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Tower Sanity’s Response to ECITA.

What is Tower Sanity?

Tower Sanity was formed in 2004 and is comprised of residential communities concerned about current practices in
telecommunications tower rollouts. Community concern has always been there but it is growing as rollouts

accelerate under a methodology that strips communities of reasonable rights.

Tower Sanity has no source of funding and no other mission other than to represent the concerns of the community,

provide independent information and lobby for change to Federal Government policy.

This response was written by a cross section of members from the alliance.

Tower Sanity’s response to the terms of reference:

(1) Whether the current telecommunications regulatory regime promotes competition, encourages investment
in the secior and protects consumers to the fullest extent practicable, with particular reference to:

(a) whether Part XIB of the Trade Practices Act 974 deals effectively with instances of the abuse of
market power by participants in the Australian Telecommunications sector, and, if not, the
implications of any inadequacy for participants, consumers and the competitive process;

Response:

Market power is abused in the relationship between a carrier and its potential supplier — an ordinary commercial
building owner. In this instance, the abuse of market power occurs not just because of the size of intensity of market
share, but because of federal government legislation outside the Trade Practices Act,

Under Schedule 3 of the Telecommunications Act 1997, a carrier has the option to force a building owner to put a
mobile tower on his/her roof without their permission for low-impact installations. This creates enormous market
power for one of the negotiating parties — i.e. the carrier. The carrier is in a positicn to say:

i} Here are the terms we offer to provide you (the building owner) with a lease stream for putting our fower
on your roof,!

2} If you don’t accept our terms, we can force you to have our tower on your roof under the Act. In this
situation it is a crime for you to inhibit us, and we can put a tower on your roof without paying you any
rent”

3y And if you want any compensation you will have to go to court,”

This is a very unreasonable power to give one party and results in the building owner having no power to negotiate
fair commetcial terms for the use of their own property. It also ultimately disallows the building owners to refuse to
negotiaie. This is totally against the intention of the Trade Practices Act and needs to be addressed.

It can be reasonably demonstrated that this is an abuse of market power. One only has to look at the peppercorn
leasing rates carriers pay building owners for the right to use their roofs. Typical lease rentals range from $10-315K
& year, This is much less than 1% of the revenue stream created from a tower insiallation.
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Also in Tower Sanity’s view, there has been tacit market co-operation by the carriers to force building owners into a
range of acceptable rents. So it doesn’t matter whether you are Hutchison, Optus, Telstra or Vodafone, nearly all of
the building owner lease streams we are aware of are between $10-$15K per year. In an open and competitive
market this would be scen as anti-competitive, Yet in a market where the carrier can force the building owner to put
a tower on their roof, what is the legal position? Are they engaging in cartel-like behaviour or are they in fact being
generous in allowing any rent, given that an Act of Parliament would support a forced acquisition of someone else’s

property?

Further, in many instances, the building owners will lose value in the capital of their building and have risk shifted
from the carrier to them. This risk shifting occurs as many building owners undertake more expensive insurance as a
direct result of having a tower installed on their roof, and have uncertain public lability issues as a result of any
health impacts resulting from having a tower on their roof.

This unreasonable amount of market power given to the carriers under the Australian telecommunications legislation
must be changed. The provision that allows carriers ic force building owners to accept a tower must be removed.

Carriers’ practices on negotiating supply contracts with building owners, which seem to indicate a cartel-like
behaviour, need to be investigated.

There is no other commercial relationship in Australia that would allow one negotiating party to be in a position to
be allowed to legally enforce its will against another negotiating party without sharing any commercial benefits and
without sharing in the cost of managing increased risk.

(b) whether Part XIC of the Trade Practices Act 1974 allows access providers to receive a sufficient
return on investment and access seckers to obtain commercially viable access to declared services
in practice, and whether there are any flaws in the operation of this regime;

Response: No response.

(c) whether there are any structural issues in the Australian telecommunications sector inhibiting the
effectiveness of the current regulatory regime,

Response:

The breadth of the carriers, especially Telstra, in their employment of service providers inhibits competition. It is
very difficult to find independent legal or professional advice {e.g. on issues of radiation pollution in the
community) without running into conflict of interest issues — as almost everyone in the area relies on Telstra or
another carrier for their commercial survival. In such a small and highly concentrated market, the government has a
role in providing professional and independent services to support community and small business action against
abuse of power by the carriers,

There is 1o service that community or small business can go to for support when a carrier has breached the act.
Neither the ACA nor the ombudsmen provide this service.

(d) whether consumer protection safeguards in the current regime provide effective and
comprehensive protection for users of services;

Response:

There are gaps in requirements for informing consumers on the radiation emitted from purchasing mobile phones,
Specific Absorption Rates (SAR) should advertised in much the same way as health warnings are advertised in
cigarette sales. Further advice should be given to consumers on the potential hazards associated with extended use of
radiation emitting devices (like mobile phones, wireless phones and wireless internet devices), especially around
children,




Carriers and their distribution outlets should be mandated to display these advice, and all distribution points
including web sites, brochure materials, franchised and fully owned outlets should be required to display advisory
material on radiation emitted devices and their proper use.

(e) whether regulators of the Australian telecommunications sector are currently provided with the
powers and resources required in order to perform their role in the regulatory regime;

Response:

The ACA needs significantly more power to fine carriers for breaches of the ACIF Code - Deployment of
Radiocommunications Infrastructure. The current fine for breaches of this industry code is a mere $250K, and it is
also subject to determination by the ACA. This is unsatisfactory and does not provide a level of deterrent to the
carriers to perform installations under their code of conduct.

Two things are required:
1) Fines should be mandatory if a breach occurs and should not be subject to “opinion” of the ACA executive.
2) Fines should be increased from $250K to $10M to achieve the right level of incentive for catriers to meet
their requirements under their code of conduct.

(f) the impact that the potential privatisation of Telstra would have on the effectiveness of the current
regulatory regime;

Response: No response.
(g) whether the Universal Service Obligation (USO) is effectively ensuring that all Australians have
access to reasonable telecommunications services and, in particular, whether the USO needs to be

amended in order to ensure that all Australians receive access to adequate telecommunications
services reflective of changes in technology requirements;

Response:

For mobile communication there is anecdotal evidence that major cities are over serviced whereas country areas are
under serviced. If practicable, a requirement for a fixed percentage of all investments happening in country and rural
areas would ensure that city areas are not overcapitalised to the detriment of country services.

(h) whether the current regulatory environment provides participants with adequate certainty to
promote investment, most particularly in infrastructure such as optical fibre cable networks;

Response: No response.
(i) whether the current regulatory regime promotes the emergence of innovative technologies;

Respoense: No response.
{i) whether it is possible to achieve the objectives of the current regulatory regime in a way that does
not require the scale and scope of regulation currently present in the sector; and

Response: No response.

(k) whether there are any other changes that could be made to the current regulatory regime in order
to better promote competition, encourage investment or protect consuniers.

Response:

Consumers do need more protection, They need to be advised about radioactive emission from the devices that they
are choosing so that they can make informed decision about the devices and their use.

Building owners need to be protected against predatory practices by the carriers. This can be achieved by removing
carrier rights to enforce installations of mobile phone towers.




(2) That the committee makes recommendations for legislative amendments to rectify any weaknesses in the
current regulatory regime identified by the committee's inquiry.

Response: No response.




Appendix 1

1 August 2004 urbiSJHD

RE: PROPOSED TELETRA INSTALLATION, & E SUMMER HILL

Further 1o Ouf OnoIng ciscussions, | wiite again 1 7eqQUasT youl further consideration of out chent Telstra's

LTODHEAL

Teistra remains comrmitled 1o precesding with the service Improvements in your area, and is thersfore keen 1o
snalise o cormmarcial agreement with you. Whilst we acknowledge you have cartain reservations over aspects of
the propossl, we have andaavored to provide you with a suitable responses 1o thase lsauss,

ancorchngly, | agmn sesk your acknowiedgernant 1o anter into an ‘early sccess agresment’ as proposed Deiow.
This is based on our previously sgreed headiine commercial terms,

‘Early Access Agreement

| Lessep Teigtra Corporation Limited ABN 33 051 775 b5

Lesnay

| Lessar's SollcHors

 Land Let § on DP 236147

Type of Facliity Macro BTS, comorising squiprment room, B pansl style antennae, assocaied cebie runs,
fravs and supporing stesiwerk.

| Promises Part B Surnmar Hill

Access tn Premises Talstra shall have unrestricted access o the Premises Z4 howrs a day, 7 davs o week from
the date of this ‘Eary Access Agreement’ uyntil the commencement date of the lease, to
undertake tasts, survays, inspactions and congtruction, installation and oparation of the
Fambity,

Telstra shal have unrestricied access to the Pramizes 24 hours a day, 7 days a8 wask
during the term of the lsase and any hoiding over grariod,

| Fermitted Use To acoess, install, Mepect, Mmaintain, Cconstruct, sxoasvate, raplace, 180aN, rénew, aiter,
i ) e i clesn, operate sid rermove the Facility on the Land for telgcommunications operations and
))h,évr,.)! FRALRINIR LNl L i« 1 b 2 BT SN LRI

Leved 18 83 Castierpagh Strest Sydney BOW 2000 Australia
Te o fls 2233 9900 Fax 4612 9223 0880 info@urbisthd.com wans urbisjhd com
sieps BRI R tTd AR CTE LAY D66 23R




associated services.

5 year initial term.

C Tarm

Consecutive Leasa{s)

3 consecutive lease(st of § vear[s] each,

Commencement Date

Upon execution of this document,

 Hental

260 800 per annum

| Rent Review

The rantal fee will be increased by the greater of 5 % or CPl per annum on each
annversary of the commaencerment date during the term and any consecutive lease rm,

Payment of Hent

Yearly in advance with the first year's rent to be paid from the Commencemaeant Date.
Subsequent rent payments will be made by EFT deposit directly into your norminated
ancount.

é Lagal & Other Costs

Telstra agrees to pay your legal costs for the negotiation and exacution of the lease andd
regsonable disbursements 1o an amount not excesding $1000

Telstra will algo pay stamp duty, registration fee and, if the land is subjsct to 8 morigage,
ary reasonabie mortgagee consent fee payable in refation to the lsase.

Lease Documeniation

A copy of Telstra's standard lease for this type of Facility is attachad to this document.
This document incorporates the agreed commercial provisiuns outlined in previous
correspondence,

GsY

Uinises otherwise stated, all amounts quoted in this Early Access Agreemsnt are
sxciusive of GST,

Australian Standards

Talsira will ingtall and operate the Facifity in accordance with the relevant Australian
Standards and regulations.

Insurance Telstra self insures for property damage and has a gicbal insurance policy for public
Hapility.
; Easarment for it the ipcal power authority requires an sasement 1o be registered on titte, the inssor wit
Services do whatever is necassaty 1o procure the registration of an eassment on ttle. Our

assessments have concluded that this is not ikely to be required.

 Telstra's Heguirements

This offer is subject 1o
* Teisira's final approval; and

& Telstra obtaming consent from any statutory authority or other refevant authonty
to the construction of 1ts Facility.

5 Low impact

it is acknowledged that the Facility is a low impact installation under the

instaliation Telecommunications Act 1997 (Cth) (Act,
TERME AND Sram the date of this letter until entry by the parties into formal leese documentation, the
COMINTIONS OF Lessor agrees to aitow Talstra access to the Site to construct the Facility on the toilowing
ALCCESS tarms and conditions.

1. The Lessor gives Telstra (and its authorised empioyees, agents, contractors,




urbis p

o [ i Consees and imvitess) untestricted access 7 days a week, 24 hours a day 1o the
Site to carry out and complete all works required 1o install and construct the
Facility, including without liritation:

(a)  undertaking 1ests of the Facility and surveys of the land prior to, during and
upon completion of the construction and instatiation of the Facility to snsure
the effective operation of the Facility,

i laying telecommunications cabies ahove or below the bite which are
connected 1o the Facility located on the Sits;

i) laying slectricity cables anove of helow the Site 1o connect the Faciity to an
giectricity supply, and

il operating the completed Faciity pending entry by the parties mic formal
lmase docurneniation.

2. Telstra agrees 10 make good any damage caused to the Site dunng consiruchion
and instaliation of the Facility, having regard 1o the condition of the Sig prior to
Telstra's access to the Site,

3, Talstra indemnifies the Lessor against all claims arising out of the neghgent o
witful act or ornission of Telstra tand its authorised smployees. aQants,
coriractors, hcensees and inviteas) except to the extent that the Lessor fand 18
authorised employees, agents, contractors, Heansess and invitess! has
contribuied o it

e wouid appreciate if you could please sign and return thé attached copy of this agreement confirming agreement
o the provisions, thereby granting Teistra access 0 the Site for the construction, instatiation and oparation of the
Facility prior 1o entenng into a formal isase arrangernant with Teistra.

Talstra 1 committed to nagotating mutually accertable terms with you, as it does with all of ils site providers.
wever, in the event this matter has not been resolved by the close of business on the 75™ August 2004, Urbis
MDY waill recomimend to Telstra that # ytiise its powers under the Telecornmunications Act 1457 In such &
cwcumstance, Telstra would be under no obligation to anter into any cornmetcial lease, nor pay any ongomng sie
rontal In Beu of agreament 1o the issued lease documentation, compensation would be determined by 2 Court of
competent urisdiction assessed on the unrecovered sctual loss or damage caussd aftar the ingtallation of the
faciity. This would undoubtedly be a most unfortunate outcome for both parties, Therefore, piaase confirm your
willingness to procead on the above @rms.

If vou have any questions in relation 1o the below 'Farly Access Agreement’, please do not nesitate 1o contact he
undersigned on B233 9927

Yours farthfully™

A .
A
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Site Acquisition Consuitant






