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Out of the blue: an act for Australia’s oceans

The National Environmental Law Association (NELAYdethe Australian Conservation Foundation
(ACF) have prepare@ut of the blue to initiate public discussion about the futureAoistralia’s
oceans laws, planning and management.

NELA is a multi-disciplinary national organisati@rth the objectives of furthering the role of
environmental law in Australia and serving the rgeetipractitioners in law, planning, natural
resources and environmental management, enviroaisiénce and environmental impact
assessment to obtain and exchange informatiornsaessrelevant to environmental law and policy.
One of its themes is to focus on the harmonisadf@nvironmental laws across Australia.

ACF is committed to inspiring people to achieveealthy environment for all Australians. For 40
years ACF has been a strong voice for the envirobmpeomoting solutions through research,
consultation, education and partnerships. ACF wavikh the community, business and
government to protect, restore and sustain ouremvient.

Out of the blue canvasses a new national approach to oceans pipand management: an
Australian Oceans Act and an Australian Oceans éxitthto give strong legislative direction to the
implementation of Australia’s Oceans Policy. lbige view among what are likely to be many on
this issue. Some may argue that there is no reethéinge, or that existing legislation, such a&s th
Environment Protection and Biodiversity Conservation Act 1999, could be made use of in its
current or a strengthened form, or they may se®ustralian Oceans Act needing to be very
different from that described here. We expect thase views will be a part of the public
discussion process and we welcome them.

Although some of the suggestions contained wi@u of the blue might not be within the policies
of either ACF or NELA, all aspects of the paperdaeen carefully considered and are seen as
important points for public discussion.

Out of the blue has been prepared by Chris Smyth, ACF’s Marine fi2agm Coordinator, in
collaboration with Meg Lee, of NELA'’s Victorian byah, and with the advice and assistance of a
steering committee comprising Professor Rob Fo@aiversity of South Australia) and Associate
Professors Greg Rose (University of Wollongong) Btadicus Haward (University of Tasmania).
Very useful advice has also been provided by Psofésl Fellow Richard Kenchington (University
of Wollongong), Professor Richard Hildreth (Univiggof Oregon) and Paddy O’Leary, and
participants (see Appendix 1) at a seminar ‘Shawdctlean up our acts in the oceans’, which was
held on 29 April 2005.

We are now seeking comments on the views wibuhof the blue. For those wishing to make
comments, please forward them to ACF’s Marine Cagmp@&oordinator. Copies of this paper can
be downloaded from either the ACF or NELA websitéds also available on a free CD that also
contains pdfs of th®Marine legislative review, Oceans eleven and a summary brochure.
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Actions for the better planning, protection and man agement of
Australia’s oceans

There are a number of actions that stem from tbpgwals put forward by this discussion paper,
Out of the blue In summary they are:

1. Creation of an Australian Oceans Act and an raliah Oceans Authority, with strong and clear
directive and enforcement powers to pilot Austtalcean$ planning and management — and
industry and government agencies. The Australie@a@s Authority would coordinate the
preparation, review, monitoring and auditing preessof regional marine planning to ensure the
ecologically sustainable, ecosystem-based managevhath human uses and impacts affecting the
oceans.

2. The signing of an Intergovernmental Agreemenfaostralia’s Oceans by the Commonwealth,
state and territory governments through the Couwidlustralian Governments. Each of the
signatories would commit to pass an Australian @sesuthority Act that would create nationally
consistent and integrated legislative protectidanping and management provisions across state,
territory and Commonwealth waters.

3. Establishment of the Australian Oceans Fundeutite Intergovernmental Agreement on
Australia’s Oceans, to provide the funding for festralian Oceans Authority and the new
planning and management arrangements to achiexmabbbjectives, standards, benchmarks and
milestones.

4. Establishment of ecosystem-based and enforceadilenal marine planning as the driver for the
implementation of Australia’s Oceans Policy.

5. Creation of a comprehensive, adequate and mpedi/e system of marine national parks across
Commonwealth, state and territory waters with cstesit processes, targets and terminologies. The
identification, selection and establishment ofg¢hstem would be coordinated by the Australian
Oceans Authority.

6. Establishment of a vital role for Indigenous coumities in the preparation and implementation
of regional marine plans to ensure socially, callyrand environmentally sustainable use and
management of ‘Sea Country’.

1 In this paper Australia’'s oceans means the Comreelth Marine Area and those waters comprisingestad territory marine waters. Marine region meamarea of

Australia’s oceans that has been defined by théralien Oceans Authority and proclaimed as an areelation to which a regional marine plan musipbepared.
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Executive summary

Chapter1  The use and management of Australia’s oce  ans

Chapter 1 briefly summarises the development ofifeeand management of Australia’s oceans
and the environmental impacts associated with tisat

As the twenty-first century begins, Australia hasoanplex statutory and regulatory framework for
oceans planning and management based on multiigdigtions and sector-based management.
The implementation of Australia’s Oceans Policylddorce changes to that framework. So too
might the responses to the current marine enviromahéssues — global warming and climate
change, habitat destruction and species loss,isharg, land-based and oceans-based pollution and
introduced marine pests — some of which are digzligsthis chapter.

Chapter 2 The limitations of current administrative and legislative arrangements
in our oceans

Chapter 2 considers the nature of existing admiaiste and legislative arrangements and their
limitations, with special reference to the fishergector and to marine protected area processes.

This chapter reports on the findings of Marine legislative reviewa detailed and comprehensive
review of 250 existing Commonwealth and state nearelated environmental laws and regulations
that apply to the conservation, fisheries, petnmieshipping and tourism sectors. The Review
concluded that the statutes are inadequate ingirmyfor integrated marine management,
ecologically sustainable development, ecosysteracdasnagement and multiple-user
management.

Two case studies are considered, one about AussrfiBheries, and the other on the
implementation of the National Representative 3ysté Marine Protected Areas (NRSMPA), to
analyse their current arrangements and implementati

The first case study reveals that although ecoddiyisustainable development is now a goal of
fisheries statutes, and that there has been psgrasistainable fisheries assessment, fisheries
legislation in general includes barriers to ecaaysbased management and multiple-user
management — and the number of overfished specg®wing.

The second case study indicates that the impleiti@mtaf the NRSMPA mirrors the roll-out of
Australia’s oceans planning and management morergly — inconsistent processes and outcomes
in a multi-jurisdictional framework. There is avdrisity of processes and outcomes for marine
protection, with different timetables, targets, soltation processes, zonings and commitments to
high levels of protection across the Commonwealiiites and territories. And after 14 years of
implementation, the NRSMPA is strongly skewed ta¥garopical and sub-Antarctic habitats, with
little protection given to temperate waters anddbwtinental shelf where ocean use and
environmental threats are at their most intense.

Although Australia's Oceans Policy includes comreitits to the ongoing establishment of the
NRSMPA, there are no targets or timetable forapletion. In broad percentage terms, and with
regards habitat protection, Australia is well stafrthe 2003 World Parks Congress target of at
least 20-30 per cent of each marine habitat imtbidd’s oceans strictly protected (in no-take ayeas
by 2012.
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This chapter outlines how the proposed Australiarads Act would help overcome the general
limitations, and those revealed by the case stuliegiving legislative force to regional marine
planning processes and integrated ecosystem-bameapement with measurable operational
objectives, indicators and targets.

Under the Australian Oceans Act, regional marirampould also provide multiple-user and
cross-sectoral planning and management framewbéatsatlocate resources, effectively engage
stakeholders and the community, work to resolvdlimbrand provide greater transparency and
certainty in fewer but more consistent and effecpvocesses, including those for marine national
parks, across Commonwealth, state and territorgnsat

Chapter 3  Australia’s Oceans Policy development and implementation

Chapter 3 discusses the development of Australlasans Policy and issues associated with its
ongoing implementation.

The success or failure of Australia’s Oceans Paligiybe strongly influenced by the institutional
arrangements established for its implementatiangtiolution of which is described in this chapter.

Out of the blueonsiders whether Australia’s Oceans Policy isripeehensive and integrated’, and
whether the administrative and institutional aremgnts and processes for regional marine
planning are sufficient to achieve the policy’s ®giem-based vision for oceans planning,
protection and management.

The paper concludes that although the policy isprefmensive it is not integrated, that the
institutional arrangements are insufficient, arat the regional marine planning process -
including the South-east Regional Marine Plan -elfailed to establish integrated, intersectoral
and ecosystem-based planning and management.

Key to the successful implementation of Austral@seans Policy is the effective engagement of
the states and territories. However, the instihdl arrangements established by the Australian
Government to implement Australia’s Oceans Poliayehbeen largely intragovernmental in nature
due to the lack of involvement of the states andttéeies. This chapter draws on the analysis of
various commentators on these issues to concladetitonger intergovernmental arrangements are
needed to ensure state and territory engageméatsinalia’s Oceans Policy implementation and
regional marine planning.

Chapter 4 An Australian Oceans Act, Agreement and F und: Australia’s next
important steps towards the protection and sustaina ble use of our
oceans?

Chapter 4 argues the case for an Australian Océsats It also proposes an Intergovernmental
Agreement on Australia’s Oceans to overcome theddeffective intergovernmental
arrangements, and an Australian Oceans Fund touesothe implementation of the Act and the
Agreement.

To fulfil its international pledges and commitmeimtghe areas of oceans protection and
management — and to effectively implement its Osdalicy — Australian governments must
consider providing stronger legislative directiomaupporting institutional reform.

The creation of an Australian Oceans Act and artralian Oceans Authority, with strong and clear
directive and enforcement powers, would pilot Aalk#'s oceans planning and management — and
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industry and government agencies — on a coursastimetv but one that is implicit in Australia’s
Oceans Policy.

An Australian Oceans Act would enable the coordamadf existing legislation within a nationally
consistent legislative regime using the proposestralian Oceans Authority to oversee the
implementation of Australia’s Oceans Policy anghtovide certainty, equity and security for
stakeholders.

Similar national frameworks have been establishettuCommonwealth legislation for the
regulation of corporations, trade practices, certi@nsactional crimes and the National
Competition Policy. Further, national approachess loe achieved through agreement by the
Commonwealth and the states to legislate in a malfiypconsistent manner.

Administrative and legislative reform is a criticaép in the development of truly sustainable
management practices for our coasts and ocearessuidtess of Australia’s Oceans Policy will be
judged by how well we 'protect and preserve ourimeaenvironment' while providing progress,
certainty, a sustainable and secure resource Indsareefficient regulatory framework for oceans-
based industries whose futures depend on integasig@ffective management.

This chapter summarises the contents of the propaastralian Oceans Act, which is divided into
four parts: Preliminary; Australian Oceans AuthgrRegional Marine Plans; Management and
Enforcement. The Act also includes four schedthlas cover operationally related acts,
international conventions relating to oceans ptaiecand management, proposed activities that
require referral to the Australian Oceans Authadiitlyassessment and approval, and criteria for the
identification and selection of marine nationalksar

The continuing lack of effective intergovernmené&gislative arrangements, and the consequent
complex and occasionally conflicting or disputednaustrative arrangements, could undermine
future oceans planning and management. To overtiog)eghe discussion paper proposes an
Intergovernmental Agreement on the Oceans (IGAAO).

Through the Council of Australian Governments, @@mmonwealth and each of the states and
territories would sign on to the IGAAO, with the @monwealth passing the Australian Oceans
Act, and each state agreeing to pass a complergehtistralian Oceans Authority Act (eg.
Australian Oceans Authority (New South Wales) #wat would create nationally consistent
legislative protection, planning and managementipions across state, territory and
Commonwealth waters, thus driving integrated mamesge of the oceans and a breakdown of the
historic but dysfunctional three-nautical-mile gdictional and administrative barrier.

By signing the IGAAO the Commonwealth, states amdtbries would be agreeing to the
establishment of national assessment and apprpra@issses for certain proposals in their waters,
the conduct of which they would be accredited. SEhassessment and approvals processes would
be regularly audited by the Australian Oceans Aityxto ensure that they effectively enforce the
requirements of the relevant regional marine plan.

By signing the IGAAO the states and territories Wdoe given access to the Australian Oceans
Fund, which would be established by the IGAAO tovte the funding for the Australian Oceans
Authority and the new planning, protection and nggamaent arrangements. Through a number of
programs the Australian Oceans Authority would memeys in the Australian Oceans Fund to
provide financial assistance to the IGAAQO’s papating states and territories to improve their
oceans planning and management processes to aclaigyeal objectives, standards, benchmarks
and milestones. Ongoing funding would be condélam these improvements being made.
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The moneys available in the Australian Oceans FRinadild be a major incentive for the states and
territories to sign the IGAAO. Such funding waskimg in the process for the development and
implementation of Australia’s Ocean Policy, witle tstates and territories coming to view their
involvement as a giving up of authority with nodircial return.

The Australian Oceans Fund would include finanagdistance for such matters as:

» Authority, state and territory marine and coastapping, consultation and planning
processes and actions for marine, coastal andmatttareas that are integrated with
Commonwealth processes

» the costs for institutional arrangements and ass&sisand approvals processes
» structural adjustment for fishing industries ansloasated regional communities if necessary

* individuals, communities and sectors working tovgasttonger oceans protection and
sustainability outcomes

* expanded public good marine research

* communications and education programs to increasenunity knowledge and
understanding of Australia’s oceans and their \&lue

States and territories not party to the IGAAO wookdunable to source moneys from the
Australian Oceans Fund or be accredited to coraggd#ssment and approvals processes under the
IGAAO and the subsequent Australian Oceans Act.

Chapter 4 also considers the advantages for gowsmsnand stakeholders, and for the resolution of
current ocean matters in each jurisdiction, thalcdcstem from the Oceans Act, Agreement and
Fund.

Chapter5  The Australian Oceans Act and regional ma  rine planning

Chapter 5 discusses the nature of regional mariaarmpng under the Australian Oceans Act and
also considers Indigenous community engagemenamimg, and assessments and approvals
processes.

The effective implementation of Australia’s Oce&wicy, the establishment of the Australian
Oceans Authority, and the roll-out of ecosystemelaggional marine planning with legislative
backing, will progress Australia towards integrataf the currently disparate elements of oceans
planning and management.

It is essential that Indigenous communities ar@nadld to play a vital role in the preparation and
implementation of ecosystem-based regional matexesgo ensure socially, culturally and
environmentally sustainable use and manageme®eaaf Country’. Indigenous communities have
developed a deep and profound knowledge of their@mment, a strong sense of ownership and
stewardship, and effective and sustainable managfestrategies to sustain their lives and the
environments of coasts and oceans. They shouffivea the confidence and appropriate support —
information, funding and other resources — to enbaheir capacity to become involved. And
mechanisms should be established within regionain@glanning to incorporate their knowledge,
rights, responsibilities, perspectives and paratgn.

In the proposed Australian Oceans Act, the regiaraine planning process and the content of the
regional marine plans are structured to reflecelegen steps for regional marine planning outlined
in Oceans eleverthe conservation sector’s report on Australiate@ns Policy and regional marine
planning. The Australian Oceans Authority wouldhnate the preparation, review, monitoring
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and auditing processes of regional marine planraagyell as the identification and selection
processes for marine national parks.

The Authority would begin its preparation of a i@l marine plan by releasing a scoping paper
and a public notice of its intention to prepare glen and an invitation to comment. The Regional
Marine Plan Working Group, established by the Autiiand comprising marine planners from the
Authority, the Commonwealth and participating statel territory government agencies, would
prepare the scoping paper and draft plan for publease and public comment. A report outlining
how the public comments received on the scoping bl been dealt with would accompany the
draft plan. The Working group would also prepasefihal plan for Authority, Ministerial,

NRMMC and parliamentary approval. From the begigrof the plan’s preparation, the Working
Group and the Authority would consult with the Regil Marine Advisory Committee and
Regional Marine Planning Technical Group formedairiie Australian Oceans Act.

Without coordinating the planning and managementusitralia’s oceans under a single legal
framework, difficulties will arise as individual agcies implement regional marine plans in
accordance with their own regulatory objectivesider the Australian Oceans Act, and during the
preparation, monitoring, performance, evaluatiot saview of a regional marine plan, the
Commonwealth, state and territory departments,caitis and agencies with oceans planning and
management responsibilities would meet with thetralian Oceans Authority and the Regional
Marine Planning Working Group to assess how tha plauld influence those responsibilities. The
final regional marine plan would be in part thencimation of this consideration, with
Commonwealth, state and territory agencies theargikie task, and supported with resources, for
ensuring that individual sectors meet the plan@sraponal objectives and targets and operate in a
manner consistent with the plan.

The preparation of a regional marine plan undeihrgtralian Oceans Act would assess existing
and proposed uses within the regional marine pfgnand management framework laid down in
the proposed Australian Oceans Act. Resourceatltmtwould occur at that time. During the
period between the proclamation of the plan andiits-year review, the Authority would each

year report on the performance assessment of émegpid, five years after parliamentary approval
of the plan, review its resource-use and complidexels, allocations and activities. These reviews
would underpin the adaptive planning approach iaitgh ecosystem-based management. Such
adaptive management may lead to adjustments topi@tional objectives, indicators and targets
of the plan.

It would be hoped that most proposals for new aselschanges to existing uses in a marine region
could be dealt with during a regional marine plgrsparation, the nine-year review and the review
process five years into the plan. Where users hage allocated resources in the regional marine
planning process, they can, unless circumstanaamehin the marine region, carry out their uses
during the life of the plan. However, where acsidhat are listed in Schedule 3 of the Act are
proposed, those actions must be referred to aedited body for assessment and approval. Where
the action is proposed for waters or on land calésea participating state or territory with an
accredited referral body, then that body would sissel approve (or refuse) the action. If the actio
is proposed for waters or on land where a statergtory has not opted into the IGAAO, where an
accredited assessment and approval body has noebk&blished, or where a regional marine plan
is not yet in force, a proposed action listed ih&ftule 3 would have to be referred to the Austnalia
Oceans Authority.
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The final section of this chapter considers whatdbtcome of a regional marine planning process
might be with reference to the Representative ARragram for the Great Barrier Reef Marine
Park in Queensland, and the Spencer Gulf Marine iRI&outh Australia. Both are examples of
spatial management at the regional scale and coalamnents that are consistent with the regional
marine planning outcomes envisaged under the Aisir@ceans Act.

Chapter 6  The Australian Oceans Act and the  EPBC Act

Chapter 6 analyses provisions of BEBC Actand determines that they can be used to
complement but that they do not substitute forAthstralian Oceans Act.

This chapter considers key provisions of BmvironmenfProtection and Biodiversity Conservation
Act 1999(EPBC Ac} — bioregional planning and bilateral agreements|igtieg of threatened
species, ecological communities and key threatepiogessespprovals and assessments, Matters
of National Environmental Significance, and thenfigance of impact test to determine whether
the Act could be used to complement the comprehersid integrated ecosystem-based regional
marine planning and management provided by thegsexp Australian Oceans Act or remove the
need for it at all.

Under Section 176 of tHEPBC Actthe Minister may prepare a bioregional plan foegion that
includes provisions and strategies relating tocttraponents of biodiversity, their distribution and
conservation status, important economic and sweiaks, heritage values of places, objectives
relating to biodiversity and other values, and fitis, strategies and actions to achieve the
objectives, as well as mechanisms for communitglvement in implementing the plan and
measures for monitoring and reviewing the plan.

The discussion paper concludes that the use oi0BeLT6 recognises the need for a legislative
basis to regional marine planning and providesedulisool for marine planners by highlighting the
natural values and limits of an area, but thabéginot provide a framework for integrated
ecosystem-based regional marine planning.

The use to date of the listing of key threatenimgcpsses under tlBPBC Acthas been very limited
when it comes to protecting Australia’s ocean lifet it could be a useful adjunct to an Australian
Oceans Act if threatening processes such as onidisbeach netting for sharks, seabed trawling,
land-based pollution, invasive marine pests, habdaversion and nearshore reclamation were
listed.

The same can be said of the need for an expanktbe &sts for threatened species and ecological
communities, but currently there are no marineagioal communities listed as threatened, and the
list of species does not include any marine inveekes or commercial fish species.

Bilateral agreements under tB®BC Actbetween the Commonwealth and the states andtérsit
currently add limited value but that it is moreuadtion of their content than the concept.
Environmental approvals based on national standaral$ederal system could reduce the
complexity, increase the efficiency and improve ¢éhgironmental protection of oceans planning
and management processes. It could also provigmirad integration and very useful
performance incentives for the states and tereitori

The processes for referral of actions for assessamehapproval under tePBC Acthave had

limited value for oceans protection and are unjikelcapture many future proposals in state waters
due to the limited coverage of Matters of NatioBalironmental Significance. A listing of the
activities that require referral and assessmeatsohedule of thEPBC Acft(there is listing of this
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type in the proposed Australian Oceans Act) wou@jole greater certainty and integrate well with
spatial management of the zoning process undertposed Australian Oceans Act.

The EPBC Actalso has provisions relating to the developmedt@anning of a representative
system of marine protected areas (MPAs) in Commatttvevaters, sustainable fisheries
assessments and state of the environment reptntidgan be used to provide indicators of
ecosystem health. Each of these provisions catnilcote to oceans protection but will require
some adjustments under the proposed Australianr@aket. The Act would give the Australian
Oceans Authority the role of coordinating the idigedtion, selection and establishment of a
comprehensive, adequate and representative netfankrine national parks within regional
marine planning processes, and conducting stateeaiceans reporting. This would progress
Australia towards an holistic approach to oceansagtion and planning.

The currenEPBC Actlacks that holistic nature of the proposed AustrafDceans Act. Limitations
within the structure and purpose of BBBC Actpreclude it from being used as an alternative to
the proposed Act. In essence, integrated oceansiiply and management are not part of its design
or operation. However, through a number of amemdsa¢he broad interpretation of provisions,

the expansion of lists, and a strengthening obgsessment and approvals processe&RBE Act
could be used to complement the oceans planniotggion and management established under
the proposed IGAAO and Australian Oceans Act. Baves to strengthen tl&PBC Actand to
develop a new approach to the protection, planammanagement of Australia’s oceans will
require strong political will and leadership toaddish high-quality and effective institutional and
legislative arrangements that integrate actionsdxen governments, departments and agencies.

Chapter 7 Australian Oceans Act

This chapter contains a draft of the proposed Aalstn Oceans Act.
References

A list of references used in the preparation of thiscussion paper.
Glossary of acronyms

A glossary of acronyms used in this discussion pape
Appendices

Appendix 1 provides a list of participants in a Wsirtop held in April 2005 to discuss the
development of the Australian Oceans Act proporetiis discussion paper.

Appendix 2 is a table of data on the size, numbdrgotection levels of MPAs in Commonwealth,
state and territory jurisdictions.
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Chapter 1 The use and management of Australia’s oce  ans

Chapter 1 briefly summarises the development ohngemanagement in Australia’s oceans and
the environmental impacts associated with that use.

1.1 Evolution of the use and management of Australi  a’s oceans

1.1.1 For thousands of years Indigenous people Ingag along Australia’s coastline,
sustaining their communities with fish, crustaceamslluscs and other marine resources drawn
from their Sea Country: an ongoing source of fabelter, income, clothing, medicines, cultural
ceremonies, spiritual fulfilment and recreation.

1.1.2  With the arrival of Europeans in thé"k&ntury the lives of people in many Indigenous
coastal communities were shattered and dislocgggdpday their sense of ownership and
stewardship of coastal and marine regions is stritvay understanding of ‘Sea Country’ deep,
and their desire to be more engaged in its planantymanagement is growing.

1.1.3 However, during the nineteenth century treeafsnany parts of Australia’s oceans turned
from subsistence to commercial exploitation as thegame largely the preserve of sealers,
sailors, whalers, fishers and shipping companié, Mnited government controls over their
activities. As the colonies became states, amlatralia moved towards federation, a growing
awareness of marine management issues, espeaiadiation to the impacts of fishing, led to
some statutory and regulatory responses in vajioisslictions.

1.1.4 Inthe twentieth century, as fishing becanoeenindustrialised and shipping also
expanded, as the oil and gas industry emerged evelaped, and as Indigenous communities,
scientists, environmentalists, tourists, educados many others in the community demanded a
greater involvement in decisions about the usefatotle of the oceans, statutory and regulatory
measures were increasingly used to exert governooeitol over the activities of individual
sectors — but with little or no integration of saetl or jurisdictional arrangements.

1.1.5 For the first half of the twentieth centungse largely sector-based measures were driven
by the states, but from the 1950s the Commonwéaithme more active, responding to domestic
concerns and also, from 1958, to the developingamaés of the United Nations Conferences on
the Law of the Sea which included internationah@orions, treaties and agreements relating to
such issues as resource management, pollutionotdmimdiversity conservation and heritage.
These international instruments included the Iragonal Convention for the Prevention of
Pollution from Ships 1973 and the Convention on®jxal Diversity 1992

1.1.6 Issues surrounding the marine jurisdictiainte between the Commonwealth, states
and territories (Box 1 describes the events tHattdd the practical division of responsibility
between 1967 and 1989, and Box 2 gives informatiothe division of powers) came to a head
with the election of the Whitlam Labor GovernmanilB72. The new federal government
wished to assert what it deemed to be its constitat authority over the coastal waters of the
states flowing from the UN Conferences on the Lathe Sea and did so through theas and
Submerged Lands Act 1973he states and territories opposed this and tewkCommonwealth
to the High Court. They lost, with the High Courtl975 upholding the Commonwealth’s
assertion of sovereignty to the low water mark.

2 See Schedule 2 of the proposed Australian Ocketris Chapter 7 for a selection of oceans-relatéernational instruments.
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Box 1 Time line of major developments affecting pretical division of responsibility

Year Event

1967 Because of the uncertainty and political $ifigisurrounding Commonwealth and state powetth wéspect to
offshore areas, the Commonwealth and state govertsreatered into a cooperative agreement regatheng
exercise of powers in offshore areas. States vesponsible for the ‘territorial sea’. (Definedlaat stage as
stretching from the low water mark for three naaltiviles seaward). The Agreement related to mimesaurces,
particularly offshore petroleunPetroleum (Submerged Lands) Act 196) enacted.

1973 | Seas and Submerged Lands Act 1@#B) enacted. Act reneges on the 1967 Agreemésagerts Commonwealth
jurisdiction over ‘territorial sea’.

1975 | Seas and Submerged Lands Cadegh Court holds that the Act is valid and tii® Commonwealth has power
over territorial sea from low water mark.

1979 TheSeas and Submerged Lands Oaas contrary to the popular understanding of thesGimitional division of
responsibility relating to marine areas. As altetie Commonwealth and the states entered it@ffshore
Constitutional Settlement (OCS). It created a dempystem for the practical division of resporityoi Under
the OCS the Commonwealth delegated a significartiopoof its responsibility to the states. Aftergotiations,
an agreement between the states and the Commohwesgdtmade in 1979. It was never reduced to writine to
the reluctance of the courts to view such agreesresbther than political in nature. In contraghe political
agreement, the OCS also comprises a legal aspedtplement the OCS, a novel constitutional medran
under section 51 (xxxviii) was used whereby théest@assed legislation ‘requesting’ the Commonwealt
parliament to enact laws on agreed terms givings{aowers with respect to the territorial searebponse to thig
request the Commonwealth passed 14 pieces ofdégisi(‘the OCS Acts’) which create the broad framek of
marine management currently in place. The Commatitvenacted the Acts under the head of powerdticse
51(xxxviii) which provides for:

...the exercise within the Commonwealth, at the refjaewith the concurrence of the Parliaments ldhal States
directly concerned, of any power which can at ttaldishment of this Constitution be exercised @d\ythe
Parliament of the United Kingdom or by the Fed@ualincil of Australasia.

The two most significant pieces of legislation gaksby the Commonwealth are tBeastal Waters (State Powers)
Act 1980(Cth) ¢ Powers Act) and theCoastal Waters (State Title) At880(Cth) (‘ Title Act’). It is these Acts
which form the legal crux of the OCS and which vibnéed to be amended in order to alter the OCS.

1989 | Port MacDonnell Professional Fishermen’s AssociatoSouth Australi§l989) 88 ALR 12, 17“(Port
MacDonnell’). The High Court in this case held that the O8&the resulting legislation was a valid exercise|o
the power under section 51 (xxxviii) of the Congiiin®

Box 2 Division of powers

Area Government Under what Authority?

Responsible

Shore to the low water mark State Governmengt Seas and Submerged Lands Case

The coastal waters of a State (which extengisState Government Section 5@9wers AcandPort MacDonnell

from the low water mark seaward for 3 milds)

The ‘adjacent area’ to the coastal waters in| State Government Section 5(b) andRojvers AceandPort

relation to mining, harbours, other shipping MacDonnell

facilities and certain fisheries.

The ‘adjacent area’ in relation to other Commonwealth Section 5(cPowers AcandPort MacDonnell

matters Government

Beyond the ‘adjacent area’ Commonwealth | Section 51(xxix) of th&€onstitutionandSeas and

Government Submerged Lands Case

3 The High Court also stated that the Powers Acs doeé actually extend the limits of the states. hRgt'it provides that the legislative powers eisable by the states extend

to the making of laws of the designated catego(yhe Hon. Malcolm Fraser, ‘Coastal Waters (Stated?s) Bill (Second Reading Speech)’, Parliamentaryddes House of

Representatives, 23 April 1980, 2165, 2167). Thew@onwealth retains its constitutional responsipiiitr the oceans from the law water mark. The OGS Anerely allow

States to make laws with respect to this areatic®®e8 of the Powers Act itself states that théestaowers extend to the ‘making of laws for thiea’. It could be argued that

the OCS Acts focus on states merely making lawshferarea and do not contain any reference to ttleggn of the Commonwealth.
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1.1.7 Three years after the High Court’s decisimwever, the states and territories secured title
to their coastal waters — from the shore out tathinee-nautical mile limft They did so under the
1979 Offshore Constitutional Settlement, which \wwashored by a resolution of a Premiers’
Conference and thHeoastal Waters (State Titla@pdCoastal Waters (State Powers) Aaad
implemented through a series of agreements bettheestates and territories and the Fraser
Coalition Government (the ‘agreed arrangements) tblated to seabed rights, petroleum, mining,
fisheries, historic shipwrecks, the Great BarrieeRMarine Park, other marine parks, ship-sourced
marine pollution, shipping and navigation and csraésea This set the framework for the current
Commonwealth, state and territory management shofie resources.

1.1.8 The last decade of the twentieth centuryaviasie when ecologically sustainable
development (ESD) became part of government pdiieyfirstState of the marine environment
report® highlighted the issues facing Australia’s oceams the need for action, and marine
jurisdictions were more clearly defined. This vedso the time when the United Nations
Convention on the Law of the Sea (UNCLOS) came fiotoe (see Figure 2 for definitions of the
marine jurisdictions). The Convention, which noasi46 signatories, gave impetus for nation
states to establish oceans policy and ecologisakyainable oceans planning, protection and
management.

1.1.9 Australia’s oceans are close to double tha af land, the result of Australia’s ratification
of UNCLOS on 5 October 1994 and its taking respualtitsi for one of the world's largest ocean
territories — the Australian Ocean Territory (AGSHown in Figure 3. When the claimable shelf
areas are included, the total area of the AOTvellLl6.1 million square kilometres. By
comparison, the area of the Australian landmagsBisnillion square kilometres and Australia's
Antarctic Territory is 6.2 million square kilomesre Should the claims by Australia for extensions
to its Exclusive Economic Zone (EEZ) to be acceptieel AOT will comprise:

» 8.6 million square kilometres of the Australian teantal EEZ which extends to 200
nautical miles (54%of the AOT). Under UNCLOS Australia has the rigdexplore and
exploit the seabed and water column within its ERit,also has the responsibility of care

» 3.3 million square kilometres of claimable contita¢ishelf beyond the EEZ and out to
350 nautical miles should the shelf extend thatZ8fs of the AOT)

* 2.4 million square kilometres of the Australian Amdtic EEZ (15% of the AOT)

» 1.8 million square kilometres of claimable contitedishelf beyond the Antarctic EEZ
(11% of the AOT).

4 Although the outer limits of the coastal watens defined as the outer limits of the territorishsn theCoastal Waters (State Powers) A&cid the state®etroleum
(Submerged Lands) Act 196¥bth Acts provide that the area continues to iteate three nautical miles from the low water maokwithstanding any change to the definition
of the territorial sea.Australia’s territorial sea now has a typical brtbaof twelve nautical milesSeas and Submerged Lands Act 1@3tB), yet the coastal waters remain at 3
nautical miles.

5 Coastal Waters (State Powers) Act 198h); Coastal Waters (State Title) Act 198Dth); Coastal Waters (Northern Territory Powers) Act 148h); Coastal Waters
(Northern Territory Title) Act 198(Cth); Seas and Submerged Lands Amendment Act(C38)) Petroleumubmerged Lands) Amendment Act 138®); Petroleum
(Submerged Lands) (Royalty) Amendment Act 188(); Petroleum (Submerged Lands) (Registration Feesndment Act 198(Cth); Petroleum (Submerged Lands)
(Exploration Permit Fees) Amendment Act 198h); Petroleum (Submerged Lands) (Pipeline Licence Fassgndment Act 198Cth); Petroleum (Submerged Lands)
(Production Licence Fees) Amendment Act 1@86); Fisheries Amendment Act 1980th); NavigationAmendment Act 198Cth); Historic Shipwrecks Amendment Act 1980
(Cth).

6 Zann, L (ed) (1998), Our seaur future. Major findings of the state of therma environment report for Australi@epartment of Environment, Sport and Tourism, @arsb

7 A percentage of 16.1 million square kilometres
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8 Michaelis, F (1998), ‘International Year of theeans-1998 Australia's policies, programs andli@s’, Research Paper 6 1998-99, Science, Techpolnvironment and
Resources Group, 8 December 1998, Parliament of#lisstParliamentary Library

9 Department of Environment and Heritage, www.dehay/biodiversity/abrs/online-resources/faunafafii.html#marinejurisdictionalzones
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Box 3 Australia's Oceans Polic}f

Vision

Healthy oceans: cared for, understood and usedyiigsethe benefit of all, now and in the future

Goals

In seeking to care for, understand and use oungce@sely, Australia's oceans policy has the foifmpbroad goals:
1. To exercise and protect Australia's rights amddliction over offshore areas, including offshmesources

2. To meet Australia's international obligationsleintheUnited Nations Convention on the Law of the &ea other
international treaties

3. To understand and protect Australia's mariniogical diversity, the ocean environment and isotgces, and ensure oced
uses are ecologically sustainable

4. To promote ecologically sustainable economietigament and job creation
5. To establish integrated oceans planning and gesment arrangements

6. To accommodate community needs and aspirations

7. To improve our expertise and capabilities irapeeelated management, science, technology andesrgig
8. To identify and protect our natural and culturerine heritage

9. To promote public awareness and understanding

Box 4 What is ecosystem-based managemetit?

Australia’s Oceans Policy committed the Commonviegtivernment to ecosystem-based regional marimaiplg. This
extract from page 13 @dceans eleven: the implementation of Australia’s@s Policy and ecosystem-based managemen
briefly describes the concept.

Ecologically sustainable development has three @bjectives: improving individual and community feee and wellbeing,
increasing inter- and intra-generational equity] araintaining biodiversity and ecological procédse precautionary principld
urges caution when consideration is being giveset@lopment proposals and other environmental sssneuding planning
and management, when scientific knowledge is in¢erar uncertain ... ecosystem-based managemsuievaloped to
include them both.

Ecosystem-based management is a new approactkindafter the environment. It is a rejection of ld management
systems based on sectoral influences, tired marergestrategies and boundaries drawn from polifissing practices or othe
lines of convenience. In their place it establisma®agement systems that recognise, respect atedtdowlogical diversity
and the functions and dynamic processes of natomalystems. Although this might sound like thesadfexisting resource
management systems, there are two key differengesrspective that set ecosystem-based managepaehtEhe first is that
human use is managed to operate within the natapalcity of the ecosystem, not at a level that doedjuire manipulation or
control of the ecosystem. The second is recognitiahthe integrity of natural ecosystems requaregection from human
impact, not active management intervention.

Ecosystem-based management is adaptive, with ensggterspective operating across all levels obbichl diversity and
within ecological boundaries. It maintains ecolagjiintegrity — natural genes, species, populatibabjtats and ecosystems -
and the ecological patterns and processes thabdithpm. And it should never be confused with ngamaent actions that
interfere and manipulate ecosystems, such as tliegcof higher-order predators in an attempt tor@ase the abundance of
commercially targeted fish species. Ecosystemééasmagement — and regional marine planning -ste@by-step process
that will move us towards a sustainable futureoior oceans (and other natural systems to whichapplied). These steps,
and the goals of ecosystem-based management,s&e dia four tenets: holistic, integrated sciendaptive management;
collaborative decision making; and socially defigedls and objectives.

1.1.10 Atthe end of the twentieth century, andrdyuthe last month of the 1998
International Year of the Ocean, the Commonwealtreghment released Australia’s Oceans
Policy* (see Box 3 for the Policy’s vision and goals).e folicy determined that ecosystem-
based regional marine planning and management vbeuddkey part of future oceans
planning and management (see Box 4 for a briefrgggm of ecosystem-based
management).

10 Commonwealth of Australia (1998stralia’s Oceans Policy Vol, Canberra, p4

11 Smyth, C, Prideaux, M, Davey, K and Grady, MO@@ceans eleven: The implementation of Australia’sades Policy and ecosystem-based managerAestralian
Conservation Foundation, Melbourne, pp13-14

12 Commonwealth of Australia (1998stralia’s Oceans Policy Vol Australia’s Oceans Policy Vol 2: Specific SectdvidasuresCanberra
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1.1.11 As the twenty-first century begins, Austtdias a complex statutory and regulatory
framework for oceans planning and management basealltiple jurisdictions and sector-
based management, with the key sectors being sigigpid related activities, Indigenous
interests, maritime security, environment protectitssheries, petroleum exploration and
recovery, and tourism and recreation. In someosethe legislation is at both state and
Commonwealth levels, and in most sectors therseparate management bodies and
authorities.

1.1.12 Implementation of Australia’s Oceans Potioyld force changes to that framework. So
too might the responses to the current marine enmental issues — global warming and climate
change, habitat destruction and species loss,ishirjj, land-based and oceans-based pollution
and introduced marine pests. Can these be ddhltwimaintaining or adjusting the existing
policy, statutory and regulatory framework, orhigre need for a new approach?

1.1.13 Out of the bluargues the case for a new approach — an Austi@btaans Act. In so

doing it considers the environmental threats fadingtralia’s oceans, the current administrative
and legislative arrangements in the oceans plaranidgnanagement regime, the development
and implementation of Australia’s Oceans Policyg tlture of regional marine planning, the need
for effective intergovernmental arrangements, e af theEnvironment Protection and
Biodiversity Conservation Act 19TEPBC Ac} to complement oceans planning and
management, and the content of the proposed Aiastr@ceans Act.

1.2  The environmental impacts of Australia’s ocean use

1.2.1 In 1880 Sir Henry Parkes, who has been dutiiedather of federation’ in Australia,
said when introducing a bill on the ‘preservatidtiish stocks’ to the New South Wales
parliament:

With an extensive sea-board, an apparently unlgnsigpply of fish, and a very limited consumption, i
might naturally be supposed that for many yearsoime legislation for the preservation of the fisher
of New South Wales would be premature and unnagesBaperience tells a different tdf2.

1.2.2 Marine environmental issues had emerged strAlia during the nineteenth century, but
most of the legislative responses were more alasaurce development (of fish stocks, for
instance) or in response to concerns about publdtinissues associated with water pollution
adjacent to growing coastal settlements. It wdasuntl the mid-to-late twentieth century that
conservation and environmental acts and regulabecame features of the legislative framework
of the states and the Commonwealth.

1.2.3 The aim of the expanding legislative framdwweas to deal with contemporary
environmental protection issues, but they were @msesponse to calls for action from an
increasingly educated and environmentally awarenconity. The focus then was mostly land-
based, but community concerns about oceans-basgekisre now emerging. The growth of the
whale-watching industry, for example, both here averseas, has helped forge a stronger
connection between people and the oceans and éreghtheir concerns about the future of
ocean life. The media has made a significant dmrtion to this building knowledge of the
threats, as indicated by Flaherty and Sampson §2005

The threats to marine biodiversity from the impafdhuman activity have only started to become more
widely appreciated by the broader public over thst few decades. This has been largely a result of
media coverage of issues including the declinea$tal water quality, the loss of coral reefs, dnel
decline in fish populations because of overfishiAg. awareness of the decline in temperate kelp bed

13 AGPS (1991) ‘The development of Australian Figeemanagement’, A paper written for the Ecoldgjc8ustainable Development Working Group - FiskeriRef Final
Report AGPS Canberra 1991) at http://members.trurhpuiahvem/Fisheries/National/Dev_of_AustFM.html
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communities, seagrass beds, and the loss of saheamand mangrove communities is slowly becoming
more widely understodd.

1.2.4 Australia’s population is now more than 2@lian, with 85 per cent living within 50
kilometres of the coast. It is this population centration that is at the heart of many of the
coastal and nearshore marine issues that have ethergecent years. These were highlighted in
the firstState of the marine environment reppublished in 1995, a comprehensive analysis of
the trends in Australia’s marine environment. Tien conclusion was that:

...on the basis of the existing limited informatiand in comparison with both neighbouring countries
and equivalent developed countries in the northermisphere, the condition or *health' of Australia’
marine environment might be rated as 'generallydjdaut with many important caveats or qualifiers.
The condition of specific areas ranges from "alnpoistine’ in very remote, undeveloped areas, tally
‘poor’ off many highly developed urban, industdat intensively farmed areas in the south-east, and
south-west of the continent. The condition of offslenvironments is better than inshore environsient
because of dilution of pollutants.

1.2.,5 The 199%tate of the marine environment repidientified five™ top concerns:

» declining marine and coastal water/sediment qualdyticularly as a result of
inappropriate catchment land use practices

* |loss of marine and coastal habitat
e unsustainable use of marine and coastal resources

» lack of marine science policy and lack of long-teesearch and monitoring of the
marine environment

» lack of strategic, integrated planning in the marmd coastal environments.

1.2.6 Six years later the ‘Coasts and oceans thepwet’ of the 2005tate of the environment
report was released. The ‘theme report’ found that:

Although there is a consistency between the firsdoighe 1996 State of the Environment Report and
those of this report, many important initiatives/batarted in this five-year period that will canie to
have a positive effect in future years. Substhptiagress has been made in addressing the intittaiuc
of marine pests, upgrading sewage treatments plasising treated wastewater, treating and reusing
stormwater, and implementing measures to achieswisiability in commercial fisheries and protecting
marine biodiversity!

1.2.7 However, the ‘Coasts and oceans theme regledt’reported that:

The quality of estuarine coastal and inshore wabers not improved over the past five years on a
national basis. Water quality has improved in spedbcalities and regions, such as coastal watgffs
Sydney. Diffuse agricultural runoff and stormwatemoff significantly affects inshore waters. The
management of disturbed coastal acid sulfate $witsbeen recognised as an important isSue.

1.2.8 In addition, the ‘theme report’ identifiechamber of emergini§ marine issues including
the:

 future development of aquaculture

14 Flaherty, T and Sampson, K, (2008king NRM beyond the shore: integrating marine emaistal issues into natural resource manageidatine and Coastal
Community Network, p43

15 Zann (1995), p90

16 Zann (1995) pp90-95

17 CSIRO (2001 )Australia state of the environment report 2q@basts and Oceans Theme Report), Australian State Environment Committee, CSIRO Publishing on
behalf of the Department of the Environment andtelge, p95

18 CSIRO (2001), p95

19 CSIRO (2001), p96
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» effects of climate variability and change includowral bleaching and the damage to
coastal infrastructure from sea level rises

» continuing development of fishing technology

» ecological effects of invasive species

» continuation of weak attempts at integration of agament
* involvement of Indigenous people in fisheries mamgnt.

Box 5 Ocean impacts and threats from ocean uses

Commercial fisheries

Habitat destruction by fishing gear

Overfishing

Ecological structures changed by removal of tadjeipecies

Bycatch of non-targeted species

Behavioural change in marine mammals attracteéssel noise

Discarding of caught lower value fish in favourhagher-value fish caught

Use of berley to attract target species can led@havioural changes and community structure
Culling of marine animals that compete for fish

Drowning of seabirds attracted to longline operatio

Attraction of toothed whale and shark speciesnglioe catches

Entanglement of marine animals in fishing gear

Collisions with marine animals

Expansion of fishing effort into new areas or ofvhetargeted species where potential impacts actean

Aquaculture

Impact on wild fish stocks targeted as stock amdrfeal of farmed species
Waste generated by farmed species

Habitat disturbance during construction and openati

Escape of farmed species into surrounding enviromieading to competition with and predation ofivexspecies
Translocation of pests and diseases on transfeqeigpment

Pollution from use of antibiotic and chemicals

Changed feeding behaviour of animals attracteddo s

Entanglement and death of animals attracted to site

Attraction of scavenger species that displace Ispaties pose a public nuisance
Nutrient stripping that reduces availability to @ommental

Displacement of animals by acoustic devices uséeéeping them away from site
Harassment of marine mammals

Recreational fisheries

Ecological impacts of fish removal and overfishing

Death of released animals

Lost gear and litter leading to entanglement ahgestion by marine animals
Habitat damage from propellers and anchoring andrgling of boats

Trampling of intertidal areas during bait collectiand accessing of fishing spots

Other land and oceans-based uses

Water pollution from waste discharges and ruralaa@n runoff

Increased nutrients leading to algal blooms ardKils

Accumulation of nutrients and chemicals in sedimerfifecting bottom dwelling communities
Entanglement in and ingestion of debris from rumwfl discharges

Smothering of habitats by debris accumulated tHraligcharges, loss of containers and other matesvedpt overboard
Introduced disease-producing organisms in runoff

Noise pollution affecting the behaviour of marimeénaals

Spills of oils and chemicals from various indusiperations

Habitat damage from coastal and marine developments

Habitat damage from trampling and excessive numiferssitors to sensitive areas

Water contamination from the use of anti-foulingnga

Loss of habitats and marine organisms during cHatredging and the dumping of spoil
Ballast water discharge spreading exotic marinésgas pathogens

Translocation of exotic marine pests on hulls asar g

Collisions with marine animals
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1.2.9 The emerging issues, and the impacts andtthitom oceans use listed in Box 5, reveal
that there is still much work to be done to improeeeans planning and management. Flaherty
and Sampson (2005) echo this sentiment while stiggesway forward:

Freehold ownership of the ocean does not exisustralia. The oceans, also known as the ‘commons’,
are a public asset, allowing freedom of passageauue:ss. The concept of the ocean being a public
asset, coupled with the lack of scientific knowkedbout the way marine environments work, has delay
our realisation of the need to manage human aaiwvin our oceans as much as we do on land.

Effective management of human use in coastal amshenacosystems is made difficult because of the
fragmentation inherent in the different managenmesponsibilities of the various layers of governtnen
that exist over the coastal zone. The challenges@amplex and there is an urgent need for coottina
and cooperation across regions to ensure effecgsponses to threats and a focus on long-term
sustainability?°

1.2.10 When Australia’s Oceans Policy was releas&kcember 1998 the number of

overfished commercial species was six (see Box8ti& 2.2), but eight years later there are 17.
Trawl gear continues to damage seabeds and seamnpolited runoff flows into coastal waters,
kelp forests, seagrasses and mangroves disapgedesydolphins, seals, albatrosses, sharks and
a large array of marine life are caught as bycatdh beach netting programs, and rising global
temperatures are a building threat to Australigsam life. These are sobering stories that
hopefully Australia will end positively as it works meet the environmental challenges facing the
oceans.

1.2.11 An improved understanding of the oceanshwilkey to resolving these issues, but
Flaherty and Sampson (2005) have highlighted sdiaitations in current marine conservation
research:

Historically, marine species research has takediarier plate’ approach, with the focus being thg ke
commercially exploited fish and shellfish speciemfthe many thousands of marine species in
Australian waters. Little is known about the figh don’t eat, or those species that are caught eesalt
of bycatch. Our knowledge of marine invertebrated plant species is also limited, with even less
management. Scientists estimate that some 60Ustifaia’s marine invertebrates are undescrigéd.

1.2.12 As Wells (2004) indicates, the broad-scaierenmental challenges facing Australia,
including land and water degradation, climate clesaugd biodiversity loss:

... heed concerted attention at the national levegther from the Commonwealth and State governments
acting together or the Commonwealth Governmenhgath its own. And while the Commonwealth and
State governments would no doubt argue that theyjaintly, tackling the problems, the evidencesds,

far, that this is not occurring successfully enoudts the State of the Environment Report revéas,
broad-scale problems - most of which have beenwgtfor decades- are still with us, and continue to
increase in magnitude and sevefiy.

1.2.13 The previously quoted 1880 comment by Siri®arkes:

With an extensive sea-board, an apparently unlgnsigpply of fish, and a very limited consumption, i
might naturally be supposed that for many yearsoime legislation for the preservation of the fisher
of New South Wales would be premature and unnegesBaperience tells a different tfe.

can be made as relevant today as it was 125 ygarwi¢h a little paraphrasing to read:

20 Flaherty, T and Sampson, K, (2005), p7

21 Flaherty, T and Sampson, K, (2005) p43

22 Wells, K, (2004)Greeningthe Australian federation: a proposal for natioria$titutional reform to promote environmental suisédility across AustraliaAustralian
Conservation Foundation, Melbourne, p1

23 AGPS (1991)
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Australia, with its extensive Exclusive Economio&and relatively small population might think that
national legislation for the protection, planningdmanagement of Australia’s oceans is premature
and unnecessary. Experience tells us a diffeedat t

1.2.14 Unfortunately for Parkes, the influence isflagislation was subsequently weakefied
More than a century on, recent experience telthasAustralia has reached the point where its
oceans legislation needs to be strengthe@ad.of the bluargues that an Australian Oceans Act
will enableAustralia to better plan and protect Australia’eaas through the establishment of
integrated ecosystem-based regional marine planriygeing collaborative, cooperative,
nationally consistent, fair and equitable, sucimpiag would provide certainty and a secure future
for our oceans that governments, user groups,dimeranity — and ocean life — are seeking.

24 http://members.trump.net.au/ahvem/FisheriestidatiDev_of_AustFM.html
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Chapter 2 Current legislative and administrative ar  rangements for
Australia’s oceans

Chapter 2 considers the nature of existing admiaiste and legislative arrangements and their
limitations, with special reference to the fishergector and to marine protected area processes.

2.1 General arrangements

2.1.1 The evolution of Australia’s oceans planramgl management over the past two centuries
has created a framework of legislative and adnmatise arrangements for oceans-based
industries that is sector-based and spread acnussiber of Commonwealth, state and territory
jurisdictions. As Veronica Sakell, when Directdrtioe National Oceans Office, indicated:

...these instruments have been framed largely indigpely of each other, reflecting the independent
nature of sectoral developments, conflicts betvemetors and the objectives of different intereats h
frequently occurred. These sectoral managemeaingements were never intended to handle
cumulative and cross-sectoral impacts...

2.1.2 The Offshore Constitutional Settlement (O6S)979 reaffirmed this patchwork of
disintegrated arrangements and will continue tceamihe any move towards uniformity of
regulation and consistency of resource managemeitstralia’s oceans. Such an approach is
the antithesis of integrated, ecosystem-based neamagt as noted by the authorafeans
eleverwhen they called for a major review of the OCS:

While designed to ensure cooperation with stater@sts, the Offshore Constitutional Settlement inas,
the absence of any overarching Commonwealth com@slilted in divided, sector-based and insular
management focused on the exploitation of marieeues within jurisdictional boundaries, not
ecological or resource boundariés.

2.1.3 Concerns about the current administrative and lagahgements had been raised before.
In a 1997 report on multiple-user management pegptor Environment Austraffg it was found
that:

» the legislative framework is overly complex and ciarsome and does not
adequately address multiple-user management

» the activity-based orientation of most of the l&gisn is a significant impediment
to integrated management of different activities

* where multiple use is dealt with it is usually @lation to conservation
» there is no conflict resolution/avoidance framework

» generally, non-traditional economic activities sashtourism and recreational
activities are not regulated.

25 Sakel, V (undated), ‘Australia’s oceans polioyegrated oceans management at a regional |&afipnal Oceans Office, Hobart, p1

26 Smyth et al, p22

27 Environment Australia (1997), ‘Issues Paper (ltile use management in the Australian marinérenment: principles, definitions and elementstediin Lee (2003),
p26
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2.1.4 During the 2002 consultation phase in thpamation ofOceans management: the legal
framework® for the South-east Regional Marine Plan AssessRepbrts, the National Oceans
Office sought comments from various stakeholdertherexisting legal and administrative
arrangements. The feedback indicated that themaired confusion about the roles of the
various state and Commonwealth agencies and canabout their overlap and number, as well
as the lack of coordination between them.

2.1.5 Alegal analysis, thdarine legislative revie®, conducted for the Australian
Conservation Foundation, revealed that in termecofogically sustainable development (ESD):

...numerous pieces of legislation which impact uparima ecosystems are commencing to incorporate
sustainability principles into decision-making pesses at least in the sense that the majority &&f Ac
reviewed contain sustainability principles in thgexts clauses of the legislation, particularlytie
conservation and fisheries sectors. However sésexors appear to have fallen behind in termthef
incorporation of ESD principle¥.

2.1.6 TheMarine legislative revievis a detailed and comprehensive review of 25Qtiegis
Commonwealth and state marine-related environméawel and regulations that apply to the
conservation, fisheries, petroleum, shipping andgison sectors. It concludes that they are
inadequate in providing for integrated marine mamagnt, ecologically sustainable development,
ecosystem-based management and multiple-user mapage

2.1.7 In conducting the Review, the reviewers tkthe legislation against key principles of
Oceans Policy by asking a number of questidhs the objects clauses expressly incorporate or
imply ESD in the legislative scheme? Is theremesponding ‘duty to consider objects’ on decision
makers. s ecosystems based management provided for? Nehars are there to it? In terms of
multiple-user management: Is there any cross-@fesrother sectors or agencies prior to grant of
approvals/permits?

2.1.8 The Review also found, however, that theneveéements in the reviewed legislation and
regulations that could be used to contribute to ESiasystem-based management and multiple-
user management, but these were limited in th@iliGgiion. In the case of multiple-user
management, for instance, some acts had mechafasmsblic consultation and others had
cross-referral between departments, but these ugeraly single elements within the legislation
rather than comprehensive attempts to establigictafé and inclusive multiple-user
management.

2.1.9 Box 6 summarises the findings of the Reviewelation to the explicit or implied
treatment of ecologically sustainable developmetbsystem-based management and multiple-
user management in the various pieces of legislatidhe number in brackets within columns 2-6
refer to the number of pieces of legislation argltations that do not expressly or impliedly
address ESD, EBM or multiple user management bighntave elements (see comments) that in
part could contribute to them. The comments nedptdo each sector’s acts are listed by dot point
in the order in which the sectors are listed. Wmenebers do not appear in the bracket, there
were no Acts that had features that partially doated to ESD, EBM or multiple-user
management. In those cases, there is no corresgothot point appearing in the ‘comments’ row
of Box 6.

28 National Oceans Office(2002), Oceans managetentegal framework, South-east Regional Marine Pissessment Reports, Hobart
29 Australian Conservation Foundation (2005), Maléwgslative review, ACF, Melbourne 2005
30 Australian Conservation Foundation (2005), Matauislative review, ACF, Melbourne 2005, Executivenmary, p2

Out of the blue: a discussion paper on an act fostfalia’s oceans March 2006 24



Box 6 Summary ofMarine legislative review

Sector (No. of Ecologically Ecologically Ecosystem- Ecosystem-based| Multiple-user
Acts reviewed) | Sustainable Sustainable based Management Management
Development | Development Management implied in the covered under
Expressly implied in the expressly Act the Act
included in Act included in the
the Act Act
Conservation (48) | 15 (5) 7 (3) 0 (3) 6 (16) 4 (23)
Fisheries (22) 5(3) 3(2) 0 0(9) 0 (10)
Petroleum (21) 0(0) 0 (8) 0 0(4) 0 (7)
Shipping (36) 3(2 0 (8) 0(1) 2(3) 0 (8)
Tourism (33) 0 (1) 0 (3) 0 (2) 0 0 (11)
Comments on * Weak to broad |+ Possibly could | ¢ Strategy, ¢ Spatial For all sectors:
bracketed numbers| « Generally « Conserving fish, | management plan|, management, Ministerial advice,

¢ Subordinate to
other legislation
or linked to
convention
* Flora and fauna|
protection

resources
¢ Generally
* Subordination to|
other legislation,
ministerial
settings, protocols|
and environmenta|
protection

* Protection and

promotion

habitat protection
or best-practice
environmental
management

¢ Maybe

¢ Flora and fauna
protection and
zoned
management

reserves, habitat,
species protection,
could

* Maybe, protecting
marine life and
ecosystems

« Generally or
inferred

¢ Could or through
related convention

public and cross-
agency
consultation,
consents, referralg
and other
measures appear
separately in somg
acts

2.1.10 For example, in connection wébologically sustainable developmethie comment that
‘Ecologically Sustainable Development expressiyuded in the Act’ is supplemented by
indications that there were 5 Conservation Act$ Wexre weak to broad expressions, 3 Fisheries
Acts that generally expressed ESD principles, @opim Acts, 2 Shipping Acts that were
subordinate to other legislation that included edata of ESD, and 1 Tourism Act that had
elements of ESD through flora and fauna protedtiefer to theMarine legislative revievior
detailed commentary).

2.1.11 When consideration was giveretmsystem-based managem@get Box 4), the Review
found that a minority of the 48 conservation seétals examined had ecosystem-based
management expressly or implied within their prmris. It could be argued that even though
some conservation Acts did include elements ofystem-based management, this was largely
accidental because their objects deal with theeroasion of habitats and ecosystems. After
analysis of the other sectors, the Review concludad

... the concept of ecosystem-based management hiigened into the legislation reviewed in any
express or deliberate manner. Further, much ofelgeslation reviewed revealed numerous barriers to
implementation of ecosystems-based management thue $ectoral and species focus of much of the

legislation reviewed*

2.1.12 Ommultiple-user managemenheMarine legislative revievindicated that the:

...Sheer quantity of sectoral-based legislation reei@ ... demonstrates a key barrier to multiple user
management - namely the numerous layers of admaitiist and organisations which may need to be
dealt with in any one project or usage of a mainea. Further, the lack of an overarching
management framework for the multiple and compeétisgs’ of the oceans makes it difficult to

resolve competing prioritie"$2

31 Australian Conservation Foundation (2005), p4

32 Australian Conservation Foundation (2005), pp6-7
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2.1.13 TheMarine legislative revievanalysed oceans-based legislation across fiverseat
relation to ESD, ecosystem-based management anghleuser management. When
considering the oil and gas seéfpas an example, the Review found that in relaoBSD:

Neither of the key Commonwealth Petroleum Sectts; Retroleum (Submerged Lands) Act 1967 (Qth)
the Offshore Mineral€ontain any express incorporation of ESD. Whilgutations made under that
legislation, thePetroleum (Submerged Lands) (Management of EnvieortyriRegulations 19980
incorporate ESD into the objectives of the Regatej there is no express duty on decision-makeatsrun
the regulations to consider or fulfil the objectvef the legislation. Each State has mirror pegtoh
legislation which also mirrors the failure to inqmrate ESE'.

2.1.14 According to the Review, on ecosystem-basadagement:

On the whole Petroleum legislation fails to incaigie EBM in any way. In fact the regulation ofiaities
at both Commonwealth and State levels imposesud#@ashn operators and licensees to consider
ecosystem integrity and habitat protection. Faaraple the NSWetroleum (Submerged Lands) Astly
requires licensees to conduct activities in a marinat does not interfere with conservation “to eegter
extent than is necessary for the reasonable exedfisights andduties”. Further, decisions as to whether
to grant licences do not generally mandate consitien of environmental issu8s

2.1.15 Finally, on multiple-user management ingdhh@nd gas sector, the Review found that:

The key legislation reviewed did not include craeferral to other agencies nor significant public
consultation prior to decisions being made, inchgdthePetroleum (Submerged Land) Act 1967 (Cth), Sea
Installations Act 1987 (Cth), Petroleum (Submerbadds) Act 1982 (NSW), Petroleum Act 1923 (QLD).
Some legislation provides for public consultatiom éanter-government agency consultation in relation
activities with environmental impacts, namely Bagroleum Act 2000 (SA)However, there are other
statutory provisions which appear to be a barrieisticcessful multiple user management such asthe f
that thePetroleum (Submerged Lands) Act 1982 (Qldpgvails over théMarine Parks Act 1982 (QLON

the event of inconsistency. This is a signifidtztier to implementation of both ecosystems based
management and multiple user management as it atitatly gives precedence to the resource-user over
the conservation objectives of the marine legistgfi

2.1.16 When considering inconsistencies and ovenléipe administration and regulation of the
oil and gas sector through the Petroleum Regulsttiamd theEPBC Actand with particular
reference to acreage release and cumulative imphetsonservation sector rep@igeans
elevencommented:

Further, at the time of the acreage release, them mechanism for government departments to
coordinate their activities and ensure that areésritical habitat or of conservation importanceear
excluded. Input that may be provided by the enwrent agency is not binding on the industry agency
releasing the acreage. Amudustry has little choice but to apply to explavi¢hin the acreage blocks,
setting it on a collision course with other marc@nservation objectives even before the Seismic
Guidelines and Petroleum Regulations are considéred

Neither the EPBC Act nor the Petroleum Regulatiakss into account the cumulative impacts of the
activity they are assessing against existing anecfasted activity, either within the sector or frother
sectors operating in the same waters. This in@b@scy in the assessment of threats sees theddam
industry following the seismic guidelines, but notsguidelines exist for shipping, defence, figrgerish
farming and other marine uses that can create isgamoise pollution of potential harm to cetaceand a
other marine specié$

33 The contents of the offshore petroleum bill ently in federal parliament would not cause a ckeanghe conclusions in the analysis of petroleenia legislation.
34 Australian Conservation Foundation (2005), p4

35 Australian Conservation Foundation (2005), p6

36 Australian Conservation Foundation (2005), p8

37 These have recently been reviewed and revised.

38 Smyth et al, p21

39 Smyth et al, p21
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Figure 4: Commonwealth-managed fisheries in Austra*

2.1.17 The previous four paragraphs briefly congidehe oil and gas sector, one of the five
analysed in th&larine legislative review Section 2.2 discusses in more detail the current
legislative and administrative arrangements thptyaio fisheries management, and Section 2.3
considers the processes and outcomes for the isbtabht of the National System of Marine
Protected Areas (NRSMPA). At the end of each eedibrief discussion considers the
differences that would be brought to the currerdragements by the proposed Australian Oceans
Act outlined in Chapter 7.

2.2 Current arrangements for fisheries management

2.2.1 Australia’s Fishing Zone is the third largesthe world, but annual fisheries production
of 249,000 tonnes ($2.3billion in vald)s relatively small — about 80n the world? in terms of
tonnes of fish landed — due to the relatively ledinatural productivity of our oceans. Even so,
more than 500 species of marine finfish and siséllfire caught or farmed for sale by Australia’s
commercial fishers.

2.2.2 Interms of Australia’s fishery productiorues, rock lobster, tuna, prawns and abalone
species dominate the data. Western Australia anthSAustralia are the key-producing states
and the northern prawn fishery, the south-eastl @ae eastern tuna and billfish longline and
minor line fisheries the most valuable fisheries.

2.2.3 Until the passing of the Commonwedtbheries Act 1952he management of
Australia’s fisheries had been largely the presefithe states. In 1979 the Offshore
Constitutional Settlement (OCS) established ageeshgements between the Commonwealth
and the states under which fisheries could be nexhbg either the Commonwealth, by a state
given responsibility to the edge of the Austrakashing Zone, by retaining the status-quo with
state and Commonwealth legislation, or througtomtjauthority’ to manage fisheries that
crossed jurisdictional boundaries.

40 Australian Fisheries Management Authority websitww.afma.gov.au/fisheries
41 Bureau of Rural Sciences (2008shery status reports 200&tatus of fish stocks managed by the Commonwealternment, p24
42 Bureau of Rural Sciences (2005), p24
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2.2.4 Under the OCS, the states and territorieergdlgp manage the fisheries that are found off
a single state or territory, while the Commonwealdmages the fisheries that extend into the
waters of two or more states or territories. Hogrethe jurisdiction of a state or territory for
fisheries management can go beyond the three-a&utite limit (also for shipping and mining)

if it begins within the limits of that state. # also possible for the management of state fisheri
to extend to the 200-nautical-mile limit, and fasr@monwealth fisheries management to extend
to the low water mark in state waters.

2.2.5 The next major change for Australian fisrenenagement was the passing of the
Fisheries Management Act 198hd theFisheries Administration Ad991; the latter established
the Australian Fisheries Management Authority (AFM#d Management Advisory Committees,
andincluded the development and provisifrfishery management plans based on the principles
of ecologically sustainable development (ESD). Wassessing theisheries Management Act
1991in terms of ESD, th#larine legislative revieviound that ESD principlédwere

incorporated generally in the objects, namely:

...to ensure the exploitation of fisheries resourse®nducted in a manner consistent with princiges
ESD and the exercise of the precautionary pringipigarticular the need to have regard to the iipa
of fishing activities on non-target species anditimg term sustainability of the marine environniént

2.2.6  When considering thésheries Management Act 19Birelation to ecosystem-based
management, the Review found that the ictudes the power to regulate methods and equipmen
for the purposes of conserving the environment,iaciddes development and adoption of
management plans (non-mandatory) for fisherieslieae ‘ecosystem integrity,
intergenerational equity and intra-generationaitggbut that there were barriers ¢gosystem-
based management:

The CommonwealthRisheries Management Aictcorporates EBM through the use of managememtspla
which aim to achieve ecosystem integrity. Howévwemain focus of the Act is on target specieserath
than on ecosystems. Further, the boundariessiiéfies’ are based around species or fishing method
rather than ecosystem boundarfés.

2.2.7 In addition, thdarine legislative reviewdetermined that in terms of multiple-user
management, theisheries Management At891does not include any mechanisms to resolve
conflict with other sectors such as conservatibipfgng and oil and gas, nor are there any
provisions for cross-sectoral input into the gnagitof fishing rights or the development of
management plans (the exception to this is s.18Ae-next quote below). When considering the
broader sweep of Commonwealth and state fishexg@slation in relation to multiple-user
management, théarine legislative reviewoncluded:

Some fisheries legislation provides for consultatioth certain limited agencies or bodies, for exsn
the Fish Resources Management Act 1994 (WA) regjaomrsultation with an advisory committee and
Aboriginal groups have objection rights. The Fisae Management Act 1991 (Cth) provides that
advertising must be carried out to invite interespersons to be included on a register to be matifi
when management plans are amended and such pexsotien invited to make submissions. However,
there are notable gaps where no cross-sectoralnefer public consultation is provided for, for
example the Fisheries Act 1935 (NSW) and the LiMagne Resources Management Act 1995 (Tas).
There are other pieces of legislation, namely trehéries Act 1994 (QLD) which require only
“reasonable steps” to be taken to consult. Furthtbere are numerous bodies set up under the variou
pieces of fisheries legislation, including AFMA, [Exvironment Australia but now Commonwealth
Department of Environment and Heritage], AFFA [Dep@ent of Forestry, Fisheries and Agriculture]

43 The provisions on ESD will be strengthened updeposed amendments to both Commonwealth fishacissannounced by the then Fisheries Minister, tSeten
Macdonald43. The amendments will insert the ppitesi of ESD consistent with those expressed ifEthéronment Protection and Biodiversity Conservatah 1999.
44 Australian Conservation Foundation (2005b), Mategislative review, Fisheries sector, p2, qumenfthe Commonwealth Fisheries Management Act 1991

45 Australian Conservation Foundation (2005), Exgelsummary, p5
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which have no express legislative inter-linkaged #his is a barrier to multiple user coordinationé
managemerff

2.2.8 The Commonwealffisheries Management Act 19€ides, however, contribute to a
reduced focus on the three-nautical-mile barriet,as Lee (2003) notes:

The FMA and FAA clearly go some way towards impieimg a system of preservation of ecosystem
integrity though the shift away from a focus ondhifficial boundary at the 3 nautical miles linaf State
waters and an attempt to focus instead on natusahblaries such as fisheries habitats. However, the
regime does not fully implant the theory of ecasystbased management as the fisheries management
plans are based around preservation of particulgeaes which are the targets of commercial fishing,
rather than preservation of ecosystems or their eake. As set out above, the fisheries boundagies c
be based around human activities, which is nosiheof ecosystems managenfént

2.2.9 The Commonwealth fisheries legislation atswaases the emphasis on environmental
management and sustainability. In this regard Hdwaal (2001) commented:

One of the more significant challenges affectingtralian fisheries policy and management has bblen t
increasing external scrutiny of management. Thigflected in growing impact of Commonwealth
environmental legislation on fisheries managemaetelopment of sustainability indicators, and the
extension in 1999 of Schedule 4 of the Wildlifetdtoon (Regulation of Exports and Imports) Act298
to fisheries. #

2.2.10 Section 1.2 lists the threats and impactxens use, including those from fisheries. One
of the less visible impacts is effort creep, whiciecurs through the use of more efficient gear and
highly sophisticated fish finding and positionireginologies such as GPS and side-scan sonar that
have removed or vastly reduced the natural sanetiaf fish. To help deal with the issue of
fisheries sustainability, Schedule 4 of ¥vddlife Protection (Regulation of Exports and Imis)

Act 1982requires that the Commonwealth Minister for Enmireent and Heritage approve exports
based on an assessment of the sustainability afdinety.

2.2.11 Twenty Commonwealth and 93 State fisherde® tbeen assessed (another 16 are yet to be
completed), and these are listed in Box 7, whidwshthe diversity of fisheries but also the

species, area and gear-specific nature of fisher@sgement, and again highlights Australia’s
disintegrated fisheries and oceans planning ancdageanent. Of the 113 with completed
assessments, 47 have been assessed to be ‘exempthé export controls of tHeEPBC Act while

66 have been approved as a ‘wildlife trade opematigth export able to occur while certain
conditions are being met (See definition of eacmtm Box 7). None have failed to pass the
assessment.

2.2.12 When the CommonwealtiFsheries Management Act 199/s established, of the 74
commercially fished species managed by the Commaltlvehere were 5 overfished species (see
Box 8) and 9 with uncertainty about stock leveg. the time Australia’s Oceans Policy was
released in 1998 there were 6 overfished speci8anvith stock levels that were of uncertain
status. In 2004 there were 17 overfished spegidweefold increase from 1992, and 40 with
uncertain stock levels, a more-than-fourfold inseemn just twelve years. This data could in part
reflect better monitoring, but it also indicateattthere is serious pressure on Australia’s fish
stocks and still much to be done to ensure Ausateafisheries are ecologically sustainable.

46 Australian Conservation Foundation (2005), p7

47 Lee, M (2003): ‘What’s wrong with 16.1 milliomi2 of law?’, unpublished paper, p20

48 Haward, M, Bache, S, Tsamenyi, M and Rose, G (ROBisheries’ in Haward (2001), p129. Schedulef he Wildlife Protection (Regulation of Exports aimiports) Act
1982 is the basis on which sustainable fisherisesasnents are now carried out by the sustainableries section of the Department of Environmeunittderitage under the

Environment Protection and Biodiversity Conservatiat.
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Box 7 Commonwealth, State and Territory-managed fiseries and sustainable fisheries assessméfits

Commonwealth
Bass Strait Scallop Central Zone Fishery
Coral Sea Fishery*

Eastern Tuna and Billfish Fishery*
Heard Island and McDonald Islands
Fishery#

Informally Managed Fishing Permits*
Macquarie Island Toothfish Fishery#
New and Exploratory Fisheries in the
CCAMLR Region*

Norfolk Island n/.s

Northern Prawn Fishery#

Skipjack Tuna Fishery*

Small Pelagics Fishery*

Southern and Eastern Scalefish and Sha
Fishery*

Southern Bluefin Tuna Fishery*
Southern Squid Jig Fishery#

Torres Strait Beche-de-mer Fishery*
Torres Strait Crab Fishery*

Torres Strait Finfish Fishery*

Torres Strait Pearl Shell Fishery
Torres Strait Prawn Fishery*

Torres Strait Trochus Fishery*
Torres Strait Tropical Rock Lobster
Fishery*

Torres Strait Turtle and Dugong n/c
Western Trawl Fisheries*

Western Tuna and Billfish Fishery#

NSW

Abalone Fishery*

Estuary General Fishery#

Estuary Prawn Trawl*

Lobster Fishery*

Ocean Hauling Fishery#

Ocean Trap and Line Fishery*

Ocean Trawl Fishery*

Sea Urchin and Turban Shell Fishery n/s
Yabbies (Inland Restricted Fishery) n/s

NT

Aquarium Fishery*
Barramundi n/s
Demersal Fishery#
Finfish Trawl Fishery#
Jellyfish fishery*

Mud Crab Fishery#
Shark Fishery*
Spanish Mackerel Fishery#
Timor Reef Fishery#
Trepang Fishery*

*WTO: Fishery consistent with EPBC Act
and not likely to have unacceptable impa
in short term. However, there are
uncertainties and further action required.
Fishery would be declared an approved
Wildlife Trade Operation and export can

Queensland

F Blue Swimmer Crab Pot Fishery*
Coral Fishery n/s
Coral Reef Finfish Fishery*
Deepwater Finfish Fishery*
Developmental Slipper Lobster Fishery*
East Coast Beche-de-mer Fishery*
East Coast Inshore Finfish Fishery*
East Coast Otter Trawl Fishery*
East Coast Pearl Fishery #
East Coast Spanish Mackerel Fishery*
East Coast Trochus Fishery#
East Coast Tropical Rock Lobster Fishery
Eel Fishery#

FGulf of Carpentaria Developmental Finfish
Trawl Fishery*
Gulf of Carpentaria Inshore Finfish
Fishery*
Gulf of Carpentaria Line Fishery*
Jellyfish n/c
Marine Aquarium Fish Fishery*
Marine Specimen Shell Fishery#
Moreton Bay Developmental Beche-de-m
Fishery*
Mud Crab Fishery*
River and Inshore Beam Trawl Fishery n/
Rocky Reef Finfish Fishery*
Spanner Crab Fishery#
Stout Whiting (Finfish Trawl) Fishery**

SA

Abalone Fishery#

Beach-cast Seagrass and Marine Algae
Fishery#

Blue Crab Fishery#

Giant Crab Fishery*

Lakes and Coorong Fishery*

Pilchard Fishery#

Prawn Trawl Fisheries#

Rock Lobster Jasus edwardsiiFishery#
Scallop and Turban Shell Dive Fishery n/{
Seahorse Marine Services*
Sea Urchin Fishery*
Specimen Shell Fishery#

Tasmania

Abalone Fishery#

Bull Kelp Fishery*
Commercial Dive Fishery#
Eel Fishery#

Giant Crab Fishery*
Native Oyster Fishery*
Octopus Fishery n/c

Rock Lobster Fishery#
CciScalaris Abalone Fishery*
Scallop Fishery#

Marine Aquarium Fishery*

occur while conditions are being met.

Victoria

Abalone Fishery#
Developmental Jellyfish Fishery*
Eel Fishery#

Giant Crab Fishery*

PQ Aquatics*

Rock Lobster Fishery#

Scallop n/c

Urchin Fishery*

WA
Abalone Managed Fishery#
* Abrolhos Island and Mid West Trawl
Managed Fishery*
Beche-de-mer Fishery*
Broome Prawn Managed Fishery#
Cocos (Keeling) Islands Marine Aquariunj
Fish Fishery#
Exmouth Gulf Prawn Fishery#
Kimberley Prawn Fishery#
Mackerel Fishery#
Marine Aquarium Fish Managed Fishery*
biNorth Coast Shark Fishery and the Joint
Authority Northern Shark Fishery n/c
Northern Demersal Fishery#
Northern Developmental Blue Swimmer
Crab n/c
Octopus n/c
Onslow/Nickol Bay Prawn Fisheries#
Pearl Oyster Fishery#
Pilbara Fish Trawl Fishery*
Pilbara Trap Fishery*
Rock Lobster Fishery#
Salmon Fishery#
Shark Bay Experimental Crab Fishery*
Shark Bay Prawn Fishery#
Shark Bay Scallop Fishery#
Shark Bay Snapper Fishery#
South Coast Crustacean Fishery*
Specimen Shell Managed Fishery#
West Coast Deep Sea Crab Fishery*
West Coast Demersal Gillnet and Demer:
Longline Interim Managed Fishery and th
Joint Authority Southern Gillnet and
Longline Limited Entry Fishery n/c
West Coast Purse Seine Fishery*

>

# Exempt: The fishery is being managed
an ecologically sustainable way in
accordance with th&uidelines This
fishery will be added to the exempt list fo
five years and recommendations for actid
over that time may be made. Product fron]
these fisheries is exempt from the export
controls of EPBC Act.

-5

n/c Assessment not completed
n/s Assessment not started

49 Commonwealth of Australia (200%5)atch upnewsletter, Department of Environment and Heritage
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Box 8 Commonwealth-managed commercial fisheries: evfished an uncertain status’

Year 92 93 94 96 97 98 99 01-02 02-03 04
Overfished 5 5 3 3 4 6 7 11 16 17
Uncertain 9 9 13 17 31 35 38 34 34 40

2.2.13 When considering the sustainable fishedsessments in terms of ecosystem-based
management and multiple-user management, seveugsemerge. These are:

» assessments are carried out within a single sema,fishery-by-fishery or species-by-
species basis underlining the continued sectorebamsmagement of Australia’s oceans

* management plans approved by the assessment proassacknowledge theuidelines
for the Ecologically Sustainable Management of Eigds*. However, the effectiveness of
the approval process is put in doubt by the apprafvaverfished fisheries such as those for
southern bluefin tuna, northern Australian shart tnose targeted by the Commonwealth
government’s $220milliosecuring our fishing futurpackage announced in November
2005 (see 2.2.15)

» reference points (management targets) are oftezdb@s maintaining existing catch rates,
a crude measure, while in some cases the allontedesaare based on maintaining
percentages — ranging from 20-50 per cent — optkefished biomass. Is this sufficient
to maintain the biodiversity values of the oceanaluich fish are a critical component?
What are the impacts of significant biomass remowathe functioning of ecosystems and
the provision of ecosystem services? Should mshebe left alive in the oceans and
allocated for other uses such as scientific rebe@anservation and ecotourism? This is a
crucial question in establishing an integrated rgangent system based on multiple users
and ecosystems.

2.2.14 The establishment of multiple-user and estesy-based management through the
implementation of Australia’s Oceans Policy will stdikely lead to cross-sectoral tensions, as
Haward et al (2001) imply:

Fisheries and other marine industries are manageakun sophisticated arrangements that deal with
jurisdictional issues between governments, bl lgttention has been given to emergent imperatives
such as cross-sectoral decision making. Existirgpsal regimes for managing ocean resources are
retained under Australia’s Oceans Policy but theibaf management shifts to a situation where
fisheries activities are integrated within a ‘mplé-use model’ of ocean governariée.

2.2.15 Fisheries management is now focusing mofeSin and the environment and the term
‘ecosystem-based fisheries management’ is usedarbgwithin fisheries management. But the
application of this term specifically to fisheriagain highlights the sector-based management of
fisheries, the antithesis of ecosystem-based mamagfe This is accentuated by how a fishery is
defined. It can be based on a species or typsiofd description of fish by reference to other
characteristics such as sex, an area of waterssarabed, a class of boat or of persons or by the
purpose of activities. As Lee (2003) points ol fisheries regime:

... does not fully implement the theory of ecosysi@sed management as the fisheries management

plans are based around preservation of particulgeaes which are the targets of commercial fishing,
rather than preservation of ecosystems for thein eake’®

50 Bureau of Rural Sciences (2005), p5

51 Commonwealth of Australia, ‘Guidelines for the egitally sustainable management of fisheries’, wvek.dov.au/coasts/fisheries/guidelines
52 Haward et al (2001), p131

53 Lee (2003), p20
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2.2.16 Inthe latter half of 2005 the Prime Ministgote to the Commonwealth Fisheries and
Environment and Heritage ministers and gave theeetmonths to develop proposals that would
target the problems of overfishing in Commonweaitinaged fisheries. On 23 November the
then Commonwealth Minister for Fisheries, SenaaaorMacdonald, responded with the
announcement of the $220milli&ecuring our fishing futurpackage. According to the Minister
the package:

...addresses the profitability and the sustainabler&iof the industry. The centrepiece of the pgeka
$150 million for a one-off capped fishing concesdiayout focused on reducing the high level ofrish
capacity in those Commonwealth fisheries that atgext to over-fishing — or at significant risk oter-
fishing in the future. This will also address thsplaced fishing effort arising from the creatiohMarine
Protected Areas in the south east marine regiorthwtiie Environment Minister, Senator lan Campbell,
and | will be working on in conjunction with indasin the next few montffs

2.2.17 The package also included:

+ $30 million to offset the impacts of reduced fighéativity on onshore businesses most directlyelinio

the fishing industry (e.g. fish processors, shipsntllers) as well as other targeted assistanceutfiog

+ $20 million to establish a Fishing Communities Reogme aimed at generating new economic and
employment opportunities in vulnerable regionaltp@ffected by reduced fishing activity

* $21 mirl%lison to offset the cost of AFMA managemeviek and for improved science, compliance and data
collectiorr™.

2.2.18 TheSecuring our fishing futurpackage targeted the Commonwealth fisheries otegea
concern — the southern and eastern fisheries @addtthern prawn fishery — and also included
reductions in Total Allowable Catches (TACs) faraage of overfished species, including deep sea
fish such as orange roughy and oreos, and speeg&®g an overfished status such as blue
warehou and flathead.

2.2.19 The announcement of thecuring our fishing futurpackage was cautiously received by
the fishing industry and the conservation secte latter recognising it as an important step
towards sustainable fisheries but also expresgsingern about the uncertainty of integration with
the marine protected areas process and integragsahe planning and management more generally,
and the vagueness of the rules for applicationstfoctural adjustment. Soon after the package’s
announcement, the Commonwealth Minister for Fisfsesent a government direcfivéo the
Australian Fisheries Management Authority (AFMAEkig a response on the measures that the
Authority would take to support the package. OrbBgember 2005 AFMA:

...announced a series of measures to acceleraténgxgttategies to end overfishing, recover ovedish
stocks and manage the broader impact of fishinthemrmarine eco-system. The measures are designed t
comply with the formal Direction issued to AFMAthg Australian Government on Wednesday 14
December, to take decisive action to ensure thiaisadbility of Commonwealth fish stocks, and tousec

the fishing industry's future. Among the action ve tighter controls on the number of fish tothken

and the level of fishing activity, electronic monihg of fishing boats, halving of all ‘bycatch’dn
completing risk assessments of all fishéfies

2.2.20 The AFMA response followed closely on framannouncement of Total Allowable
Catches for Commonwealth managed fisheries, ineu@AC cuts to zero for the Bass Strait
Central Zone Scallop Fishery and most deepwatieeffiss in the Southern and Eastern Scalefish
and Shark Fishery (SESSF)

54 Macdonald, | (2005), Ministerial Media Relea$220m to Secure Australia’s Fishing Future’, 23 &lober 2005

55 Macdonald, | (2005)

56 Macdonald, | (2005a), ‘Details of the Australi@nvernment’s direction to AFMA' attached to metitease of 14 December 2005 and sent to AFMA tagt d
57 AFMA (2005), ‘New measures a watershed for Comneaith Fisheries’, 16 December 2005
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Except for some targeted fishing for orange roughg alfonsino, most waters below approximately 700m
in the SESSF will be closed to fishing from 1 Jap@®07 to enable the rebuilding of deepwater speci
from overfishing and to take a more precautiongsp@ach to possible fishing impacts on deepwater
ecosystems

2.2.21 TheSecuring our fishing futurpackage indicates an increased Commonwealth goegrtnm
commitment to dealing with the issue of sustainalcleEans management. However, it again
highlights the sectoral and divided jurisdictio(gthte fisheries are not dealt within the package)
nature of oceans planning and management proceBsessions about management and use in the
fisheries sector are made by fishers, fisherieensisis, fisheries managers and fisheries bure@ucra
largely in isolation from other sectors. In aduliti sectoral management agencies at times find it
difficult to separate their management and regtyatole from that of advocating growth and
development of the fishery they manage. For examplSouth Australia, the Department of
Primary Industries and Resources has been heavibped in advocacy for substantial growth in
aquaculture, pre-empting the evolving marine plagind protection processes

2.2.22 The very slow response to the issue of myeny in Australia’s oceans suggests that
individual sectors struggle to resolve fundamemahagement issues under the existing
administrative and legislative arrangements. Téteefies management problems caused by
multiple jurisdictions and multiple sectors wereagnised by the Australian Government’ Bureau
of Rural Sciences when commenting on the overfgsbirsilver trevally in the Bureau’s 2004
Fisheries status reports

Management is complicated by the multi-jurisdictiband multi-sectoral nature of the

fishery. About two-thirds of the 2003 catch wdetaby dual-endorsed SEF vessels from waters under
State jurisdiction. Hence the 2001 to 2003 TAC®weceeded. AFMA'’s reductions in the SEF TAC have
not limited and cannot control catches. A revi€ES arrangement, or State trip limits, are needed t
effectively reduce the fishing mortality of silmeavally™.

2.2.23 The proposed Australian Oceans Act estadigitegrated and independent decision
making within a cross-sectoral framework. It isideed to provide legislative force to regional
marine planning processes and to ensure that r@gicerine plans:

» establish integrated ecosystem-based managembet than sector-based and species-
based management

» are enforceable and include measurable operatatnjedtives, indicators and targets
based on ecosystems

» provide multiple-user and cross-sectoral manageimameworks that independently
allocate resources, effectively engage stakeholtmithe community, and work to
resolve conflict

» provide greater transparency and certainty in fdywmore consistent and effective
processes.

58 AFMA (2005)

59 The oil and gas industry sector operates im#asi way to the fisheries sector with regards éaision making. The Commonwealth Department of stiyuT ourism and
Resources also advocates strongly for growth irintthestry it is to regulate. Packages availablthattime of acreage release ‘market’ the acreagieetindustry by
highlighting its potential production values.

60 Bureau of Rural Sciences (200Esheries status reports 2004
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61 Commonwealth of Australiddepartment of Environment and Heritage website: glehau/coasts/mpa/maps/estate

62 National Oceans Office (2004), pp 82 and 84
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2.3 Current arrangements for marine protected areas

2.3.1 Australia’s Oceans Policy established Austras a world leader in marine policy, but it
was the proclamation of the Great Barrier Reef NaRark in 1975 that first captured the world’s
attention. Since then a number of marine proteateds (MPASY have appeared in
Commonwealth (see map of these MPAs in Figuret&)e eind territory waters as part of the
establishment processes for the National Systeltaoine Protected Areas (NRSMPA).

2.3.2 The NRSMPA aims to satisfy the commitmentsgenay the Commonwealth government
when it signed the international Convention on 8gital Diversity in 1992 (ratified in 1993),
which requires all member nations to establishséesy of protected areas (on land and sea). The
National Oceans Office website describes the eiiudf the NRSMPA as thus:

Building on earlier recognition of the need forystem of marine protected areas that incorporage th
range of habitats in our waters, in 1991 the Comwemalth Government announced a 10-year marine
conservation prograrfOcean Rescue 2000 key component of this was expansion of theiegi
marine reserve system through development of ah&tRepresentative System of Marine Protected
Areas (NRSMPA). This was subsequently endors&thlbss and Territories under the
Intergovernmental Agreement on the Environni#®®2] and is being implemented in the context of the
National Strategy for Ecologically Sustainable Depenent and the National Strategy for the
Conservation of Australia's Biodiversity. The pipngoal of the NRSMPA is:

...to provide for the protection, conservation, wise, understanding and enjoyment of marine
heritage in perpetuity through the creation of dioaal representative system of marine protected
areas and through management in accordance witlptimeiples of the World Conservation
Strategy and the National Strategy for Ecologica$t8inable Development of human activities
that use or affect the marine environniént

2.3.3 Implementation of the NRSMPA has been slodvraixed, with the definition of an MPA
open to many interpretations. Although nationatéme, the system more reflects the federal
nature of our system of government, with each glictson creating MPAs in its own way and the
system evolving with inconsistent processes outsdimemarine protection, and different targets,
timelines, consultation processes, zonings andderal types of protection.

2.3.4 Victoria established a world-first systemhafhly protected marine national parks and
sanctuaries in 2002 after ten years of investigatiod consultation. The Commonwealth and the
other states have opted for multi-zoned parks sitlll percentages of high-level protection.
Tasmania established two new MPAs in 2004 to adduotiny ones proclaimed in 1991 and the
relatively larger Macquarie Island Marine Reserv2000, which extended the island’s terrestrial
nature reserve to the three-nautical-mile limit.

2.3.5 South Australia has just one MPA, which cewstate waters abutting the Great
Australian Bight Marine Park in Commonwealth watefie South Australian government has
established a process to develop a South AustrRigmesentative System of MPAs (SARSMPA)
by 2010 - the target was originally 2003 — and fdied 19 regions in which these could be
located. The draft management plan for the firgtine park within SARSMPA, the Encounter
Bay Marine Park, was released in 2005 and proplggdlevel protection covering 12.9 per cent
of the park’s waters.

63 A marine protected area (MPA) is an area ofwbich may include land, the seabed and subsoibutiee sea) established by law for the protectimhraaintenance of
biological diversity and of natural and culturaoerces.

64 National Oceans Office website, www.oceans.gov.a
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Box 9 Zones used in multi-zone marine protected aas in Commonwealth and State waters

Sanctuary General Use Whale management and monitoring afea
Preservation Marine Mammal Protection Estuarine conservation

Marine National Park Benthic Protection Main use

Scientific Research Marine Reserve Visitor access

Buffer Restricted Access Heritage

Conservation Park General managed use Wilderness

Habitat Protection Special purpose areas Restricted

Habitat/Species Management Special purpose Inner marine

Highly Protected Recreation Outer marine

2.3.6 New South Wales has established six MPAs agfiwehich are yet to have zoning plans
prepared. Western Australia has®fewhile Queensland is currently establishing mapiagks
that protect new areas but also merge existingmagrark&®. The largest is the Great Barrier
Reef Coast Marine Park abutting the Great BarresfRlarine Park in Commonwealth waters.
High-level protection proposed for the Great Sal@dyine Park — Northern Section, which will
merge Hervey Bay and Wongarra marine parks, isqueg to be 3.8 per cent of the park’s total
area of 590,000 hectares.

2.3.7 Although in 1992 the National Advisory Contedét on Marine Protected Areas was
formed (now called the Task Force on Marine Pret&é&reas and associated with the Natural
Resource Management Ministerial Council), compgstommonwealth, state and territory
agencies responsible for marine conservation amefies management, and its terms of reference
focus on the development and implementation oftemmal framework for establishing the
NRSMPA, the implementation of the NRSMPA mirrore tioll-out of Australia’s oceans

planning and management more generally — incomgipt®cesses and outcomes in a multi-
jurisdictional framework (the Task Force was reatgd at the end of 2006 after a period of
recess).

2.3.8 When considering its distribution, and attéryears of implementation, the NRSMPA is
strongly skewed towards tropical and sub-Antaricéibitats in Commonwealth waters (see Figure
5) and, although there are some temperate coaatatswvithin the Great Australian Bight

Marine Park and state MPAs, little protection hasrbgiven to these unique waters even though
they are where ocean use and environmental treeaist their most intense (The proclamation of
MPAs in the South-east Marine Region aims to begyinessing that imbalance, but see 2.3.16-
2.3.22 for further details).

2.3.9 With regards to terminology, the term ‘manaek’ is the most commonly used for
MPAs in all jurisdictions except Victoria, where amine national park’ and ‘marine sanctuary’
are used, but at least 27 different zones are ingb& multi-zoned MPAs of the various
jurisdictions (see Box 9). The processes for M@&éntification and selection also vary, with
Victoria opting for an independent government aolyidody, New South Wales and Western
Australia for marine park authorities, and Tasma8@uth Australia and Queensland using their
conservation departments. The Commonwealth proggamordinated by the Department of
Environment and Heritage.

2.3.10 Although Australia's Oceans Policy includesymitments to the ongoing establishment
of the NRSMPA, there were no targets or timetabftats completion included. In 2003 the
World Parks Congress meeting in Durban, South Afniehen noting that the percentage of the

65 At the ALP State Conference in November 20054h@ committed to create a comprehensive networkarfine protected areas along the WA coastline By 2Bat
would give high-level protection (no-take) to ade20-30% of each marine habitat

66 It is difficult to determine the extent of Quekamnd’s protection due to the unavailability of iy data.
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oceans within protected areas was far behind thatd on the land, recommended that at least
20-30 per cent of each marine habitat in the wertifeans be strictly protected (in no-take areas)
by 2012". By including this target, the World Parks Corsgréuilt on the recommendation made
at the 2002 World Summit on Sustainable Developrfarthe world’s nations to establish
systems of MPAs by 2012.

2.3.11 In broad percentage terms, and in termslotdt protection, Australia is well short of the
World Parks Congress target. About 7.5% of Austi®EEZ (8.6 million km2) is contained within
MPAs. In comparison, terrestrial protected areagcabout 10% of Australia’s land surface.
When no-take percentages are considered, the pageeof Australia’'s EEZ with this strict level of
protection is barely over 3%. For state coastaérgathe percentages of no-take areas are
approximately Victoria 5%, Tasmania 4%, Westerntfal® and New South Wales 3%, and
Northern Territory and SA 19 (see Appendix 1 for data on MPAs in Commonweaithte and
territory waters).

2.3.12 With the Commonwealth government’s recommittio a comprehensive, adequate and
representative NRSMPA in Australia’s Oceans Polibgre was some expectation that the South-
east Regional Marine Plan - the first of the reglanarine plans to be prepared — would include
such a system of MPAs, but as Reichelt and We§2085) contend, there were different views
about the ‘scope and depth’ of the plan:

... the [regional marine planning] process did notieulate at an early stage what the plan would look
like when it was finished, and where the key dewciareas would lie. For example, would resource
allocation be included. The stakeholders havetigtly varying expectations on the outcomes of the
plan. For example it appears that the conservagomups were expecting the final plan to include a
comprehensive and representative suite of ‘no-tbdaine Protected Areas (MPAS) whilst some
industry sectors did not assume that this woulthkeeoutcomé?

2.3.13 The final South-east Regional Marine Pldplipbed in 2004 included a proposal for an
MPA in each of the Murray Canyons and Zeehan gffeigare 6 maps these and another 10 MPAs
proposed by the Commonwealth in December 2005 Milnrray and Zeehan MPAs were
determined by the Department of Environment andtétgr after stakeholders from the oil and gas,
fisheries and conservation sectors submitted MPiA options as part of the Commonwealth’s
stakeholder-driven process to identify and seleetMPAs for the region. This stakeholder-driven
process ran parallel to the regional marine plappimcess coordinated by a separate body, the
Natri?OnaI Oceans Office, and continued on afteréhease of the South-east Regional Marine
Plarf”.

2.3.14 The MPA boundaries were based on benthiactaistics (seabed structures) being used
as surrogates for biodiversity:

Typically the assessment of an area proposed fddBA requires information on biodiversity (includin
ecosystem mapping), ecological processes, congam&tatus, biogeographic characteristics, social
interests (including data relating to Indigenougiaron-Indigenous values), economic interests
(including existing and potential uses) and thre@tg processes ... .However, the level of fine-scale
information for MPA decision-making is very limiteds acquiring this information is costly and will
take many decades, a precautionary approach tavesg/stem design is taken. This uses the best

67 World Parks Congress (2003), Recommendation 2XiBgia global system of marine and coastal pretterea networks

68 A figure for Queensland cannot be calculatedtduke unavailability of mapping data

69 Reichelt, R and Wescott G, (2005), ‘Integrateelans management and the institutional performahEaausive Economic Zones: The Australian case’atbr 5 in
Ebbin, S et al (eds) (2008)sea change: The Exclusive Economic Zone and ganee institution for living marine resources 20933

70 The ten remaining MPAs included in the Commorithé&aSouth-east MPAs proposal were identified aalcted by DEH without the use of the stakehottt¥en process.
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scientific understanding of surrogates for broadiscecosystems and habitats based on bioregional
assessments as well as the advice and expertisedtiy stakeholder§:

2.3.15 The Department’s comments on the availgtofitscientific information, and those
below, indicated that areas of high-level protaciimuld be limited in the South-east, and that
IUCN Category VI, the lowest protection level irethJCN category system, would be the
starting point for MPA protection levels:

Where adequate information exists to make an irddrdecision, areas of high conservation value will
be highly protected. Where information gaps cregteertainties for management and decisions on
zoning, the Australian Government will adopt a sthgnd adaptive approach to setting levels of
protection as more information about the specifioremic, cultural and ecological values in the aiga
gathered and assesséd.

Proposed zoning and management arrangements favitmeay and Zeehan candidate MPAs will be
developed as soon as feasible. This will draw sk @issessments, including of typical fishing aeiwin

the Region. The potential displaced fishing effioet could arise from the proposed zoning and
management arrangements will be estimated throogtakand economic assessments for Murray and
Zeehan. The Government’s policy on MPAs and digpldishing, released in January 2004, will be
applied to the Murray and Zeehan candidate MPAsam as the proposed zoning for the Murray and
Zeehan candidate MPAs has been determined. Tiredbactivities permitted in multiple use (IUCN VI)
zones of MPAs in the South-east Marine Regiorbeiktstablished and made available to stakeholders a
soon as possibl€,

2.3.16 These policies were finally applied to ain@nonwealth waters of the South-east Marine
Region (except for the waters around Macquarietsiahich, although included in the South-east
Regional Marine Plan, were excluded from the Saatt MPA proposal because they were
deemed by the Commonwealth to have sufficient ptate) and a draft proposal for a system of
MPAs was announced in mid-December 2005. At iha fa stakeholder consultation process
was begun in the lead-up to the statutory proaasgrbclamation planned to begin at the end of
March 2006. Fig 4 maps the 12 MPAs proposed bytmmonwealth.

2.3.17 The South-east MPA planning process had déemng and delayed one that was expected
to continue well into 2006. The delays had begpairt caused by the reluctance of the fishing
sector to be involved without a Commonwealth goregnt commitment to financial assistance to
those fishers affected by the declaration of theAsfP and the time taken to establish and
complete a fishing gear risk assessrfteriDelays were also caused by the restructurireof
Marine Division of the Department of Environmentliateritage, which resulted in the absorption
of the National Oceans Office as a new branch.

2.3.18 The Commonwealth proposal for MPAs in thetBe@ast Marine Region was completed
earlier than planned to fit the schedule of the@®2llion Securing our fisheries futurfesheries
adjustment packadg®announced by the Commonwealth Fisheries Minist&dvember 2005. By
integrating the timing of the processes, the Gavemt avoided the need for two phases of

71 Environment Australia (2003), ‘Australia’s Sowghst Marine Region: A user’s guide to identifyirgdidate areas for a regional representative systenarine protected
areas’, August 2003, pl7

72 National Oceans Office (2004), South-east Regibtazine Plan, p83

73 National Oceans Office (2004), p85

74 In January 2004 the Commonwealth Governmentaroed its policy statement on ‘Marine ProtectedaArand Displaced Fishing'. This policy statemedidated that
assistance would be considered for those fishetcammunities affected by the establishment of neaprotected areas, acknowledged that other factigiet also lead to the
need for such assistance, and outlined the préigesfiich such assistance would be considered. raliest Government, (2004), ‘Marine Protected Araad Displaced
Fishing: A Policy Statement’, Australian Governmelgnuary 2004

75 The fishing gear risk assessment project aimektetermine the impact of fishing gears on theeslof potential MPAs. This process became boggedhdas bureaucrats,
industry, conservationists and marine scientigtswdised the merits of the assessment process

76 This package was the response to a Prime Miigiktetter to both the Fisheries and Environment Ministersingj them three months to deal with the problero-

fishing
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adjustment, one for that associated with improvirgsustainability of overfished fisheries, and
another due to displaced effort from the maringquted areas.

2.3.19 The MPAs proposed cover 171,000 square ki@ or 14 per cent of the South-east
Marine Region. They are multi-zoned MPAs with thnre@nagement zones:

 Strict nature reserv@lUCN category la) scientific reference site fesearch and
monitoring. No oil and gas exploration and prodhctrecreational or commercial fishing
permitted. Permits required for research, edunaticreation and tourism use. This zone,
which is the no-take component of the networkpisnfl within 5 of the 12 areas and covers
about 40 per cent of the network and 6 per cethefegion. Almost all of this is found on
the region's abyssal plain to the south of Kangéstamd and to the east of north-west
Tasmania, but some seamounts are also included

« Habitat protection zon@UCN category VI) which excludes commercial fisgibut allows
oil and gas exploration and production and recoeatiand charter fishing. This zone
covers about 40 per cent of the network and 6 get af the region. Most of this is also
over the abyssal plain but located further outet than the managed resource protected
zone

« Managed resource protected zqildCN category VI) which provides for oil and gas
exploration and production, recreational and chditbing and commercial fishing, such as
abalone and rock lobster, but excludes commerisiaing using demersal trawl, Danish
seine, auto longline, mesh netting, demersal laegdind scallop dredges. This zone covers
about 20 per cent of the network and about 2 petr afthe region.

2.3.20 On the release of the Commonwealth’s ScashMPA proposal, the Commonwealth
Minister for Environment, Senator lan Campbell, ocoitted the Australian Government to the
achievement of a comprehensive network of MPAs@}22the World Summit on Sustainable
Development and World Conservation Congress degettaand linked this to regional marine
planning:
The proposed MPA network covers an area two anfctina the size of Tasmania and four fifths the eiz
Victoria. It will build on the Howard Governmenéiseady substantial record of establishing MPAghsu
as those in the Great Australian Bight, Macquaskhd, Lord Howe Island, and the Tasmanian
Seamounts. We have proposed a comprehensive MRérk@ffering substantial protection to the unique
marine environment of the South-east, much of wikitdrgely unexplored and doubtless harbours many
unknown species. The Australian Government isipgsthead with its plan to have established a
comprehensive network of MPAs around Australia®}22as one of the key outcomes of the regional
marine planning process. The South-east MPAspnaliect many significant features including undarse
mountains and canyon systems which are known ® high biodiversity valueg.

2.3.21 Between now and the completion of the fviBIAs for release at the beginning of the
statutory proclamation process planned for the fiedf of 2006 (final proclamation by the end of
2006), stakeholders and the Commonwealth will chresufinal MPA boundaries and the zonings
within them (the structural adjustment for fishergst be resolved by the end of June 2006).
During the lead-up to the proclamation processptioposals will also be assessed by the Scientific
Peer Review Panel and the South-east Region MP&nt#fat Reference Panel. Both panels were
established by the Department of Environment anatdtge in March 2005 in response to criticism
by marine scientists about the level of sciensiigagement in the process.

77 Campbell, I. (2005)Media release 13 October 2005, Minister for Envinent and Heritage
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2.3.22 The terms of reference for the Peer ReviamePinclude to ‘provide advice on the extent to
which the network of candidate MPAs is likely toehéhe NRSMPA principles of
comprehensiveness, adequacy and representativatreesystem-wide levéP. For its part, the role
of the Scientific Reference Panel includes to ‘mewngoing scientific and technical advice
directly to stakeholders on how to interpret theAHBelection specifications and available scientific
information to identify candidate MPAs in the Souwddst region.

2.3.23 The preliminary repdttof the Scientific Reference Panel's assessmettiedBouth-east
Marine Region MPA proposals was released by theaBey@nt of Environment and Heritage on 28
February 2006, and concluded that in relation tom@hensiveness, adequacy and
representativeness (CAR)

Collectively, the areas enclosed by the proposeddiire predominantly on the lower slope and abyssal
plain. The system fails to meet the design spatiins and is unlikely to achieve the CAR ainly,ful
because it does not include the diversity of ddptiation, productivity, sedimentary and geomorpigidal
units, which are our that the areas excluded frantgxtion are main surrogates for biodiverSfty

The proposed MPA system under-represents the spekr and midcontinental slope. Importantly,
benthic values in these depths are also those mmaigr threat from human impacts, especially froradi
fishing impact inside 1500 m defth

and that:

... with the exception of the south coast of Kang#stamd and possibly Banks Strait off northeastern
Tasmania, the highly productive areas in the SEetmeen largely exclud&d

2.3.24 For the implementation of the NRSMPA, thepised Australian Oceans Act would:

* ensure that consistent, transparent, integratednahgive ecosystem-based regional
marine planning and marine national parks processedd be established in state and
Commonwealth waters. The identification of cantidaarine national parks would be
based on science, with the mapped options desigyetarine scientists. Subsequent to
that process, the selection of the marine natipagds and their final size and location
would be the result of an analysis that used séieand socio-economic criteria (see
Schedule 4 of the proposed Australian Oceans AChiapter 7) and included community
and stakeholder consultation

» as part of the regional marine planning processyige for a public advertising and
exhibition period, within a statutory time periadhich would ensure community
consultation and comment before the final park lolamies were proclaimed. This would
avoid the inconsistency and variable timetableatexct by political, departmental or
agency inertia or the lack of enthusiasm for adegjosarine protection that can at times
surface in Commonwealth and state arenas

* marine national parks would provide the core pitiwedor marine biodiversity in the
regional marine plan. Other zones would be useélddnmemaining waters of the marine
region to provide for habitat, biodiversity and legrical process protection in the context
of ecologically sustainable use of the oceans asdre that the marine national parks
were not compromised

78 ‘Comprehensiveness’ includes MPAs that sampldutheange of the South-east region's ecosystetdequacy’ includes MPAs of appropriate size andfiguration to
ensure the conservation of marine biodiversity iaterity of ecological processes. ‘Representatigshincludes MPAs that reflect the marine life &adbitats of the South-
east region.

79 SE MPAs Scientific Reference Panel (2006), ‘Galneymments on the proposed candidate MPAs, SE Reéiebruary 2006

80 SE MPAs Scientific Reference Panel (200@1

81 SE MPAs Scientific Reference Panel (20083

82 SE MPAs Scientific Reference Panel (200&)7
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* integrate the identification and selection prodessnarine national parks within the
ecosystem-based process for each regional mamane gxcept for a small marine
planning pilot project in South Australia that isled on ecosystem boundaries, and which
has the potential to be integratédith that state’s currently separate MPA procass,
one of the states has established ecosystem-basatemlanning processes that would
create marine plans with core biodiversity protatin no-take areas, a framework that is
at the heart of the proposed Australian Ocean¥'Act

» formalise cooperative, collaborative and joint meges and marine national park
management arrangements within and between Comnadthveand state department and
agencies. Some joint management arrangementslplea&t (eg. Great Barrier Reef
Marine Park) through memoranda of understandingdoks that straddle Commonwealth
and state waters.

83 Currently in South Australia there are separattesjovernment processes for MPAs, marine planaimbaquaculture development

84 Ecosystem-based management processes havedeekatthe Commonwealth level in the initial zoramgl more recent rezoning (Representative Areas@®m®f the
Great Barrier Reef Marine Park in 2004 (see Sectibp 9n the South-east Regional Marine Planning procesgpnal marine planning and the MPA process were
decoupled, leading to a lack of integration of msxcand the exclusion of ecosystem-based managenmeciples and processes. The October 2005 amement by the
Minister for Environment and Heritage, that MPA diepment will be integrated within the regional imarplanning process through bioregional plans ¢setion 6.2 of
this paper), indicates a recognition that decogphas a mistake, but the bioregional planning psede descriptive and narrower, and will not leathe cross sectoral,

integrated and ecosystem-based management thad wewdstablished under the Australian Oceans Atihed in this paper.
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Chapter 3 Australia’s Oceans Policy development and
implementation

Chapter 3 discusses the development of Australlasans Policy and issues associated with its
ongoing implementation.

3.1 Australia’s Oceans Policy development

3.1.1 Australia ratified the United Nations Conwenton the Law of the Sea (UNCLOS) in
1994. UNCLOS:

» imposes an obligation on member states to ensatehé living resources in their EEZs
are not endangered by over-exploitation

» imposes a general obligation on states to protetipaeserve the marine environment
from pollution

» sets out the rights of states to exploit their retresources pursuant to their
environmental policies and in accordance with tingy @f protection and preservation.

3.1.2 Subsequent to the UNCLOS ratification, aneraf series of conferences, discussion
papers, workshops and consultations (see Box M@@ged a constituency of support, the
Commonwealth government released in December 1888 #lia’'s Oceans Policy and, in so
doing, became a world leader in the area. It h&drt the Commonwealth government just two
years after its win in the 1996 federal electiofulél its election promise to prepare and release
an oceans policy (the Australian Labor Party algzpsrted the development of an oceans policy,
with PM Paul Keating proposing it in 1995).

3.1.3 UNCLOS was a catalyst for nation states tprbthe development of oceans policy.
Since the release of Australia’s Oceans Policy, Meaiandand Portugal have begun working on
national oceans policiesp too Norway, the United Kingdom, India, Chinaa#8l, Japan, the
Philippines, Mexico and Viet NanCanada had already passed an Oceans Act in 198 wh
contained a process for the establishment of aarsceanagement strategy/policy which was
released in 2002. And Pacific nations are impla@mgrthe Pacific Island Regional Oceans
Policy that they also adopted in 2002.

3.1.4 Inthe United States, Congress directeddiradtion of a Commission on Ocean Policy
in theOceans Act 2000The Commission’®cean blueprint for the 2centuryreleased in
September 2004 made 212 recommendations for a agenal oceans policy. And in June 2005,
Oceans 21new legislation to implement the Commission’soramendations, was introduced to
the US Congress that authorised $1.3billion anguallmplement regional ocean strategic plans.

3.1.5 The momentum is building and other natioesrew catching up to and surpassing
Australia in measures to look after the oceanghaddigh the development of ecologically
sustainable oceans planning and management shotuitet 1Iseen as an international race, it is
important that Australia consider whether it netedstrengthen mechanisms that underpin its
Oceans Policy. If the answer is ‘yes’, how shohid be done?

3.1.6 This paper suggests that, among these machs\niegislation is an essential driver.
Accordingly, it proposes an Australian Oceans Astdiscussed and outlined in Chapters 4 and 7.
But before outlining these measures, it is impdrtamprovide a context for that discussion by
describing and analysing the development of AusfeaDceans Policy and the arrangements
made for its implementation.
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Box 10 Key events in the development and implemeritan of Australia’s Oceans Policy

1991 Oceans Rescue 2000 (OR2000) launched witled0fynded marine conservation program; Intergovenial
Agreement on the Environment commits Commonwealth$tates to establish National RepresentativeeBysf Marine
Protected Areas

1992 National Strategy for ESD adopted by all Is\a#lgovernment and provides ecological frameworKuture oceans
policy

1993 Marine and Coastal Community Network (MCCNpbbshed

1994 Australia’s Ratification of UNCLOS; Oceans 0ok Congress, Coast to Coast Conference

1995 Our sea, our future: State of the marine enunent report

1995 PM Keating commits Commonwealth to developroéatcoordinated policy on the management of Adlists marine
resources

1996 Bipartisan support for an ‘integrated and a@hpnsive’ Oceans Policy at federal election; dgépartmental committee
established to assist oceans policy development;

1997 PM Howard launched consultation paper on GcPaticy; MCCN asked to raise community awarenashyding use of
a questionnaire the response to which helped guatiey development; Ministerial Advisory Group orc€ans Policy
(MAGOP) established; discussion papers releasediemday Australian Oceans Forum; Marine Industey€opment Plan;
Australia’s Oceans New Horizons report and GovemirB®licy supporting statement

1998 International Year of the Oceans; MAGOP repurtMinister.

1998 May release dfustralia’s Oceans Policy — an issues papeéth more than 650 submissions received; Decemddease
of final Australia’s Oceans Policy

1999 National Oceans Office becomes executive ggeitls annual budget of around $9-10m. IMCRA reézhs

2000 Work begins on South-east Regional Marine Plapril. South-east Regional Marine Plan Steg@ommittee formed
and includes sectoral representatives

2001 state of the Environment Report released @itlasts and oceans theme report’. A snapshot reptre South-east
released

2002 South-east Regional Marine Plan AssessmempisrRaeleased

2003 Work begins on Northern Regional Marine Plith snapshot of region and other reports releaseidgithe year.
Conservation sector®ceans elevereport released.

2004 First regional marine plan released for thetiseast Marine Region in May. National Oceansd®lfbses executive
agency status in October and becomes branch dficesied Marine Division of Commonwealth DepartmefnEnvironment
and Heritage. National Oceans Ministerial Boardhailed and Sustainable Environment Committee oin€abegins
oversight of Australia’'s Oceans Policy implemermtati

2005 Work begins on South-west Regional Marine .Hfaderal budget for regional marine planning naéied but no
forward budget estimates beyond 2005-2006 finayeiat. Northern Regional Marine Plan discussiqrepareleased.
Department of Environment and Heritage review gfaeal marine planning and MPA processes. Resuliéinister for
Environment and heritage announcing in Octoberrégibnal marine planning would be supported thnoBgction 176 of the
EPBC Act with MPA development and bioregional planninggrated to further conservation outcomes but negmated
ecosystem-based management. In November the Aastgavernment released tBecuring our fisheries futupgackage,
followed up by its MPA proposals for the South-ddstine Region.

3.2 Determining the institutional arrangements for Australia’s Oceans Policy
implementation

3.2.1 The success or failure of Australia’s OceRokicy will be strongly influenced by the
institutional arrangements established for its enpéntation. During the development phase of
the policy, the Commonwealth government establithedVinisterial Advisory Group on Oceans
Policy (MAGOP), a mix of representatives of univees, environmental groups, recreational and
commercial fishing groups, planning institutespfars, tourism groups, scientists, Indigenous
groups, shipowners, and the oil and gas explorai@hmining industry to provide advice on the
nature and content of a future oceans policy.

3.2.2 MAGORP agreed on the need for the principfdsSD and multiple-use to be within the
policy, and most of its members agreed with thedrfeeecosystem-based management and
integrated oceans planning, but it was on the impl&ation phase’s institutional arrangements
where agreement could not be reached. As WesfifiD] notes:

This disagreement reflects the difference betweeranservative view, held mainly by the commercial
development industries (fisheries, oil and gas,emails) that the current regulatory arrangements and
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procedures were adequate to meet the objectivas AOP and the reformist view, of other sectors,
which believe you needed to establish an explieitgrated regional planning and management system
if an AOP was to be truly integrated and effectiVéis leads to the secondary issue — that ifatted

view is accepted then the institutional arrangerser@eded to implement an integrated planning and
management system would need to be practical aiodoeable 2

3.2.3 However, MAGOP did outline four models foe ihstitutional arrangements for the
implementation phase of Australia’s Oceans Policy,these were only to be considered if
institutional change was deemed necessary by ther@ment. One of the four models
represented no change, while the Group acknowlettgedhe other three models would require
new legislation to support them.

3.2.4 Each of the three models for change compesaéhisterial council of relevant oceans-
based ministers with regional boards to providd@dand opportunities for community
engagement. The differences were that Model ligeedvthe ministerial council with a

secretariat and working committees, in Model 2 ¢heere replaced with a national oceans
commission, and in Model 3 a coordinating countg@vernment and non-government
representatives and a secretariat filled the spatweeen the ministers and the regional body. The
national ocean commission of Model 2 would haventeestatutory body to:

... coordinate oceans policy implementation, integeatd present state of the marine environment
reporting; protect ocean world heritage values; el®p cross-sectoral policy and liaise with
Commonwealth agencies, integrate sectors includidgections power over other agencies when they
are acting contrary to ESD principles, have delegigperformance of Commonwealth environmental
assessment, foster best practise state-based ptpanid pollution control regulatory frameworks with
explicit power to make comment on development adp@r practices which threaten ecological
sustainability of ocean&®

3.2.5 On 26 May 1998ustralia’s oceans policy — an issues pap&s released for public
discussion and clearly indicated (see words unutlior this discussion paper) the approach that
the Commonwealth government would follow with retgato the institutional arrangements for
policy implementation:

The option of establishing an independent Commoithvetatutory authorityfor ocean management with
powers to override sectoral and State arrangemeitsiot be further consideredSuch an approach is
viewed as incompatible with the maintenance obffshore constitutional settlement (administrative
arrangements between the Commonwealth and Stagergoents) and of the basic sectoral management
arrangement§’

3.2.6  Although this continues to be the Commonviegdivernment’s position on the iss@yt
of the blueargues that a statutory authority is necessairy part overcome the limitations placed
on integrated oceans planning management by the OCS

3.3  A‘comprehensive and integrated’ Oceans Policy

3.3.1 Senator Robert Hill, then Environment Ministommitted the Commonwealth
government to a ‘comprehensive and integrated’ meealicy® after the Coalition win in the
1996 federal election. Although these two termsewet defined within the final policy, Wescott
(2000) believes them to mean that the policy:

85 Wescott, G (2000), ‘The development and initigdlementation of Australia’s ‘integrated and coetpensive’ Oceans Policy’ in Ocean and Coastal Manege43 pp 853-
878, p867

86 Ministerial Advisory Group on Oceans Policy (89912

87 Commonwealth of Australia (1998ystralia’s Oceans Policy An issues paper Caringing - understandintylay 1998, p31

88 Quoted in Wescott (2000), p854
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...Is inclusive of all issues and sectors in the negnvironment and is focused towards a common
purpose through its vision, objectives and goaland .. that the principles and means of implementation
of the policy are coordinated and linked to thisrenon purposé”®

3.3.2 Having defined his terms, Wescott (2000) tinaale an assessment of the policy
document and stated that it:

... is a substantial and comprehensive documentémnot attracted any criticism for overlooking or
underplaying any sectoral issue. i.e. it appearkdawe met the aim of being ‘comprehensive’ sehéy t
Government at its instigation. The second, andendiifficult, aim set by the government of it béintggrated’
is yet to be tested in practice and awaits the @mantation phase through regional marine plannitrgeffect
the Australian approach has been to postpone the whtficult matters of integration, the resolutiofconflicts
between sectoral interests and the role of theeStatl Local Government to this implementatfbn.

3.3.3 Even though Wescott (2000) believed thatakeof the policy’s implementation on
integration was yet to come, there were many pokégrences to integration as the means to
overcome the impediments of Australia’s multi-jditional and sector-based oceans planning,
management and protection framework:

If we were to continue without integrating our ogeglanning and management we could not be
confident that Australia would avoid following saich of the rest of the world in a spiral of marine
resource degradatioft.

While progress has been made, until now manageamehtlecision making have not been integrated
across the various sectoral interests. Managemeatipoceans purely on an industry-by-industry basi
will not be sustainable in the long run. Activit®sch as fishing, tourism, shipping, aquacultussgstal
development and petroleum production must be ¢nldg managed to be compatible with each other
and with the ecological health of the ocedhs.

3.3.4 As mentioned previously, the Commonwealthegoment determined that there was no
need for new legislation or institutional arrangemtseo implement Australia’s Oceans Policy.
The necessary improvements in oceans planningegiioh and management would be achieved,
according to the government, through more-effeativerdination and integration of the existing
arrangements:

Building on existing effective sectoral and juridnal mechanisms, it promotes ecologically-

sustainable development of the resources of owarecand the encouragement of internationally
competitive marine industries, while ensuring thetgction of marine biological diversity.

3.3.5 However, the coordination of existing arrangats in the policy’s implementation would
require some assistance, therefore Australia’s @cPalicy established a series of arrangentents
for implementation whicincluded the:

* National Oceans Ministerial Board of key Commoaitle ministers as the decision-
making body on regional marine plans

* National Oceans Advisory Group of industry, conmityyand government stakeholders
* regional marine plan steering committees compgisegional stakeholders

* National Oceans Office to provide secretariathtecal support and program delivery for
oceans policy initiatives.

89 Wescott, G (2000) p855

90 Wescott, G (2000), p873

91 Commonwealth of Australia (1998), p11
92 Commonwealth of Australia (1998), p11
93 Commonwealth of Australia (1998), p2
94 Commonwealth of Australia (1998), p15
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3.3.6 These institutional arrangements would, atingrto the policy:

... emphasise ministerial responsibility, consultamd stakeholder participation and well-coordirdhte
government Support.

3.3.7 As the implementation phase of Australia’®&@rts Policy began, there was much work to
be done to determine the processes to be useddional marine planning — a key aspect of the
policy — and the more-effective coordination anggnation of existing legislative and
administrative arrangements. This was provingdiff, and four years into the implementation
the Commonwealth government commissioned consalBRG International to prepare for it the
Review of the implementation of oceans poligyh the final report in October 2002 making a
number of recommendations to improve process tutigthal arrangements, the effectiveness of
the National Oceans Office and the finalisatiothef South-east Regional Marine Plan. One of
its conclusions was that:

Although a general planning approach was providadtgh Oceans Policy (i.e. the use of regional meri
plans to achieve integrated ecosystem based marmeggrhere has not been a specific planning and
implementation model with clear objectives. Thergignificant uncertainty about what the SERMR wil
look like, how it will operate, and the role of tN®O in that framework. This is causing uncertaiand
frustration for institutions and other stakeholdersd needs to be resolved and clarified as a mattérgh

priority®.

3.3.8 Inresponse to this, and during the preparadf the draft South-east Regional Marine
Plan in 2003, the Commonwealth government sougtiatdfy its approach to the implementation
of Oceans Policy by releasing a new repOdeans policy: principles and processes

Oceans Policy: Principles and Processss out the Commonwealth Government’s approaotatang
Australia’s Oceans Policy more operational. It@sms to help marine managers and users to deliver
more sustainable and efficient outcomes. The ehgé is to put in place an integrated and ecosystem
based approach to management that will allow deaisito be made on the basis of a comprehensive
understanding of the ecosystem, including thetfwdé human activities play within it.

Integrated oceans managemenan approach that recognises that planning ancag@ment need to be
integrated across sectoral agencies and sphergswdrnment to satisfy the socioeconomic and
ecological objectives of ESD. It is necessary beeaceans-based activities may overlap or interact
needing consideration of all uses and values, andraderstanding of cumulative impacts on the
ecosyster.

3.3.9 Five mechanisms - Integrated Oceans Prooessns Guidelines, Framework for
Assessing Oceans Management Performance, Regi@ralévPlanning and Cross-sectoral
Institutional Arrangements — were chosen to delthes new approach (see Box 11). The
National Oceans Office explained the purposes®fibchanisms thus:

These mechanisms together provide for an integrapgadoach that can identify strategic priorities fo
oceans management, bridge across sectoral manageesponsibilities, engage stakeholders and
improve our capacity for ecosystem-based managentietdibes not replace existing sectoral
management arrangements; rather, it is a way taraw efficiency and certainfy.

95 Commonwealth of Australia (1998), p15

96 TFG International (2002), ‘Review of the implerraion of Oceans Policy Final Report’, 25 Octobed2(1
97 National Oceans Office(2003), Oceans Policyigiples and processes 2003, p2

98 National Oceans Office(2003), p3
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Box 11 Mechanisms in th@ceans Policy: Principles and Processg&s

Thelntegrated Oceans Process designed to address complex marine issuesegii@nal or national level. The process wil
be used to add value to current management arramgemT he Integrated Oceans Process provides:

« best practice for integrated marine management

« clarity of processes for marine managers ancbtlers

« security for industry to plan for future developmhin a multiple-use context.

Oceans Guidelinestogether with sectoral guidelines, will providssstance to marine managers and users to achmee m
sustainable and efficient outcomes. The Guidehlviégprovide:

« ways to apply Oceans Policy to managing oceatnstass; and
« advice to oceans users on how to better understatch comply with government requirements.

Regional Marine Planningsets out clear regional objectives to assist ineaahg ecologically sustainable development in the
region. Regional marine planning provides:

« a description of the marine region, with compra&tiee social, economic and environmental infornmtio
« an understanding of the main challenges faciegelion; and

« targeted strategies to address priority regimsales.

Cross-sectoral Institutional Arrangementsprovide:

« high-level policy and management directions;

« coordination of marine management issues in decwre with the Integrated Oceans Process;

« coordination of marine research priorities; and

« expert multidisciplinary information.

A framework forAssessing Management Performancsill be underpinned by informatiarollected by sector and
information collectedt national and regional levels through regionatine planning. The framework will provide:

« feedback on whether management decisions areéhiwhat they set out to do;
« increased understanding of responses to managiesnen

« directions to improve management.

Source: @eans Policy: principles and proces$éational Oceans Office, 2003

Box 12 Members of the Natural Resource Management iMisterial Council

Commonwealth South Australia

Minister for Agriculture, Fisheries and Forestry Minister for Environment and Conservation
Minister for Environment and Heritage Minister for Agriculture, Food and Fisheries
New South Wales Ta.ls.mania . .

Minister for Environment Minister for Primary Industries and Water
Minister for Natural Resource Minister for Environment and Planning
Victoria Northern Territory

Minister for Environment Minister for Primary Industry and Fisheries
Minister for Agriculture Minister for Natural Resources, the Environment Bledtage
Queensland Australian Capital Territory

Minister for Natural Resources and Mines Minister for Environment

Minister for Primary Industries and Fisheries New Zealand

Western Australia Minister for the Environment

Minister for the Environment

Minister for Agriculture, Forestry and Fisheries

3.3.10 The Natural Resource Management Minist&€aaincil, which had replaced the
Australian and New Zealand Environment and Consienv&ouncil (ANZECC) in 2001, and
which includes environment and primary industry isters from the Commonwealth, state and
territory governments (see Box 12), establishegtuidl Resource Management Standing
Committee and within that a Marine and Coastal Cdtem This includes in its membership
bureaucrats from departments of environment andagri industry with the task of progressing
legislative reform.

99 National Oceans Office(2003), p5
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3.3.11 The role of the Marine and Coastal Committde provide advice and support for the
Standing Committee on ‘issues of national signif@@arelating to the conservation and
ecologically sustainable development of marine @abtal ecosystems and resources’, and on ‘an
integrated and strategic approach which is capaftdelivering outcomes®. The committee has
established working groups on matters such asreeg) oceans management, introduced marine
pests, fisheries and seal interactions, and ESD.

3.3.12 In a further response to the recommendatbtize review of Oceans Policy
implementation, the Commonwealth government sot@improve interdepartmental linkages
with the establishment of the Oceans Board of Manamt (OBOM):

In October 2002 an independent review of the impfeation of Australia’'s Oceans Policy recommended
a number of measures aimed at improving the Pdicyplementation. The recommendations included
establishing a high-level group of officials fromemcies with marine interests and responsibilitees
provide the opportunity for discussion of complegans management issues across the Australian
Government. The Government agreed to implemesg ihgorovements. The high-level group of
officials, now known as the Oceans Board of ManagetOBOM), was established in early 2663.

3.3.13 OBOM oversees Oceans Policy activities, idessadvice to government, provides a
coordination mechanism between the Marine Divigibthe Department of the Environment and
Heritage and other Commonwealth agencies, ensacesiatability, maintains a whole-of-
government focus, and approves funding for projectsistent with the development of Oceans
Policy.

3.3.14 OBOM comprises representatives from the Conmealth departments of: Environment
and Heritage (Chair); Industry, Tourism and Resesiré\griculture, Fisheries and Forestry;
Education, Science and Training; Transport and &tediServices; Finance and Administration;
Defence; Prime Minister and Cabinet; the Austrak#heries Management Authority (Treasury
was added in late 2005).

3.3.15 The Oceans Policy review also recommendedgstablishment of a group that could
provide scientific advice in relation to oceansi@ol In response the Commonwealth government
formed The Oceans Policy Science Advisory GroupSA®8) in June 2003 to report to the
National Oceans Ministerial Board:

This group provides a forum for priority settingdaimformation sharing among marine science agencies
in the Australian Government. It is expected theaill also provide recommendations for research
funding and promote better integration of marinesce across the Australian Government. This will
result in more targeted research, a coordinatectagsh effort, informal collation and interpretation
Membership of OPSAG comprises heads of Australmrement marine science agenci&s.

3.3.16 OPSAG is made up of representatives ofdgb@des that commission, use or conduct
oceans science and includes policy makers, managdrscience agencies and institutions. The
agencies represented on OPSAG are: DepartmentuafEidn, Science and Training; Land and
Water Australia; Australian Maritime Safety AuthgriFisheries Research and Development
Corporation; Australian Bureau of Agricultural aRésearch Economics; Australian Institute of
Marine Science; CSIRO; Defence Science and Techgdrganisation; Royal Australian Navy;
Bureau of Rural Sciences; National Oceans Advi&nmyup; Australian Fisheries Management
Authority; Bureau of Meteorology; Australian AntéiccDivision; National Oceans Office; the
Great Barrier Reef Marine Park Authority.

100 Natural Resource Management Ministerial Counelbsite: www.mincos.gov.au
101 National Oceans Office website: oceans.goveaaies_board_of _management
102 National Oceans Office (2003a), 2002-2003 AhReport, p16
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3.3.17 The National Oceans Ministerial Board, OPS#@ OBOM were integrated in the way
shown in Figure 7. Except for those covering tiMMC and NOAG, the arrangements, and
where decision-making has occurred, have beenlJargeagovernmental at the national level.

3.4  Australia’s Oceans Policy implementation and re  gional marine planning

3.4.1 Regional marine planning is a key elemetihénimplementation of Australia’s Oceans
Policy:
The Commonwealth’s commitment to integrated andystem-based planning and management will be
implemented through the introduction of a major iRegl Marine Planning process. The process will be
designed to improve linkages between differenbsgeind across jurisdictions. Regional Marine Plans
based on large marine ecosystems — will integratéosal commercial interests and conservation
requirements®

3.4.2 The Oceans Policy review in 2002, when cangid progress on the implementation of
the policy, acknowledged the enormity of the tamkrégional marine planners:

The scale of the proposed regional marine planfancAustralia’s offshore jurisdiction is unpreceded

in the world. Other countries have embraced thecept of regional marine planning at ecosystemescal
but have not proceeded as far as Australia, eithgrlanning or implementation. The general consens
from experts involved in marine planning and mamaget in Australia and internationally is that Awsta
leads the way. For over twenty years the GreatiBaReef Marine Park has been a model for integdat
planning and management of tropical marine areas darge scale. More recently the Great Barrier Ree
Marine Park Authority has embarked on revised zgiicheme for the whole Reef Region to improve the
protection of marine biodiversity based on a pragre protect representative areas or bioregionhisTs
the first large-scale bioregionalisation of mariaavironments in the world for management purpo3és
SeRMHASouth-east Regional Marine Plani]l be the secord*.

3.4.3 The South-east Regional Marine Plan, covexiaigrs off South Australia, Victoria,
Tasmania and New South Wales, was the first plaeuAustralia’s Oceans Policy, and is
currently the only regional marine plan to be casbgd. The regional marine plans for the other
regions shown in Figure 8 — South-west, North-wistth, North-east and Antarctica — were to
be completed by 208%, but this has now been extended to around 20fl®inew Department
of Environment and Heritage approach to regionaimagplanning announced in October 2005.

3.4.4 The South-east Regional Marine Plan wassetta May 2004 for a cost of $16-
17million'®® (Oceans Policy implementation has to date costrat&50million) and after the
release oDceans policy: principles and processdhe two documents should be viewed as
companions when determining the nature of the Comwealth government’s approach to the
regional marine planning process at that time. Steth-east Plan is a compendium of actions,
some of which were already in place at the timthefplan’s release, with time-frames for
completion. Integration is dealt with through thstitutional arrangements and processes
described irDceans policy: principles and processesjch is discussed in Section 3.3 of this

paper.

103 Commonwealth of Australia (1998), p11

104 TFG International (2002), p1

105 Troy, S (2004)

106 Commonwealth of Australia (2004), Official Contte Hansard, Senate, Environment, Communicatiafes,rhation Technology And The Arts Legislation Cortterg,
Estimates (Budget Estimates), Thursday, 27 May 2Ga#berra, p100
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107 Troy, S (2004) Science and Australian oceans m@magt steps towards an integrated approach, anpa¢ise to the Australia Marine Sciences Nationahférence in
Hobart, 6-9 July 2004. The agencies are: Natiort&la®s Advisory Group (NOAG), National Oceans Menistl Board (NOMB), Oceans Board of Management (OBOM),
Oceans Policy Scientific Advisory Group (OPSAG)p@ement of Environment and Heritage (DEH), BureiMleteorology (BOM), Australian Antarctic DivisiofAAD),
Great Barrier Reef Marine Park Authority (GBRMPA), Aasian Maritime Safety Authority (AMSA), Departmeat Agriculture, Fisheries and Forestry (DAFF), Baweof
Rural Sciences (BRS), Australian Fisheries Managewetitority (AFMA), Fisheries Research and Developn@atporation (FRDC), Geoscience Australia (GA),
Department of Education, Science and Training (DE8Tstralian Institute of Marine Science (AIMS), @monwealth Scientific and Industrial Research Orggtion
(CSIRO Marine), Defence Science and Technology Gsgéion (DSTO), Royal Australian Navy (RAN), AHS, DOM

108 Troy, S (2004) There were, however, no commhetiates mentioned in the October 2005 planningamcement by the Minister for Environment and Heyét which
committed the Commonwealth to regional marine plagpirocesses grounded in Section 176 of the EPB@Aerring bioregional plans (see Chapter 6 of thjgepdor a

discussion of this section and others in the EPBCréletvant to marine planning).
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3.5 Australia’'s Oceans Policy implementation: the i mpetus for legislative
change

3.5.1 Has Australia’s Oceans Policy lived up toghemise made by Senator Robert Hill when
he said that it would be ‘comprehensive and integi@ Are the administrative and institutional
arrangements sufficient to achieve the policy’ssgstem-based vision for oceans planning,
protection and management? How effective is theoral marine planning process?

3.5.2 As revealed by thdarine legislative reviewthe existing legislative and administrative
arrangements do little to support and largely hirtde implementation of ecosystem-based
management and multiple-user management. To fogieg-effective coordination and
integration in oceans planning and managementpodve communications between
Commonwealth ministers and departments and natins@utions and agencies, and to assist the
implementation of Australia’s Oceans Policy, thex@monwealth government established several
new arrangements which included the National Oc&éinisterial Board, the Oceans Board of
Management and the Oceans Policy Scientific Adyi§&moup (you can see their relationship in
Figure 7). These Commonwealth intra-governmentahgements’dwere established but their
deliberations and decisions are not freely avaslalod it is therefore difficult to determine their
contribution to the integration of oceans planrmgl management.

3.5.3 Without intergovernmental arrangements ic@la effectively involve the states and
territories, their contribution has and will conteto be limited in the implementation of
Australia’s Oceans Policy. State involvement scdssions about oceans planning and
management does occur in the Natural Resource Mamag Ministerial Council’s Natural
Resource Management Standing Committee, and thmé/and Coastal Committee reporting to
the Standing Committee has at times establishelimgpgroups on specific oceans issues.
However, reports on their discussions and decisigtisn them are also not publicly available,
again making it difficult to determine their effagness in progressing integrated oceans planning
and management.

3.5.4 The effectiveness of the largely intragovezntal institutional arrangements put in place
for the implementation of Oceans Policy has beendint into question by the disbandment of the
National Oceans Ministerial Board in late 2004 #rmelremoval of executive status from National
Oceans Office, which had been isolated in Hobagtyainom the department and agencies whose
Ministers sat on the board. The office has nownls®sorbed as a branch in a restructured
Marine Division of the Department of Environmentidferitage’'°

3.5.5 With the disbanding of the National Oceansierial Board the implementation of
Oceans Policy is now the concern of the Sustainabléronment Committee of the federal
Cabinet, which comprises the Prime Minister, thaistérs who were members of NOMB, and
the Minister for Fisheries, thus increasing théustaf the implementation process.

109 Significant modifications were made to thesendp2005 — see 3.5.4

110 The changes to the National Oceans Office deseribed in an answer to a question on notice 8emator Wong, who asked: What is the impact ofthition of the
NOO on the staff numbers, budget and output onrecpelicy? Answer: The National Oceans Office(N®@}) not abolished. The NOO was absorbed into tgaBment of
the Environment and Heritage with effect from 2&dber 2004. The staff, appropriation revenue and assets wenaelty transferred to the Department of the Envinent

and Heritage under the relevant provisions of thiglie Service Act (1999) and the Financial Managet@nd Accountability Act (1997)There was no impact on the level of
staffing, budget or work on implementing Oceansdyas a result of the machinery of government geanThis work is now undertaken within the Marine Digis. Quoted
from: Senate Environment, Communications, Informafiechnology and The Arts Legislation Committeeswars to questions on notice, Environment And ldgeif Budget
Estimates 2005-2006, May 2005, Answer No. 78
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3.5.6 Associated with these changes, the Departofdftvironment and Heritage recently
reviewed its commitments to regional marine plagrand MPAs and the ongoing role and scope
of the National Oceans Office Branch. As a restithis review, the Commonwealth Minister for
Environment and Heritage, Senator lan Campbellpanced on 13 October 2005 that:

...the Government would bring its program of Regidviafine Planning under thEnvironment
Protection and Biodiversity Conservation Act 198% EPBC Act)...The EPBC Act is one of the most
comprehensive pieces of environment protectioslkgpn anywhere in the world. This initiative il
give new impetus to the implementation of Austsalzceans Policy. Under the new approach, regional
marine plans will be established under section df7the EPBC Act, acting as a key document to guide
the Minister, sectoral managers and industry alibatkey conservation issues and priorities in each
marine region-*

3.5.7 The Minister went on to say that:

These plans will become key reference documenisdostry and give forward notice of EPBC Act
matters that businesses may face in seeking apfiavtheir activities in a marine region. The new
process will streamline regional marine planninglgrovide the additional guidance and consistency
that has been sought by industry and other usetiseoarine environment. The plans will draw on
Australia’s growing marine science and socio-ecaranfiormation base to provide a detailed pictufe o
each marine region. It will describe each regidtey habitats, plants and animals; natural processe
human uses and benefits; and threats to the lomg-&eological sustainability of the region. Thau
will give details about the various conservatiofated statutory obligations under the EPBC Act thia
operational in any region, such as those relatingdcovery planning for threatened species. These
bioregional plans will also provide the platfornr fteveloping the National Representative System of

Marine Protected Areas in Commonwealth waters adofinstralia®'?

3.5.8 The changes outlined by the Minister imphg@ognition that, to date, the implementation
of regional marine planning — and the South-eagfidtal Marine Plan — has failed to establish
integrated, intersectoral and ecosystem-based ipgnhe Department will now pursue regional
marine planning for those matters within its owmyew and responsibilitiés® using in

particular provisions of thEPBC Act rather than those matters in the purview of osleetors

such as fisheries and oil and gas.

3.5.9 Other changes associated with this new approased on thEPBC Actare that the
Oceans Board of Management was expanded to in@iedesury, Finance, Prime Ministers
Department and Defence, and a regional profildt gtan and final plan will require approval
from the ministers after agreement from the OBOMe use of th&PBC Actto drive the
implementation of Australia’s Oceans Policy will thecussed in Chapter 6.

3.5.10 Prior to Minister Campbell’'s announcemem, Commonwealth had maintained a
funding commitment for the 2005-2006 budget atailar level to that which it funded the
National Oceans Offi¢é’, although there are no forward budget estimatgerze2005-2006:

Australia's marine industries generate more thafl B#lion annually. The development of regional marplans
helps improve our understanding of the biodiversftthe marine environment and the economic pateoti
Australia's oceans. Marine planning has alreadydmgreat contributions to science and vastly inseshour
knowledge of the marine environment. In 200546 Government will continue to provide annual fugddf $9.4
million for the implementation of regional marinkpning, while reviewing this programme to deterenfnture
funding. This will enable DEH to progress the regibmarine plan for Northern Australia, includiniye Torres

111 Campbell, | (2005), Media release 13 Octobeb280nister for Environment and Heritage

112 Campbell, |, (2005a), ‘Questions and answersy Aigproach to Australian Government marine plarinpy Minister for Environment and Heritage, Detpaent of
Environment and Heritage

113 Matters of National Environmental significarf¢dorld Heritage properties, Ramsar wetlands, naliptiareatened species and ecological communitigégratory species,
Commonwealth marine environment and Commonwealth-geahfisheries, nuclear actions and national hezifdgces), MPA development and management, subtaina
fisheries assessment, state of the environmenttiego

114 The annual funding for the National Oceans Offiskich became an executive agency in December 188€,2001-2002 $9.066m; 2002-2003 $9.066m; 20@&+-20
$9.093m; 2004-2005 $9.342m. In 2000-2001 the offies allocated funding from the Department’s Ma@reup which had a total allocation of $21m in tfiratncial year.
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Strait, initiate the gathering of marine sciencéoimation in South-Western Australia, and to caméin
implementation of the South-East Regional MarirenPf'®

3.5.11 Influencing the Minister’'s change of direatiwas the fact that although regional marine
planning was to be at the heart of the implemesnadf Australia’s Oceans Policy, in seven years
since the release of the policy there had beerojusiplan completed, the South-east in 2004, and
progress on the northern and south-west plans m@s@ntinues to be slow. On the preparation
of the South-east Regional Marine Plan the 200vewf Oceans Policy concluded that:

Although a general planning approach was providadtgh Oceans Policy (i.e. the use of regional meri
plans to achieve integrated ecosystem based marmegrhere has not been a specific planning and
implementation model with clear objectives. Thergignificant uncertainty about what the SERMR wil
look like, how it will operate, and the role of tN®O in that framework. This is causing uncertaiand
frustration for institutions and other stakeholdersd needs to be resolved and clarified as a mattérgh

priority.

3.5.12 With the release of the repOteans Policy: principles and processte
Commonwealth government sought to provide thatfiation. Even so, when the final South-
east Regional Marine Plan was published four yaties its preparation began, the public
response to its release was mixed:

Environmental groups have criticised the plan, sgyit doesn't go far enough to protect the unique
marine environment off south-eastern Australia, ftalting and resource industry representativesisay
strikes an appropriate balance ...

Australian Seafood Industry Council convener GEaffer said the marine plan was a responsible
approach to managing the ocean. Australian Petnoid’roduction and Exploration Association
executive director Barry Jones said the processéiged in the marine plan balanced business and
environmental interests ...

Australian Conservation Foundation campaigns dioedohn Connor said the plan was, at best, a plan
for a plan. ‘There are no clear environmental acetability outcomes or even a zoning plan’, Mr
Connor said'*

3.5.13 The conservation sector was also critic@adans Policy: principles and processes,
believing that it was

... a very disappointing discussion of the futurerégrional marine planning and oceans management. |
is frequently referred to in the Draft SERNBbuth-east Regional Marine Plaanid appears designed to
fill the gaps in the Draft SERMP or to provide amet planning process outside the scope of regional
marine planning. It is the view of the conservatsector that this document downgrades or sidelihes
importance of regional marine planning and creaaesnconclusive and vague process as an overlay or

add-on to regional marine plannitly’

3.5.14 These comments reflect what Wescott (20€f@)ned to as the differences between
‘conservative’ and ‘reformist’ ideals within the Msterial Advisory Group on Oceans Policy
(MAGOP). As Reichelt and Wescott (2005) noted, ohthe key tensions in the regional marine
planning process is based on the differing expectsiof the plan. The fear of Wescott (2000)
about the scope of the process in regional malaresphas been borne out:

The RMPgregional marine plangjould simply take the general statements in trsralian Oceans
Policy to the next jurisdictional level (from natial to regional) without actually having a greaflirence
over management of human use of the marine envaohnThis might be useful in a strategic sense but

115 Environment Budget Overview 2005-06, Departnoéiinvironment and Heritage website: www.deh.gov.au
116 AAP NewsWire, ‘Ocean plan garners mixed response’, Fridayy 2004
117 Australian Conservation Foundation, Australiaarikle Conservation Society, Victorian National Pakksociation, Whale and Dolphin Conservation Sgoj2004),

Conservation sector submission on the Draft Soushfegional Marine Plan, January 2004, p7
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would beg the question of when the tough issusssofirce allocation, conflict between resource sser
and actual cross-sectoral integration will occldf.

3.5.15 Resource allocation was not carried outhfer2004 South-east Regional Marine Plan.
According to Wescott (2000), the absence of canfésolution, which in part stems from
discussions about resource allocation, will prevird integration of oceans planning and
management:

If the Australian Oceans Policy is to be truly gptated, then resource allocation decision will neede
made and these will undoubtedly lead conflict —deethe need to instigate a method of conflict
resolution prior to the first intersectoral disput&

3.5.16 The 2002 review of Oceans Policy believed the policy itself provided little guidance
for regional marine planning:

The Oceans Policy document was very comprehensd/eas earned much praise. However it is seen by
some to have limitations. First, it has the chaeaistics of being a document that was ‘all thingsll
people’. That is, it included specific statemehts resonated with specific interest groups withou
specifying how any clashes between interests warilésolved.

More importantly, it did not represent an agreedition with the States and Territories and hasmegn
subsequently endorsed by them. In addition, vithiteok a non-legislative and co-operative approach
which has been described as being “judicious anldipally realistic2, it did not provide guidancabout
how tensions would be resolved between the folpaims:

* an integrated management approach;
* the maintenance of existing sectoral and jurisdial management arrangements; and
« effective implementatioff.

3.5.17 According to Reichelt and Wescott (2005g¢hssues with the South-east Regional
Marine Plan process resulted in the slowing opreparation:

The first issue is the low level of participatidrtee state (i.e. regional) governments to the ISe@aist
Regional Marine Plan (SERMP) prior to its commenermm.. As a result, integrated planning and
management has not occurred as there is a legakhdiecological, boundary at the border between th
state government and Commonwealth waters whidirég thautical miles offshore ... Secondly, there is
the issue detailing the scope and depth of the R&Bre commencing the preparation of the RMP ...
For example, would resource allocation be includetite stakeholders have had highly varying
expectations on the outcomes of the plan ... Thitéye is a need to address potential resources use
conflict issues during the RMP process ... The OcPatisy talks about maintaining a balance between
conservation and sustainable development. Th&darhighlighted very early in the process that the
implementation phase required a clear method dflvérsg conflict between interest groups (Alder and
Ward, 1999)+2*

3.5.18 According to Australia’s Oceans Policy, ctenpentary management regimes will need
to be established in both State and Commonwealtérs/an order to implement ecosystems-
based marine planning.

Implementing an Australian Oceans policy will néetter coordination between the national, State and
Territory Governments in integrating planning andmagement to ensure that jurisdictional boundaries
do not hinder effective management. The Governwilrgeek the early and full endorsement of
Australia’s Oceans Policy by the States and Tefigg'*

118 Wescott, G (2000) p874

119 Wescott, G (2000), p874

120 TFG International (2002), p8

121 Reichelt, R and Wescott G, (2005), p73
122 Commonwealth of Australia (1998), p3

Out of the blue: a discussion paper on an act fostfalia’s oceans March 2006 54



State and Territory Governments will be invite@gtmlorse Australia’s Oceans Policy as an agreed
national approach, and will play an important pamtensuring its effective implementatin.

3.5.19 But the states determined not to sign dkudralia’s Oceans Policy and have also failed
to engage in regional marine planning processesscétt (2000) indicated that if the states did
not become involved in the South-east Regional MaRIan it:

... will rob the policy of being truly integrated ass all sea areas and linked to the impact of laselon
the marine environmeHt.

3.5.20 The 2002 review of Oceans Policy formedralar view:

State/Commonwealth co-operation is essential foeféactive oceans policy - anything less than #onat
approach will significantly limit long term effeeéiness. Indeed, this is widely acknowledged amylthe
biggest impediment to achieving the broad objestafeOceans Polic.

3.5.21 Wescott (2000) also referred to the impedisiand issues that would influence the
successful implementation of Australia’s Oceansdyol

There are also some impediments to Australian dpweént and implementation of an oceans policy
including the risk of domination by one, or a feactoral groups in the development of a policy tued
risk of interagency rivalries and territoriality eainating the development of a policy to the exolusif
the crucial issues and other stakeholde'fs.

Whether the initiative stays with the existing pdulesectoral interests (industry, government
departments, central government bureaucrats) whietlto@nstituency for integrated non-sectoral
implementation of a comprehensive policy continaetevelop and is sufficiently influential to offpee-
existing power elites and to establish new integpanstitutional arrangement¥®’

3.5.22 The implementation of Australia’s Oceansdyatould well force changes to the sector-
based legislative framework for oceans planningraadagement, as noted by Rothwell and
Kaye (2001):

... a closer review of the fine detail of Australi@seans Policy reveals that implementation of thiep

does raise a number of important legal issues whigtld, if fully developed, result in adjustmertsie
legal regime. In summary, the legal implicationsnaplementation of the Oceans Policy include:

» 48 clearly defined commitments to adjust the exgdegal regime
» 36 commitments which have the potential to resuidjustment of the existing legal regime
» 29 which directly refer to Australia’s implementiafjinternational marine obligations.

The position, therefore, is that a thorough implatagon of the Oceans Policy will result in a nded
some adjustment of the legal regitfie.

3.5.23 Change to current legislative and admirtisaarrangements could also be forced by the
responses to the current environmental issuesinthans — global warming, habitat destruction,
species loss, overfishing, pollution and pestsn thase be dealt with by maintaining or adjusting
the existing policy, statutory and regulatory framek, or is there need for a new approach?
Martijn Wilder, when a member of the National Oceawlvisory Group (NOAG), noted in a
presentation to the Australian Oceans Forum in 2000

Consistency will be required not only within a nm&riarea itself, but also between adjoining future
RMP(Regional Marine Plan) areas particularly whemss-marine ecosystem issues arise. The

123 Commonwealth of Australia (1998), p2

124 Wescott, G (2000) pp873-4

125 TFG International (2002), p8

126 Wescott, G (2000), p861

127 Wescott, G (2000), p868

128 Rothwell, D and Kaye, S, (2001), ‘Australiagdieframework for integrated oceans and coastabgmment’ inintegrated oceans management: issues in implengentin
Australia’s Oceans PolicyMarcus Haward (editor), Cooperative Research Cémtréntarctica and the Southern Ocean, Research R2fdviay 2001 Hobart, Australia, p25
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situation is not dissimilar from that between Aab&’'s EEZ and the High Seas. Issues such as
migratory fish stocks and cross jurisdiction paliut flows cannot be managed in the absence of a
consistent legal regime. This also means coordigagxisting state legislation for the control cdrime
pollution that originates on land...Ultimately howeué&existing regimes are simply unable to provide
the framework for the introduction of the RMP’sniithere will be no option but to consider greater
legislative reform. The alternatives to legislaticuch as codes of conduct and new administrative
arrangements, are unlikely to be enforceable add&ave the long term viability of strong and effee
RMP’s uncertain.'?

3.5.24 The release of Australi€ate of the environment 2Q@nd its ‘Coasts and oceans
theme report’ in March of that year, also outlinlked need for a national approach:

... One of the key responses for sustainable managehéuistralia’'s oceans under the (Oceans) Policy
is the development of regional marine plans th#itadidress marine conservation and management
issues on the bases of ecosystem rather thanigtimual boundaries ... In particular, there is a ket
develop and implement systems that are effectivedgrating (as opposed to coordinating) across

sectors to meet agreed environmental objectivedafide strategies and targets for sectors to

implement 1%

3.5.25 Out of the bluargues that for Australia’s Oceans Policy to bezeasfully implemented,
and to ensure effective intragovernmental and gategrnmental arrangements and the integration
of oceans planning and management, there is tliefoeéhe legislative support that would be
provided by the Australian Oceans Act outlined ma@ter 7.

3.6 Australia’s Oceans Policy implementation: the a  bsence of effective
intergovernmental arrangements

3.6.1 With the lack of sign-on by the states amdtteies to Australia’s Oceans Policy, the
Commonwealth’s institutional arrangements for iplementation were largely
intragovernmental at the national level — Natidbakans Ministerial Board (NOMB) and the
Oceans Board of Management (OBOM), with the Nati@weans Office reporting to the

NOMB, although the Natural Resource Managementd¢enial Council established a Marine and
Coastal Committee comprised of state and Commonkwvbateaucrats.

3.6.2 Wescott (2000) acknowledges the crucial ingpme of Commonwealth and state
cooperation if the effective jurisdictional integom of oceans planning and management is to
occur.

Finally, the historical friction between the var®ievels of government (National, State and loical)
Australia, particularly in environmental mattersasvgoing to be difficult. Australia, a federateation,
needs a national, as distinct from a Commonwe#&éuéral) policy to meet the aim of being
‘comprehensive and integrated’. In Australia thisans the State Governments, with control of land
management and sea management out to three namtilesd, are critical participants in the developrhen
and implementation of an Australian Oceans Pdiity.

3.6.3 Herr and Haward (2001) also comment on tfheence of federalism on the successful
implementation of Australia’s Oceans Policy:

In establishing a commitment to integration ‘acrssstors and jurisdictions’ the Oceans Policy atms
overcome problems and limitations, particularlyseomposed by federalism, that could constrain
appropriate, sustainable and rational use of Augra marine resources. Whether it can do thid wil

129 Wilder, M in, National Oceans Advisory Groupystralian Oceans Forum, National Oceans Advisogu@papers, 2000, p34
130 CSIRO (2001), p86
131 Wescott (2000), pp861-2
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depend, in substantial part, on whether this poiitiative can be fitted into the federal systenaiway
that is widely supported by the Stat¥s.

3.6.4 Herr and Haward (2001) also believe thavHgieness of the policy’s implementation
strategies and the negative influence of the O@shgements could undermine that policy
implementation:

In outlining implementation arrangements, howetee, Policy was rather more vague on the precise
mechanisms that would link the Commonwealth’s gedmdgjectives to the States and their
responsibilities. This implementation ambiguityyrpeove a substantial impediment as the Regional
Marine Plans will be binding on all Commonwealtreagies. In Australia’s Oceans Policy the central
emphasis is on intra-governmental, rather thanitibergovernmental, coordination in the
implementation of the policy ...

... Ironically, the ‘success’ of the OCS in estabhtighsectorally-based intergovernmental arrangements
that, in most cases, recognise state interestsespbnsibilities may constrain the implementatién o
regional marine plans outside Commonwealth watdiisus, while intergovernmental relations offshore
remain a critical element in the planning procasg, mechanisms for achieving this involvement are
highly speculativé®

3.6.5 Rothwell and Kaye (2001) extended this themeonsider the legal imperatives of
effective oceans policy implementation and conatutthet:

If one of the goals of the RMRegional marine planprocess is to develop complementary management
regimes for both Commonwealth and State manageohémese areas, it seems inevitable that there will
be a need to assess the adequacy of the legaleeggohif necessary make adjustment to achieve the

desired outcome®®*

However, the Oceans Policy challenges Australiaregoments to take offshore management to a new
and sophisticated level which will surely test pladitical commitment to cooperative federalism.
Integrated marine management which respects the foediodiversity conservation within complex
ecosystems that extend from tropical to sub-patairenments however demands a totally integrated
response from governments at all levels. While nafithe challenge then will remain at the policydan
management level, there is also the need to erBar¢he legal regimes are complete and effecfive.

3.6.6 Bringing the states and the Commonwealththegevill not be easy, as Wells (2004)
notes:

However, the history of Commonwealth/State relatigps on the environment has had two defining
characteristics ever since the Commonwealth’s pswegan to be interpreted more widely. Firstlg th
States have fiercely guarded their rights in thisea which has traditionally been seen as a mdtiethe

States to regulate. Secondly, the Commonwealtddra®nstrated a considerable reluctance to leggslat

unilaterally **°

3.6.7 But there are instances where they have tome agreement, including on the oceanic
environment. To ensure that Australia could miseinternational obligations under the
International Convention for the Prevention of Rdibn from Ship4d973 (MARPOL), there was
recognition of the need for a national approaghant facilities and shipping activities in state
coastal and internal waters. Each state had itssawof rules and standards and at the time was
reluctant to voluntarily align with Australia’s ertnational obligations.

132 Herr, R and Haward, M (2001), ‘Australia’s Oce&mwlicy: policy and process’ Integrated oceans management: issues in implengeAtistralia’s Oceans Policy
Marcus Haward (editor), Cooperative Research CentrArftarctica and the Southern Ocean, Research RB@dtay 2001 Hobart, Australia, p2

133 Herr, R and Haward, M (2001), p8

134 Rothwell, D and Kaye, S, (2001), p 26

135 Rothwell, D and Kaye, S, (2001), p29

136 Wells, K, (2004), p2
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3.6.8 To deal with this situation the Commonwealtiscribed change that did not usurp a
state’s right to legislate in its own territory,tlhaquired it to develop consistent legislatiorttha
allowed proper implementation of international pxiton standards. The states did not have to
change, but until such time as they did, Commonthdagislation and the associated standards
would apply in addition to state legislation (tHéeet of the Commonwealth legislation would be
‘rolled back’ once the states and territories caegf)l This enabled the development of national
strategies and avoided disputes over implementatioefusal by states to accept international
standards where it did not suit them politically.

3.6.9 Broader agreements on the environment haeebalen made between the
Commonwealth, states and territories. At a Spétiamiers' Conference held in October 1990,
the Prime Minister, premiers and chief ministersead to develop an Intergovernmental
Agreement on the Environment (IGAE), and this cambe effect on 1 May 1992, largely through
the insistence of the states. The IGAE committed@ommonwealth, states and territories to
providing a mechanism by which to facilitate:

* a cooperative national approach to the environment
* a better definition of the roles of the respectiegernments

 areduction in the number of disputes between tirarG@onwealth and the States and Territories on
environment issues

 greater certainty of Government and business datisiaking and
« better environment protectidi’

3.6.10 Under the IGAE the parties agreed that:

Each State will continue to have responsibilitytfoe development and implementation of policy in
relation to environmental matters which have nagigant effects on matters which are the
responsibility of the Commonwealth or any otheteta

Each State has responsibility for the policy, ledise and administrative framework within whichitig
and non living resources are managed within theeSta

3.6.11 It is difficult to measure how effective tli&AE has been in achieving the five key
objectives listed above due to its lack of cleaigmjifiable or measurable targets. The use of the
terms such as ‘better’, ‘greater’ and ‘reductioivegno indication of how much better, greater or
less these matters need to be to achieve sucdess.like the OCS 12 years before, it further
etched the boundaries between each of the stadetemitories and the Commonwealth. The
most tangible outcome of the IGAE was the estabvett of the National Environment Protection
Council (NEPC) and the development of the Natidatlironment Protection Measures (NEPM)
associated with it. This required complementagyslation in each of the states and territories.

3.6.12 The 1992 IGAE came a year after the Commalitvéad announced its ten-year marine
conservation program, Oceans Rescue 2000, whitddied a commitment to establish the
National Representative System of Marine Protedieds (NRSMPA). Five years later the
Commonwealth, states and territories entered ihtHeads of Agreement on Commonwealth-
State Roles and Responsibilities for the Environmémrelation to the oceans, the 1997 Heads of
Agreement expressly provided that:

Commonwealth responsibility involves meeting olbiliges in international agreements and in
Commonwealth legislation in relation to waters adgsthose waters under state control pursuant éo th
Offshore Constitutional settlement, except whemadb Commonwealth/State management arrangements
are in place (eg. specific fisheries) or where waEre under Commonwealth direct management (eg. th

137 Intergovernmental Agreement on the Environm@82, found at deh.gov.au/esd/national/igae/

138 Intergovernmental Agreement on the Environmese
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Great Barrier Reef Marine Park). The Commonwealh responsibility for control of sea dumping in
Australian waters?>®

3.6.13 The Commonwealth, states and territorieg lkbaoperated on the establishment of the
National Environment Protection measures, the MatigVater Initiative and the Natural Heritage
Trust. But on the development and implementatioAustralia’s Oceans Policy, the
Commonwealth has been unable to effectively engtage and territory governments. New
South Wales, Victoria, Tasmania and South Austiditianot engage in the process for the South-
east Regional Marine Plan, Queensland and the &lorfrerritory showed more interest in the
Northern Regional Marine Plan but withdrew, andt8dustralia and Western Australia are still
considering their involvement in the South-west iBegl Marine Plan. Negotiations are
continuing between the Commonwealth and the statdgerritories in the south-west and north,
and memorandums of understanding are being pueditéd time of writing.

3.6.14 Two key factors that have to date determiaad which will continue to determine, state
involvement in regional marine planning and intégdeoceans management are funding and
influence. In the case of regional marine plangingcesses there have been insufficient
incentives for state engagement, and the procéssesbeen overseen by the National Oceans
Ministerial Board comprising five Commonwealth Mitérs — Environment, Transport, Science,
Industry and Agriculture, Forestry and Fisheriesd(aow the Sustainable Environment
Committee of federal Cabinet). The states havenaale to play in these decision-making
processes and have been reluctant to engage behaysee themselves giving away authority
and getting nothing in return.

139 Intergovernmental Agreement on the Environm&se
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Chapter 4 An Australian Oceans Act, Agreement and F und:
Australia’s next important steps towards the protec tion and
sustainable use of our oceans?

Chapter 4 argues the case for an Australian Océsats It also proposes an Intergovernmental
Agreement on Australia’s Oceans to overcome theddeffective intergovernmental arrangements,
and an Australian Oceans Fund to resource the implatation of the Act and the Agreement.

4.1 An Intergovernmental Agreement on Australia’s O  ceans to underpin the
implementation of Australia’s Oceans Policy

4.1.1 Out of the bluéhas already discussed the current sector-basechaltijurisdictional
planning and management arrangements and theanudeesponsibilities of the states, territories
and the Commonwealth (see Chapters 1-3). To owezchis disintegration of management,
mechanisms must be found to engage the state® dndige the three-nautical mile barrier to
integrated regional marine planning.

4.1.2 One mechanism would be a review and subseguendment to the OCS to provide for
the integration of oceans planning and managenaeoss jurisdictions. The most certain way of
amending the OCS Acts would be for the states emddries to request the Commonwealth to
amend the legislation. The Commonwealth could #reend the legislation with clear authority
under section 51 (xxxviii) of th€onstitution Such a combined request from the states would
seem unlikely, and an alternative would be forGmenmonwealth to unilaterally pass legislation
covering Commonwealth and state waters. A cooperapproach would, however, provide
more certainty, and one such approach would bstabksh new arrangements under an
Intergovernmental Agreement on Australia’s OcedB&AO).

4.1.3 This discussion paper proposes that eadfeddtates and territories agree, through the
Council of Australian Governments, to the provisia the IGAAO, and to pass an Australian
Oceans Authority Act (ecAustralian Oceans Authority (New South Wales) #ett would create
strong and consistent legislative protection, piag@and management provisions across state and
Commonwealth waters, thus driving integrated mamesge of the oceans and creating a
permeable three-nautical-mile barrier. The IGAAGWd not undermine the states’ and territory
titles to their coastal waters, and the Austra@eans Act would recognise that such title is
vested in each State and Territory pursuant t&tiestal Waters (State Title) Act 1980d the
Coastal Waters (Northern Territory Title) Act 1980

4.1.4 The 2002 review of Australia’s Oceans Poiimglementation also acknowledged the
need for a cooperative approach between jurisaisteamd recommended a formal agreement:

The maritime environment is affected by land basedell as coastal and offshore activity. The
jurisdictional allocation of responsibilities undére Constitution and the Offshore Constitutional
Settlement do not readily facilitate effective ngeraent of the maritime environment. Indeed, thaikem
effective implementation of an Australian Ocearlicpwery complex and difficdft.

A multi-faceted approach to developing further egggaent with jurisdictions should be pursued. This
should involve a more formal expression of agreerabout integrated oceans management between
jurisdictions should be pursued without the congilans of establishing detailed legal and instiutl
arrangements up front. This could require the &aTerritories and the Commonwealth signifyindimn
principle' objective of developing a more integchgproach to oceans management, and having a
clear, common understanding of what this m&dns

140 TFG International (2002), p20
141 TFG International (2002), p8
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Box 13 Options considered by the Review of OceanslRy "

Model 1 (Australian Oceans Policy)

¢ formal Commonwealth/State and Territory agreemardroAustralian Oceans policy), including legal and
institutional arrangements

¢ aspecial Ministerial Council with working commigeand external reference groups and an indepeseenatariat
e an Australian Oceans Authority to implement agraedngements
Model 2 (Integrated Oceans Management)

¢« Commonwealth/State and Territory agreement on wgrkb-operatively towards integrated oceans managem
(and a clear definition of what this means)

¢ oversight by an existing Ministerial Council, witlorking groups and external reference groups
¢ implementation through existing institutions orailigh modified arrangements if specific agreememseached
¢ development of stronger integration mechanisms tiwer as agreements are reached
Model 3 (Current Approach)
« officer level engagement through bilateral arrangets and working groups on integrated oceans marege
¢ implementation through existing institutions

* development of stronger integration mechanisms tiwer as agreements are reached

4.1.5 Inrelation to a Commonwealth-state-territagyeement, the review believed that:

Ideally this agreement should occur at the CouotAustralian Governments. This would provide an
overall context for appropriate intergovernmentaj@nisations to development options for improving
integration and co-ordination. It would providecantext for cross-jurisdictional interaction withiotine
need to commit to specific legal and institutioaabngements at this time. However, it would not
preclude these from being established later if milyiagreed™®.

4.1.6 The 2002 review did not rule out ‘specifigdéand institutional arrangements’ but
believed that an option including these would bearemmplex and delay agreement being
reached. It favoured the second of the three nptisee Box 13) it considered and referred to it
as Integrated Oceans Management:

Model 1 would require significant commitment framigdictions. It runs the risk of switching the disoof
effort to inherently difficult legal and institutial considerations at a time when an understandinghat
integrated oceans management requires is still gmgrand the political imperatives for such aniative
are lacking. Model 3 is essentially the status.qbdodel 2 represents a more formal expression of
agreement about integrated oceans management bejugsdictions but without the complications of
establishing detailed legal and institutional argements up frott".

4.1.7 The proposals @ut of the bluean Australian Oceans Act, an Australian Oceans
Authority, an Intergovernmental Agreement on Ausiise Oceans, and the involvement of the
Natural Resources Management Ministerial Courgitansistent with Model 1 of the 2002

review. Such an approach will require ‘significantmmitment’ from all jurisdictions. If

achieved, that commitment would be one its strengtctause it will elevate the future of oceans
planning, protection and management to the sthatss needed to deal with the issues associated
with environmental impacts and sector-based andi-jouisdictional management.

4.2 An Australian Oceans Act

4.2.1 The management of human interactions wittadhyo and largely unknown ocean
systems is complex. There are no guarantees ayptration of natural ocean processes, but we
can provide certainty in the management and reigulaff oceans-based activities. To do this,
while also ensuring that ocean uses do not comg®uore another or the oceanic environment,

142 TFG International (2002, p9
143 TFG International (2002), p9
144 TFG International (2002), p9
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requires clear, streamlined and integrated ecasybesed management arrangements anchored
in appropriate legislation and supplied with thetkeevailable environmental, economic, cultural
and social information.

4.2.2 However, as already discussed in this paperent administrative and legal
arrangements for oceans-based industries are streegior-based, tailored to meet the needs of
particular industries, are not integrated acrosotteans, and have few if any references or
provisions relating to other impacts, cumulativieets or biophysical constraints. Ecologically
sustainable development is reflected to some degre&ch sector's management, but progress
towards sustainability is undermined by the disggaaad isolated nature of that management,
making it impossible to determine collective cuntiviaimpacts or to quantify the relationship of
collective operations to the carrying capacityhef Australia’s oceans.

4.2.3 To fulfil its international pledges and cortiments in the areas of oceans protection and
management — and to effectively implement its Osdalicy — Australia must consider

providing strong legislative direction and suppugtinstitutional and legislative reforn©ut of

the bluesuggests that an overall vision anchored in sttegiglation is needed. One that is not
just about providing checks and balances accoitiisgngle impacts, but promotes the integration
of the management, use and conservation of thenecea

4.2.4 The creation of an Australian Oceans Actamdustralian Oceans Authority, supported
by complementary legislation in the states andtteies, would pilot Australia’s oceans planning
and management — and industry and government agena@n a course that is new but one that is
implicit in Australia’s Oceans Policy. It wouldsal enable the coordination of existing legislation
within a nationally consistent legislative regingng the Authority to oversee the policy’s
implementation and provide certainty, equity ancusigy for all stakeholders.

4.2.5 The Australian Oceans Act proposed in thgepavould not be an omnibus act in the
style of theEnvironment Protection and Biodiversity Conservathrt1999and replace existing
ocean-based legislation. Nor would the existingnages be necessarily removed from their
current responsibilities to manage sectors and tmoand report on specific factors. The change
would be that their actions would take place withiooordinated and national decision-making
framework, one that would assess the cumulativeaanpf each sector and implement a shared
vision for the future use and conservation of Aalsdfs oceans.

4.2.6 The establishment of an Australian Oceansakat complementary legislation within
each state and territory to establish an Australlaeans Authority, would not be the first time
that jurisdictional boundaries have been crossehsoire the proper application of national
strategies. National frameworks have been estagisinder Commonwealth legislation for the
regulation of corporationgCrporations AcR001), trade practiceSade Practices Act974),
certain transactional crime€iiminal Code Act 1995 the National Competition Policy
(including the National Competition Council) and,@nsure that Australia could meet its
international obligations under th&ernational Convention for the Prevention of Rditbn from
Ships1973 (MARPOL), there was recognition of the neadafaational approach to port facilities
and shipping activities in state coastal and irstbwaters. A national approach like that proposed
in Out of the bluecan be achieved through agreement by the Commditvazal the states to
legislate in a nationally consistent manner, as alss the case with gun control laws and
National Environmental Protection Measures.

4.2.7 Without dedicated legislation, Australia’'sgans Policy will continue to be no more than
policy guidance for Commonwealth agencies. Thectahce of the states to participate in the
development or implementation of the South Easided Marine Plan — the only regional
marine plan adopted so far under the Oceans Pelidystrates this dilemma. Legal impetus will
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be at best, indirect, and by way of sector-focdegdlation that has little or no capacity to
provide certainty or to accommodate integrated meg@danning and management.

4.2.8 The authors of the conservation sector regroAustralia’s Oceans Policy and regional
marine planningDceans elevemelieve that the policy should be:

... used to combine the disparate building blocksuafent oceans management into a purpose-built
structure that ensures ecologically sustainablears@ conservation. Ecosystem-based management will
provide the foundation upon which the structurbugt; but integrated legislative and administragiv
arrangements will bind the structure’s blocks tdget*®

4.2.9 Administrative and legislative reform is &ical step in the development of truly
sustainable management practices for our coastseasd The success of Australia’s Oceans
Policy will be judged by how well we 'protect anegerve our marine environment' while
providing progress and certainty for oceans-basédstries whose futures depend on integrated
and effective management.

4.3 Contents of the Australian Oceans Act

4.3.1 The proposed Australian Oceans Act is oudlineChapter 7 and is divided into four parts
and includes four schedules.

4.3.2 Part 1is the preliminary part of the AusénalOceans Act and outlines the purposes and
objects of the Act, the principles of ecologicallystainable development and ecosystem-based
management, and the applications and relationgtifiee Act. It defines the area to which this
Act applies, recognises the coastal waters oftdtes outlines the relationship of the Act with
state laws, and its application to state waters.

4.3.3 Australia’'s Oceans Policy was clear in itemh that oceans planning and management be
grounded in the principles of ecologically susthiealevelopment and ecosystem-based
management. But thidarine legislative reviewhas shown that very few acts and regulations of
relevance to the use and protection of the oceanse(than 250 were reviewed) give sufficient or
any weight to these principles. The principlesthszefore included in the proposed Australian
Oceans Act to give legislative force to their cdesation in relation to administrative decisions
about activities in the oceans and to encourageitigusion in legislative reform in other
oceans-based sectors and jurisdictions.

4.3.4 Part 2 of the Australian Oceans Act provithesstructure, power and functions of the
Australian Oceans Authority, its board, the Regidvarine Advisory Committees and
Regional Marine Planning Technical Groups. It @stablishes the Regional Marine Plan
Working Group, a mix of Authority, Commonwealthat&t and territory marine planners
given the task of preparing the regional marine piader the auspices of the Authority.

4.3.5 The creation of a single, statutory Australizceans Authority to oversee the
implementation of the Australian Oceans Act is arib the development of the approach to
integrated oceans planning and management aseulithirthis paper. The Australian Oceans
Authority would derive its power from the Australi®ceans Act, and would report to the
Natural Resource Management Ministerial Council INRC). The NRMMC would

delegate the Commonwealth Minister for Environmeamd Heritage to report to federal
parliament.

145 Smyth et al (2003), p20
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4.3.6 The main mechanism for delivery of Australi®ceans Policy is regional marine
planning, and Part 3 of the Australian Oceans Adlirees the nature and purpose of regional
marine plans and the role, functions and powetheAustralian Oceans Authority in
relation to them, the review of regional marinenglathe process for structural adjustment
assistance, and proposals for management plansndidenous communities.

4.3.7 The purpose of each regional marine plan isiplement Australia’s Oceans Policy
framework and to tailor its objectives to specrégional needs. Under the Australian
Oceans Act, regional marine plans would establisarty defined outcomes across all sectors
and be relied upon to ensure fair decision makimy@nflict resolution regarding resource
access.

4.3.8 Regional marine plans would be the main \Veliar involving the Commonwealth,
state and territory governments, resource usershencommunity in decision making, for
engendering stewardship, for ensuring flexible addptive management arrangements, and
for establishing performance regimes for auditing eeview. In Part 3 of the Australian
Oceans Act it is also proposed that in the devetyrof a regional marine plan the
Australian Oceans Authority coordinate the prodesgentification, selection and
proclamation of marine national parks.

4.3.9 Part four of the Australian Oceans Act death referral, assessment and approvals
processes for proposed uses and for the enforcesheggional marine plans.

4.3.10 The Australian Oceans Act outlined in Chaptacludes a number of schedules
linked to various sections of the Act. The schedwdover operationally related acts,
international conventions relating to ocean pradecand management, proposed activities
that require advice or direction from the Australfaceans Authority in assessments and
approvals process, and criteria for identifica@éoul selection of marine national parks.

4.3.11 Section 8 of the proposed Australian Océanhslso requires decision makers under the
list of Acts in Schedule 1 to act consistently vilie objects of the Australian Oceans Act when
making decisions. This is an indirect way of inpmating the objects of the Australian Oceans
Act into the numerous Acts that affect the oceans.ensure consistency of objects in all
decisions affecting the oceans, state and terréoty are included in the proposed Australian
Oceans Act. This could be achieved either by them@onwealth legislating unilaterally or
preferably, by the states and territories agretartge listing.

4.4  The Australian Oceans Act and intergovernmental arrangements

4.4.1 To enable integration and cooperation bety@#sdictions the proposed Australian
Oceans Act includes provision for the state nonmmadf members to the Australian Oceans
Authority Board, for marine planners from partidipg state and territory governments to be
members of the Regional Marine Plan Working Graupich would prepare the regional marine
plan for a region, and for involvement in the ovgns of the IGAAO and in reporting and
approvals processes through the Natural Resourcadéanent Ministerial Council (NRMMC).
Further, the IGAAO would provide funding to supptiw participating states and territories to
support their involvement in regional marine planni

4.4.2 To encourage the integration of Commonweaithstate marine planning and
management processes the Intergovernmental AgréemeXustralia’s Oceans (IGAAO) would
see the participating states, territories and tii@onwealth agreeing to nationally consistent
and integrated planning, management, assessmenbvapand regulatory processes, including
marine national park identification and selectioogesses.
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4.4.3 The IGAAO would list the areas for which themtionally consistent and integrated
processes would be developed, including assessamdrapprovals processes for proposed
actions, waste management regulations (eg. balkitstr, aquaculture and ocean outfalls), marine
national park identification, selection and procddion, integrated ocean, coast and catchment
planning. The Australian Oceans Authority wouldgdeen the role of developing the detail of
these processes in consultation with all jurisditdiand relevant stakeholders.

4.4.4 Participating parties to the IGAAO would, agreeing to the assessment and approvals
processes for proposed actions, be accreditedittucdthe processes, whereas certain proposed
actions (see Schedule 3 of the Australian Ocealtjsidthe waters of non-participating
governments would have to be referred to the Alistré&ceans Authority for assessment and
approval.

4.4.5 The Commonwealth-state-territory complemenitegislative approach that would be
outlined in the IGAAO could be likened to the agremt between the Commonwealth and the
states to establish the National Environment PtatiecCouncil (NEPC), although clearly it would
differ in its scope and objectives and target ted-nautical-mile barrier to ensure that protectio
and the management of use in state waters and Cowwadth waters was consistent, integrated
and marked by a cooperative approach. The edtaiist of the NEPC - a national body with
responsibility for making environment protectionasares — was provided for in the IGAE and
has as its objectives to:

» ensure that the people of Australia enjoy the beagéquivalent protection from air, water and
soil pollution and from noise, wherever they liged

» decisions by businesses are not distorted and risagke not fragmented by variations between
jurisdictions in relation to the adoption or implentation of major environment protection
measures?®

4.4.6 Complementary legislation establishing the?BEvas passed in all jurisdictions, for
example thé\ational Environment Protection Council Act (WestAustralia). When assessing
theNational Environment Protection Council AtheMarine legislative reviewsounded a
warning in relation to such agreements:

Because the Act and IGAE are primarily focused ugdtieving agreement between the Commonwealth
and all States and Territories, it advocates a “&stvcommon denominator” approach to environmental
protection. Consequently, States who might otlsenivave established a higher standard of protection
may now be content to comply with the lowest stahdbprotection all jurisdictions were agreeabte t

A better, though perhaps politically unlikely, appch would be to use the IGAE and national
environmental protection measures to lift the seaddf environmental protection provided in those
States with the least interest in legislating focls measures themselvés.

4.4.7 Warnings such as these will need to be heetied drafting the IGAAO and its
associated legislation. So too should the lesebti'e NRSMPA, the establishment of which was
also begun by intergovernmental agreement. Itdeimentation has, as discussed in Section 2.3,
created multiple models and processes, inconsisteaad lengthy delays in protection.

146 Intergovernmental Agreement on the Environmese

147 Australian Conservation Foundation (2005a), p42
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4.4.8 Wells (2004) believes that features of thédwal Competition Policy model are useful to
consider in assisting with what the author dubséging of the federation’, especially:

« its wide-ranging, detailed, COAG-approved refagenda

« its provision of billions of Commonwealth dolldaesthe States in return for implementing that atgen
and

« its emphasis on a national statutory body taski#d assessing State progress in meeting that
agenda*®

4.4.9 If oceans planning and management were babed on such a model — and these three
features are reflected in the structure of the ralisin Oceans Act proposed here — then the
challenge would be to develop mechanisms that geowicentives for the states and territories to
participate. Inthe case of competition policyoqurctivity gains are generated that can feed into
financial rewards for the States. To encouragegidtted oceans planning and management, the
Commonwealth might be able to offer financial inbees derived from various sources including
consolidated revenue, levies and royalties.

45 The Australian Oceans Act and ministerial counc ils

4.5.1 Institutional arrangements established ferNltional Competition Policy model
sidestepped a ministerial council approach, priefgiio use COAG, which is the most senior and
authoritative committee within the cooperative fadistructure. Wells (2004) believes the
COAG approach has more gravitdsind avoids some of the weakness inherent withsteirial
councils:

... many of the Councils lack a legislative basikis Tan lead to a lack of stability in arrangemeoter
the long-term. There is also a lack of consistenqyrocesses and outcomes within and across the
Councils. For example, Councils often adopt measwithout securing them in legislation, and
sometimes fail to take other meaningful stepstarsethe goals set out in those measures. In iaddit
while the Ministerial Council process is aimed attbr co-operation and coordination, the Statesroft
act in their own ‘self-interest’, which can resiritslow and cumbersome processes to agree common
standards, strategies and guidelines, and a lowestmon-denominator approaci.

4.5.2 Under the agreements associated with theihNdtCompetitions Policy, all Australia
governments committed to the reviewing and changfriggislation that restricted competition:

The objective of the legislation review progranisemove restrictions on competition that are fun
not to be in the interests of the community, f@nexe, legislation that restricts entry into market
constrains competitive behaviour with markets.

Over 1700 pieces of legislation were identifiedybyernments for review, extending across a range of
industries and sectors. To access information iedatto a specific industry, refer to the relevaattr
available on this web sit¥.

4.5.3 This discussion paper proposes that thegoternmental Agreement on Australia’s
Oceans would be signed by the members of COAG, tiweMNRMMC given oversight of its
implementation. The IGAAO would set out the agreetionally consistent processes and
standards that would need to be achieved overtbrgercome the ‘lowest common
denominator’ approach referred to by Wells (2004 implementation of the IGAAO would be
funded by the Australian Oceans Fund.

148 Wells, K, (2004), p3
149 Like Ministerial Councils, COAG has no legislativasis, and its decisions do not always resuégislation.
150 Wells, K, (2004), p2

151 National Competition Council website sectiorLegislative Review, www.ncc.gov.au/activity
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4.5.4 Because of the ongoing planning and managemgponsibilities of the Authority, and

its regular consulting and reporting to ministéing, involvement of COAG should not go beyond
the initiation of the IGAAO and the receipt of pregs reports. Although Wells (2004) has
highlighted the weaknesses of the ministerial cduneadel, this paper suggests that the NRMMC
can play a vital role in overseeing the implemeoiadf the IGAAO (Box 12 lists the ministerial
membership of the NRMMC, a mixture of environmemd aesource management portfolios).
Involving the NRMCC would encourage collaboratiom &ngagement among the states,
territories and the Commonwealth in oceans planmpngection and management.

455 The NRMMC would sign-off on regional maririans before their tabling in federal
parliament by the Commonwealth Minister for Enviment and Heritage. It would also receive
and comment on progress reports provided by thérélien Oceans Authority (a secretariat
would be formed by the Authority to assist the NRKINh its consideration of regional marine
planning) on the implementation of the IGAAO, Awdi’'s Oceans Policy and regional marine
planning. Further, it would report on the resok@\ustralian Oceans Authority reviews and
audits of planning and management processes, inglagdsessments and approvals, and the use
of the Australian Oceans Fund. The Council coldd @nitiate investigations and policy
development through its existing standing committee its Marine and Coastal Committee.

4.5.6 Involving the NRMMC in oceans planning, potien and management would help
overcome the current narrow focus in the delivdrgadural resource management (NRM).
Flaherty and Sampson (2005), when noting the isatging from the urbanisation of the coastal
zone, the demise of ocean water quality, the oydo#ation of ocean life and the translocation of
marine pests, lamented such a focus:

In recent years the Australian Government has i@eesignificant resources into its Natural Heritage
Trust (NHT) in an attempt to address a number eéé¢hissues. Under the second phase of the NHT, the
planning and investment to address issues has|aeggly decentralised to a regional delivery model
under the catchcry of ‘natural resource managem@wRM).

So far, NRM in Australia has focused on the mosionis problem: land degradation. It is time now to
extend our stewardship to the coastal and maringrenments, which are equally important to our fetu
equally fragile, but much harder to fix when degrdd

Good NRM management is founded on a catchmentast-to-marine approacf?.

4.5.7 Under the Australian Oceans Act the Austnaiweans Authority would report to the
Natural Resource Management Ministerial Council KNRC). If it were to report directly to the
Commonwealth Minister for Environment and Heritatips would undermine efforts to establish
integrated and effective intergovernmental arrareggrand also provide a level of influence for
the Minister inappropriate to the states and tenigs.

4.6 The Australian Oceans Fund

4.6.1 To provide the funding for the Australian @ag Authority and the new planning and
management arrangements, the IGAAO could estabfishustralian Oceans Fund with a long-
term commitment to funding. The Australian Ocebuad would be similar to the Australian
Water Fund established under the 2004 Commonwesadite and territories National Water
Initiative™3, with potential sources of moneys to be considereltiding general revenue, levies,
licensing and existing disparate expenditures.

152 Flaherty, T and Sampson, K, (2005), p6

153 The National Water Initiative has received brbased community support, including ACF, the Natldfarmers’ Federation, and the Australian Bank&ssociation.
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4.6.2 Through a number of programs, the Australlarans Authority would use the

Australian Oceans Fund to provide investment fuodhe IGAAQO’s participating states and
territories to improve their oceans planning anchaggement processes, and to achieve national
objectives, targets and milestones, with ongoimgling conditional on their meeting of these.
States and territories not party to the IGAAO wanddunable to source funds from the Australian
Oceans Fund, and referrals for assessment andvappifgroposed actions in their waters would
have to be made to the Australian Oceans Authority.

4.6.3 The investment provided by the AustraliangdseFund would drive the coordination,
cooperation and integration of planning, protecaod management in Australia’s oceans. The
return on such investment would come from increagBcencies in governance arrangements
including the reduced costs of duplication and ¢h&temming from environmental degradation.
Private and public sector investment is likely éodtimulated by the investment certainty and
opportunities generated by the IGAAO and the AlisinaDceans Act.

4.6.4 The Australian Oceans Fund should be suffiidie provide financial assistance for:

* Authority, state and territory ocean and coastgipirag, consultation, planning and
management processes and actions for ocean, caadtadtchment areas that are
integrated with Commonwealth processés

» the costs of institutional arrangements and assaasamd approvals processes

» structural adjustment for fishing industries anslogsated regional communities if
necessary®

* individuals, communities and sectors working tovgasttonger oceans protection and
sustainability outcomeé¥’

» expanded public good ocean research

* communications and education programs to increasenunity knowledge and
understanding of Australia’s oceans and their \&lue

4.6.5 Resourcing of the Australian Oceans Funddcoome from a number of sources including
general revenue, a consolidation of existing atioca, and licenses and levies on ocean users. The
principles to follow in identifying those sourceswid be that it be new or existing money, not

funds taken away from other environmental prograand,that it be a long-term commitment.

4.7 The advantages for governments and stakeholders from the Oceans
Act, Agreement and Fund

4.7.1 For the Commonwealth government, the OceahsAyreement and Fund provide the
opportunity to again put Australia at the forefrofinternational action to better plan and protect
its oceans. This would come through the estabkstiraf a framework that would work across the
sectoral and jurisdictional boundaries that culyesivide Australia’s administrative and legislativ
arrangements for oceans planning and manageméig.will require national leadership to
integrate the work of the states, territories dri@l@ommonwealth in a cooperative, collaborative

154 This would enhance the implementation of e¢desybased regional marine planning, Australia’s@dsePolicy and the NRSMPA, and enable the preparatid
implementation of one regional marine plan coveadgcent Commonwealth and state waters in the eegigion

155 Regional marine planning processes will makerdghations about the allocation of marine resositmtween different marine uses and could leatidoges in the
way the marine environment is used, leading to potitive and negative economic and social effettse proposed Australian Oceans Act includes ags®and bodies
for assessing and granting assistance to thosegaftected by regional marine planning and thabdishment of marine national parks

156 Under the proposed Australian Oceans Act, thstralian Oceans Authority would support this bgyiting guidance and assistance to communitiesdmpte their
local seascapes and coastscapes
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and consistent approach. There are also oppagsifidr the Commonwealth to stimulate private
and public investment in the implementation of Aw¢, Agreement and Fund.

4.7.2 The reluctance of the states and territdoengage in the development and
implementation of Australia’s Oceans Policy, anden@cently the Commonwealth’s regional
marine planning process, stems from the lack antiges or perceived advantage to encourage
their involvement. The Australian Oceans Act, Agrent and Fund, and their associated
processes and institutional arrangements woulthrabe Commonwealth, provide the states and
territories with the opportunity to demonstratedieiship on issues that cross jurisdictional and
sectoral boundaries and that would benefit fronmgegrated, consistent and cooperative national
approach. The Act, Agreement and Fund would alevige the states and territories with a
number of incentives for them to cooperate in irdégd marine management. The states and
territories would be:

» represented on the board of the Australia Ocearisohity

» formally engaged in the development of regionalineaplans through regional marine
planning working groups established under the Aalisin Oceans Act and comprising
state and Commonwealth marine planners

» able to source funds through the Australian Oc&amsl to cover institutional and process
costs

» involved in the oversight of the Australian Oce#ws through their membership of the
Natural Resource Management Ministerial Council

» accredited to run assessment and approvals primrge®posed actions in Australia’s
oceans within the area covered by the regionalmagyian with which they associated

» able to forge cooperative, collaborative and cadestsinterstate arrangements and
processes though the Intergovernmental AgreemeAustralia’s Oceans that will help
them deal with national issues that threaten thaters, such as ballast water and
introduced marine pests, illegal fishing, climaktaege, threatened species and oceans
protection.

4.7.3 The new approach to oceans planning and rearexg outlined in this discussion paper
would also provide opportunities to resolve cerfglanning and management issues in the
Commonwealth, states and territory ocean jurisoiisti In Box 14 some current oceans
environmental matters in each jurisdiction (they aot necessarily exclusive to that jurisdictioh bu
are applied to it for illustrative purposes) haeei chosen to illustrate how the Australia Oceans
Act, Agreement and Fund would help resolve thosess.

4.7.4 For the various stakeholders, there will Ine@mber of common benefits — certainty,
security, consistency, more-effective consultatemyity and transparency in planning,
management and consultation processes — but a¢sotbat relate more to their specific objectives.
Indigenous communities will gain greater recogmitiopportunities and capacity for their
engagement in regional marine planning, includaigtjmanagement options. Commercial and
recreational fishers will in particular benefit findhe increased certainty and consistency
surrounding oceans planning and management, anddtease in monitoring and research into
oceans resources and actions to improve oceartb.hddle conservation sector will see
ecosystem-based management and core areas oklgjlptotection as elevating the status of the
natural values of Australia’s oceans. Healthiexaoes will also be good for the tourism industry,
and increased public good oceans research willigeeanore opportunities for scientists.
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4.8 Non-participants in the Intergovernmental Agree  ment on Australia’s
Oceans

4.8.1 The Intergovernmental Agreement on Austral@dteans, the Australian Oceans Act and
the Australian Oceans Fund provide incentives ffatesand territory involvement in an all-
Australian approach to oceans planning, proteaimhmanagement. However, there may be some
states and territories that decline to sign the AGA Their absence would reduce the effectiveness
of the holistic approach outlined in this papet Wwould also isolate them from the institutional
benefits established by the IGAAO, the Act andRhed, as outlined in 4.7.2. Non-participating
states and territories would be unable to be:

» given access funds from the Australian Oceans Fund

» accredited to conduct assessment and approvalsgaisgfor actions proposed for areas
covered by a regional marine plan

* party to the bilateral or multi-lateral agreemehtst might be associated with the
implementation of the IGAAO, Act and Fund.

4.8.2 Section 34 of the Australian Oceans Act iajitér 7 outlines the process that would be
used to ensure consistency of planning and managermsesses and outcomes in waters where
there is no participating state or territory, wharngarticipating state or territory is yet to be
accredited, or where a regional marine plan hasoyle¢ applied (Section 5.4 of this paper provides
further discussion on this aspect of the proposet)l. An each of these circumstances, referrals by
proponents of proposed actions listed in Scheduretl3e relevant state or territory jurisdiction
would be made to the Australian Oceans Authot¥here proponents fail to refer, civil penalties
would apply under the Act.

4.8.3 This approach to non-participants to ther¢qreernmental Agreement would see
Commonwealth legislation, possibly under the extkaffairs power, being used to override that of
the states and territories in territorial seasttiedadjacent area. These jurisdictions might naake
constitutional challenge claiming that such an epph constituted an acquisition of title
(proprietary rights to the seabed vested in theestand territories under tiéle Ac) and required
compensation on ‘just terms’ as per section 51(xaktheConstitution However, the High Court

in a 1998 decision held that that a ‘purely statutgght is by nature susceptible of modification’
and that extinguishment of that right will not cinge acquisition of property (s€&&mmonwealth

v WMC Resourced998) 194 CLR 1).

4.8.4 A detailed discussion of the potential foaltdnge to such an approach by non-participants
to the Agreement, and the arguments supportingppoging such constitutional challenges, is
beyond the scope of this paper. Suffice it totbay an holistic approach involving

Commonwealth, state and territory governmentsusiaf to the successful implementation of
Australia’s Oceans Policy and effective planningtection and management across Australia’s
oceans. The opting out by some governments, withiiwmangements put in place to maintain
integration and consistency of process and outcowasld undermine that approach and a
sustainable and secure future for Australia’s ogean
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Box 14 Australian Oceans Act, Agreement and Fund ahcurrent ocean issues

Jurisdiction Issue Australian Oceans Act and Intergvernmental Agreement on the oceans

Commonwealth Petroleum The release of areas in Australia’s oceans ta @iigrest and applications from the oil and gas
offshore acreage | industry for petroleum exploration and extractistknown as ‘acreage release’. Although
release there is communication between the Commonwealtartieents of Industry, Tourism and

Resources and Environment and Heritage on theehbithe areas, there is no public
consultation or exhibition process. Under the Aaligtn Oceans Act, the allocation of any
ocean resources to the oil and gas industry woeddroduring the regional marine planning
process and would have to be consistent with thectibes of the Act and the regional marirje
plans.

Queensland Integrated land | One of the main threats to the Great Barrier Re#fe quality of runoff from its urban and
and ocean rural catchments. The referrals process undeftiséralian Oceans Act would capture actigns
managementto | on land that could lead to pollution of the Greatrier Reef, while the Fund could be used {o
protect Great support actions that reduce land-based and massedbsources of pollution, such as
Barrier Reef investment in sewage pump-out infrastructure gb@fis to handle tour boat wastes currently

discharged on the Reef.

Western Australig lllegal fishing and lllegal fishing of oceans species, including shgeisd their finning), in Commonwealth
shark overfishing | waters, and overfishing of sharks in north-westaistralia, is of major concern because of

issues of unsustainable fishing practices (a coatiain of illegal fishing by Indonesian
fishers, and recent shark overfishing by Austraiginers), potential marine pest invasions in
illegal fishing boats, and border security. Thegilag of the IGAAO would strengthen the
basis for a consistent and cooperative arrangebaween the Australian governments that
could underpin environmental security and negatigtiwith the Indonesian authorities.

Northern Indigenous Indigenous communities in the Northern Territoryéndeveloped a deep connection with their

Territory community Sea Country, but to date their aspirations in cegdanning and management are yet to be
engagement met. Effective regional marine planning requimedigenous community engagement. This

would be recognised under the Australian Oceansahtt the Oceans Fund could be used to
increase the capacity of Indigenous communitidsetmvolved.

Victoria Ocean outfalls There are more than 180 ocean outfalls around &lisss coast discharging waste into the
and stormwater oceans, as well as many thousands of stormwatieisdrall contribute to a decline in ocean
discharges water quality. The Gunamatta outfall on the Mogbtam Peninsula is one of the most

controversial, with local groups campaigning faratosure. The IGAAO would reaffirm
concern about ocean outfalls and stormwater digelsathe regional marine planning process
would set clear water quality operational objectigad performance indicators, the Australian
Oceans Authority would ensure these are monit@red,the Australian Oceans Fund would
provide moneys to develop alternatives, with arfisidor closure of those unable to meet the
plan’s objectives.

South Australia Aquaculture As pressure mountserstocks of wild fish in the oceans, there aregiasing calls for the
expansion of ocean-based aquaculture. In Souttraasthis has resulted in the
establishment of aquaculture projects separateetpriocesses for marine planning and marjne
protected areas. Under the Australian Oceansal\aises seeking resource allocation would
be considered within the regional marine planniraggss and their establishment would be
dependent upon whether such use would be consisinor undermine the objectives of the
Act and the regional marine plan.

Tasmania Introduced marineTasmania has its fair share of introduced marirséspeThe best known is the northern pacific

pests seastar which, after colonising the Derwent estuannd its way across Bass Strait to Port
Phillip Bay. Currently the state, territory andr@monwealth governments are unable to reach

consensus on the system for control of domestladiakater, with Victoria introducing its

own regulatory framework. To ensure a consistppt@ach to ballast water control, and to
help tackle the problem they cause in Tasmanieotiret jurisdictions, the Intergovernmentg
Agreement on Australia’s Oceans would reaffirmiiseie as of concern, and the Australia

system, in consultation with the various governmgiat ensure that the objectives of the Ac
and regional marine plans were met.

Oceans Act would give the Ocean Authority the oespility of developing the management

[

New South Waleg

Threatened
oceans species

The grey nurse shark is now estimated to numberthes 500 along the east coast of

Protection of its 19 critical habitats is esserttiadurvival of the species. To date the NSW
government has been reluctant to create no-taks areund the critical habitats in part due
the cost of buying out the effort of commerciahéss and charter boat operators in the area
The Oceans Fund could be used to provide struadjaktment to the fishers and operatorg

Australia and could be extinct within a generatidine species is now listed as endangered.

to
AS.

affected and to also invest in further grey nursslsresearch.
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Chapter 5 The Australian Oceans Act and regional ma  rine planning

Chapter 5 discusses the nature of regional mariaarmpng under the Australian Oceans Act and
also considers Indigenous community engagemenammmg, and assessments and approvals
processes.

5.1 Preparing regional marine plans under the Austr  alian Oceans Act

5.1.1 The implementation of Australia’s Oceans &plihe establishment of the Australian
Oceans Authority, and the roll-out of ecosystemeldaggional marine planning processes with
legislative backing is raised I&jut of the blueas a means of progress towards integration of what
are currently disparate elements in oceans plarandgnanagement. Key to this is the regional
marine planning process.

5.1.2 According to the authors Oteans eleverhere are eleven necessary steps in the
development of ecosystem-based regional marineiglan

1. Engaging stakeholders and educating the comgnunit

2. Gathering necessary baseline data

3. Identifying operational objectives, indicatorgldargets

4. Considering the selection of habitat for pratect

5. Assessing the risks to ecosystem values, opaedtobjectives and system and
species indicators

6. Achieving the operational objectives and indicaargets (this would include
implementation processes to realise the desigasspbbjectives and targets)

7. Designing research, information and monitoriygtems

8. Designing performance assessment and review

9. Designing a compliance strategy

10. Finalising the regional marine plan
11. Reviewing the regional marine plan to ensusptde management.

5.1.3 Under the Australian Oceans Act proposetiis;ygaper, the regional marine planning
process and the content of the regional marinesgiane been structured to reflect these eleven
steps. The Australian Oceans Authority would cowt® the preparation, review, monitoring and
auditing processes of regional marine planningy@sas the identification and selection
processes for marine national parks.

5.1.4 Australia’s Oceans Policy gives clear indara as to what is expected from regional
marine plans:

The Commonwealth’s commitment to integrated andystem-based planning and management will be
implemented through the introduction of a majorioegl marine planning process. Regional marine
plans — based on large marine ecosystems — wagnate sectoral commercial interests and conseovati
requirement$®®

157 Smyth et al (2003) pp51-5Fable 3
158 Commonwealth of Australia (1998), p11
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5.1.5 Under the Policy, regional marine plans cawnddude ‘zoning for multiple or single uses’,
‘resource-specific allocations for access and wm®], ‘sustainability indicators, monitoring,
reporting and adaptive development of managemenitale’®*®. This discussion paper maintains
that the waters between and surrounding areagjbflavel protection should be managed
through the regional marine plan in a manner thabnsistent with at least IUCN Category VI:

Managed Resource Protected Area: Protected Areaageoh mainly for the sustainable use of natural
ecosystems. Area containing predominantly unmadifegural systems, managed to ensure long term
protection and maintenance of biological diversitile providing at the same time a sustainabley ftd
natural products and services to meet communitgsi€e

5.1.6 The Authority would begin its preparatioraafegional marine plan by releasing a scoping
paper and a public notice of its intention to pregae plan and an invitation for public comment.
The Regional Marine Plan Working Group, establisbethe Authority and comprising marine
planners from the Authority, the Commonwealth aadipipating state and territory government
agencies, would prepare the scoping paper andmleaftfor public release and public comment. A
report outlining how the public comments receivadiee scoping plan had been dealt with would
accompany the draft plan. The Working group woudd arepare the final plan for Authority,
Ministerial, NRMMC and parliamentary approval. RFréhe beginning of the plan’s preparation,
the Working Group and the Authority would consuithwthe Regional Marine Advisory

Committee and Regional Marine Planning Technicaluprthat had been formed by the Authority.

5.1.7 Under the Australian Oceans Act it is alsagppsed that in the development of a regional
marine plan the Australian Oceans Authority coaatrthe process for identification, selection
and proclamation of marine national pafkgwhich must be integrated with regional marine
planning processes and use the criteria listeatie&ule 4 to carry out the identification and
selection processes). This would ensure the nages$ole-of-government, arms-length and
integrated approach to marine national parks devedmnt.

5.1.8 Although the processes described in the pusvparagraphs are relatively
straightforward, competing and conflicting uses diggharate aims have the potential to generate
conflict within and between sectors, between sea@od governments, between governments and
between departments and agencies. The managefsemhoconflict is an important component
of the regional marine planning processes undepttbosed Australian Oceans Act. By being
integrated, collaborative, inclusive, transparemt accountable, and by removing a large degree
of uncertainty, often the cause of conflict, iaigticipated that a degree of conflict would be
avoided.

5.1.9 The consultation and stakeholder engagemeoégses during the scoping, draft and

final phases of the regional marine plans shouldds#gned to manage conflict, and the proposed
Regional Marine Advisory Committee would assisttsaonflict management. An appropriate
regional management structure that is relevanipaoddes effective engagement opportunities
for regional users and the region’s broader comtyuwmiil also contribute to conflict

management by recognising that each participaategitimate user of the oceans. Further, the
proposed Australian Oceans Authority would identifg existing sources of conflict and

159 Commonwealth of Australia (1998), p13

160 United Nations Environment Program website: wamep-wcmc.org/index.htmi?http://www.unep-weme.prgtected_areas/categories/~main

161 The term ‘marine national park’ is used foraaref the oceans that are highly protected (IUCN@aies la, Ib and Il — Strict Nature Reserve, Wildss Area
and National Park respectively). The Victorian imamational park system is based on this definjtas is the Marine National Park Zone in the GBzatier Reef
Marine Park Zoning Plan 2003 which occupies 33%ef347,000km2 marine park. The Victorian marinéanal park network covers five per cent of thatess
waters but, unlike the comprehensive zoning ofallers in the Great Barrier Reef Marine Park, theelieen no attempt to develop marine plans toadlyati

manage the remaining 95 per cent.
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determine how these would be managed through rabmarine planning mechanisms such as
zoning and resource allocation.

5.1.10 Conflict can be also managed by Governmelitypand actions that are beyond the
scope of the proposed Australian Oceans Authaitgh as by using structural adjustment
packages or other government assistance, andapeged Australian Oceans Act has provisions
for a structural adjustment process. The managesterttures of existing marine management
agencies such as the Management Advisory Commitfede Australian Fisheries Management
Authority can also assist conflict management.

5.1.11 Where these processes falil to effectivelgaga the conflict — and planning decisions in
the process may well generate conflict, as migkinterpretation of planning decisions - then the
Australian Oceans Authority would refer the mattea compulsory process of the independent
Regional Marine Planning Panel for recommendatiois process would be available by right to
those in dispute). The panel, comprising threeqes with relevant expertise, two nominated by
the NRMMC and the Chair nominated by the Authontpuld report to the NRMCC via the
Authority. The NRMCC would consider the matter di&cision in consultation with the

Authority and the relevant ministers of participatistates and territories.

5.1.12 Where persons are dissatisfied with decsmade by the Authority or accredited bodies
in the referral and assessments and approvalsgs®geor with decisions made by either the
Regional Marine Planning Assistance Assessmentl Batiege Regional Marine Planning Panel,
they have the right to take their case to the Adstristive Appeals Tribunal.

5.2 Indigenous community involvement in regional ma rine planning

5.2.1 Forthousands of years Indigenous Australi@ng shared a close bond with the land and
sea — their ‘Country’. Indigenous communities aaun¢ to use estuaries, beaches, dunes, reefs,
mudflats, mangroves, seagrass beds, rock platfant€oastal waters, along with the coastal
heaths, ranges and forests of the hinterland ofad,fclothing, medicines, shelter, cultural
ceremonies, spiritual fulfilment and recreation.

5.2.2 As the 20th Century progressed, Indigenooplpdaced new challenges and diminished
control in managing their ocean and coastal estdtesust be acknowledged that by far the
majority of detrimental impacts to Australia’s s@asl coasts have not been caused by Aboriginal
people, nor have they benefited from these ecoradiyior socially, yet the impact on their own
lives and ocean and coastal estates has ofterskgere. A two-way approach utilising both
Indigenous and non-Indigenous knowledge, includicigntific approaches, would ensure that the
use and management of the oceans is ecologicaltgisable for the future.

5.2.3 Indigenous communities have developed a dedprofound knowledge of their
environment, a strong sense of ownership and stishgr, and effective and sustainable
management strategies to sustain their lives aménkironment of coasts and oceans. It is
therefore essential that Indigenous communitieg aleaital role in the preparation and
implementation of ecosystem-based regional matexesgo ensure socially, culturally and
environmentally sustainable use and manageme@afritry’. To achieve this, Indigenous
communities should be given the confidence andagate support — information, funding and
other resources — to enhance their capacity torhedovolved. And mechanisms should be
established within regional marine planning to impawate their knowledge, rights,
responsibilities, perspectives and participation.
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Box 15 Indigenous issues and perspectives in NortimeAustralia

Indigenous issues and perspectives

Management cleslyes

Particular groups of Aboriginal people have righsl
responsibilities to particular areas of the sea.

How to reflect area-based Aboriginal rights and
responsibilities in fisheries and other marine ngamaent?

Sea country extends inland to the furthest limgalfwater
influence — it includes beaches, salt pans, mus, fleeach
ridges (which become islands in very high tideslitazhal
wet season effects), etc. Land and sea are ind#ypara
connected.

How to integrate marine and coastal managemepetffliect
the holistic Aboriginal view of maritime environmsf

Visitors to sea country require permission fromditianal
Owners before entering the area or using resou@gsent
arrangements, particularly for fisheries, are milrassing
this.

How to build customary requirements for seekingrpssion
for access and resource use into contemporaryrigshend
other marine activities?

Visitors using sea country resources must shasetho
resources with Traditional Owners.

How to establish benefit-sharing arrangements ketwe
Traditional Owners and marine industries?

Special cultural sites, dangerous story placeswist be
respected and avoided.

How to communicate and protect cultural sites, hil
retaining privacy and cultural protocols?

Aboriginal people have an established traditiotrading in
local marine resources, within their own groupwesn
groups and with outsiders — for example with Maaass

How can customary trading relationships be receaghis
contemporary marine resource management?

Use and management of sea country and marine pesour
are central to the maintenance of Aboriginal celtunlentity
and economy.

How can this fundamental, non-transferable conorcti
between people, sea country and marine resources be
recognised?

Coastal Traditional Owners have traditionally bthikir
economy on local sea country resources.

How can the economic futures of small, isolateddi@nal
Owner communities and outstations be supportedigffiro
marine resource management?

Aboriginal use and management of sea country imately
connected with complex cultural values and prastice
including language, customary law, stories, songs,
ceremonies, belief systems, social structures etc.

How can the complexity of cultural values, practiesd
knowledge associated with sea country be maint&iiédat
is the role of marine planning and management in
maintaining these values and practices?

Aboriginal connection to sea country has resultedery
long associations between groups of people and thei
descendants with particular coastal and marinesarea

How can this continuing long-term relationship beagnised
in contrast to the largely transient non-Indigenous
population?

Traditional Aboriginal society equipped each getiera
with the skills and knowledge to use and manage sea
country.

What training, education and other capacity bugdm
needed to equip current and future generationsadfifional
Owners to manage their sea country in the confexytteater
complexity in marine management?

To make it worthwhile for Traditional Owners aneith
representative organisations to engage comprelebygiv
the regional marine planning process, key Aborigssues
must be addressed as a priority.

How can the regional marine planning process probaee
ways meaningful to Aboriginal people?

People are tired of meetings and committees aksl thht
do not lead to practical changes and outcomes.

How can development of the regional plan itselfrafeeto
allow Traditional Owners to address real managerissoes
for their sea country?

Sea country decisions are made at the local oegidiral
level according to traditional law and knowledge.

How can Oceans Policy work to strengthen this systad
support this extensive knowledge base in a wayishat
culturally appropriate?

5.2.4 The needs of Indigenous communities will iaoyn region to region, but they should be
supported to take the initiative in the developnwingoing management strategies that include
joint or devolved decision making and that alsoarpéh equity of use. Such strategies should
include culturally appropriate Indigenous partitipa, with Indigenous people taking the lead if

they so wish, community employment opportunitiegpresentation on planning and management

committees if desired, and Indigenous involvememadastal and marine natural resource
management currently carried out by Commonwealthstiasite agencies.
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Box 16 Comparison of government and Indigenous coapts of sea country managemett

Statutory marine management Aboriginal sea countrynanagement

Sea and sea bed owned and managed by governments a an®sea bed owned and managed by clan group
and/or wider kinship groups

)

Land owned and managed separately from the sea taClzawl and sea managed together as sea counfry

Fisheries, other marine resources, environmenipsig, | Integrated management of all sea country envirotsngn
etc. managed by separate agencies under separate | resources, access and use by Aboriginal groups on
legislation that covers all state, territory or local area basis

Commonwealth waters

122

Palitical and statutory boundaries between statetary, | Sea country estates extend seaward to the horizan ¢
Commonwealth and international waters where clouds are visible

5.2.5 The regional marine planning and managentecegses should recognise and reflect the
different perspectives that Indigenous people lmveuch matters. These are illustrated in Box 15,
which provides a summary of regional marine plagmarspectives of Northern Australian
Indigenous communities, and the management chateagsociated with them, as expressed in a
recent National Oceans Office planning docuntént.

5.2.6 Outcomes within the regional marine plan thatld reflect such objectives could include
zones that give priority to Indigenous managemadteconomic opportunity to support
traditional subsistence and economic use, or tahip only limited entry for cultural purposes,
or that provide special protection for endangepezties that are culturally significant, or that
encourage regional agreements.

5.2.7 The use of measures that empower commuritieth Indigenous and non-Indigenous -
to nominate management zones or protected aréaptove the oceans health and ensure their
sustainable use would encourage ongoing commungggement in regional marine planning
(see Section of Australian Oceans Act in ChapterS)ch community nominations would be
within the process, parameters and criteria sendawhe Australian Oceans Act and
implemented within the regional marine plan.

5.2.8 Ecosystem-based regional marine planningnegjthat management strategies and
operational objectives are based on the naturaldemies of ecosystems. In many cases,
however, Indigenous ocean and coastal estates stgnmom culture and traditional law will be
defined on a subregional or local scale. Thiflustrated in Box 16, which considers the different
concepts evident in Aboriginal sea country manageraed statutory marine management.

5.2.9 Involving Indigenous people in the makingletisions about zoning and boundaries will
create more opportunities to ensure ecosystem-tmaadgement can work for Indigenous
interests. The delivery of management stratedigsinhvolve Indigenous communities will likely
require a sub-bioregional approach to managememtszand actions and this should be reflected
in the final regional marine plan.

5.3  The relationship of regional marine plans to ex  isting management agencies

5.3.1 Australia’s Oceans Policy characterises Rediblarine Planning as:

The Commonwealth’s commitment to integrated andystem-based planning and management will be
implemented through the introduction of a major iBegl Marine Planning Process. The process will be
designed to improve linkages between differenbsgetnd across jurisdictions...In developing Regional
Marine Plans, the Commonwealth will seek the pguditton of the relevant States and Territories, to
ensure, as far as possible, the integration of piag and management across State and Commonwealth

162 National Oceans Office(2000), p74
163 National Oceans Office(200@jving on Saltwater Country Part D: Conclusions, Gattants A report for the Northern Indigenous Land and Bleamagement Alliance,
ppl71-72

Out of the blue: a discussion paper on an act fostfalia’s oceans March 2006 76



waters... All relevant agencies will be required bade by the outcomes of the Plans. In developiag t
framework for Regional Marine Planning, the Goveemtnwill consult with stakeholders on the need for
and form of a statutory base for the developmedtiarplementation of Regional Marine Planning.
(Integrated and ecosystem based oceans planningnamégement, National Oceans Offit4).

5.3.2 Without coordinating management of Australiaceans under a single legal framework,
difficulties will arise as individual agencies ingphent regional marine plans in accordance with
their own regulatory objectives. The interpretatid a regional marine plan by those agencies
that rely on th&nvironment Protection and Biodiversity Conservatictwill from time to time

be different from those agencies whose interpatas guided by thAdmiralty Act, Fisheries
Management Aatr Petroleum (Submerged Lands) Aett; That there is no legislation that
directly binds all Commonwealth agencies to a @nglerpretation of the objectives and
directives of a regional marine plan already creatsnflict among agencies due to disparate and
sometimes conflicting objectives.

5.3.3 According to th#larine legislative reviewwhich assessed more than 250
Commonwealth and state Acts and regulations ofaglee to ocean use, planning and
management, multiple-user management is poorly deéthl — separate acts, separate agencies
and authorities and separate sets of regulatiotfslittie legislative direction to refer to other
sectors and user groups.

5.3.4 To help overcome this fragmentatiGut of the blueargues that an Australian Oceans
Act is required to drive forward integration. Theglislative approach would not lead to the
abolition of existing Commonwealth legislation ahd management agencies, but would leave
the consideration of new agencies or changed reggilities for existing ones to governments as
Australia works towards more effective oceans plagnifor management, protection and
sustainable use.

5.3.5 The authors @ceans elevedescribed the role of government agencies ingg®nal
marine planning process thus:

Governments, agencies and stakeholders would thgotiate the targets and strategies necessary to
achieve operational objectives for each of theasdhat use the marine environment, underpinning
the achievement of the ecosystem objectives. dedlwould be recommendations on permitted uses
and their locations, and timetables for steps inisien-making processes. These must be backey up b
commitments to independently assessed compliamcerdorcement, expanded research and
monitoring, community education and engagement panfbrmance assessment and review.

As much as regional marine planning is a managemertess, it is also a resource allocation process.
There should be lines on maps, and these should gtelocations for marine protected areas, fishing
grounds, oil and gas fields and other sectoral usBse lines will be the result of a negotiationgess
that has assessed the values of ecosystems andsbeiveighed and considered the impacts on these
ecosystems, established operational objectivegrfiiecting these ecosystems, and set targets for
reaching them. These must be consistent withléimegmd also with Oceans Policy.

Without such a negotiation process and the all@ratind spatial management of resources, the plan
will merely be a reactive approvals process, rattiem what is needed, a pro-active and adaptive
ecosystem-based management system that providegpibert framework for achieving ecologically
sustainable developmefit.

164 Commonwealth of Australia (1998), p11
165 Smyth etal, p50
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5.3.6 Under the Australian Oceans Act and duriegptieparation, monitoring and review of a
regional marine plan, the Commonwealth departmenitorities and agencies — and
participating state and territory government agesei with oceans planning and management
responsibilities, would meet with the Australiane@ns Authority and the Regional Marine Plan
Working Group to assess how the plan would infleethose responsibilities. The final regional
marine plan would be the culmination of this coasadion, with Commonwealth, state and
territory management agencies then given the thsksuring that individual sectors meet the
plan’s operational objectives and targets and ¢pénsa manner consistent with the plan. Any
relevant Commonwealth, state and territory conaatttorities would also need to take the
regional marine plan into account in their delilieras and operations.

5.3.7 It would be expected that during the regionatine planning process and associated
interagency discussions, the needs and aspirasfogmch sector would be articulated by the
agency responsible for that sector, while the Adlistin Oceans Authority would ensure that these
aspirations are analysed within the context ofrélggonal marine plan’s objectives and those of
integrated oceans planning and management.

5.3.8 For example, within the preparation and irm@atation of the regional marine plan the
Australian Fisheries Management Authority (AFMA)wid need to consider the effects that
certain operational objectives might have on TAtedwable Catches (TACSs), individual
transferable quotas, gear types, closures, fidbrafions and statutory fishing rights, and to
eventually implement the necessary changes toatsagement arrangements. The Australian
Maritime Safety Authority (AMSA) would need to cader the effect on shipping operations and
their safety, while the Department of Industry, flison and Resources (DITR) might need to
adjust actions in relation to acreage releasesndilgas exploration and extraction techniques and
locations.

5.3.9 The adjustments required in the managemgimes of line agencies would be part of

the final regional marine plan, and the resultthefadjustments would provide feedback for
adaptive management in the plan. The regionalmaaniians would be spatially, temporally and
scientifically based with operational objectives]icators and targets that would be measurable,
definable and enforceable within the managemeahgements of the line management agencies.
Where adaptive management feedback determineddigtments were required to these
features, this would be made only after the Autlianformed relevant Commonwealth, state and
territory agencies, relevant stakeholders and tR&NIC.

5.4  Assessment and approvals processes in regional marine planning

5.4.1 The preparation of a regional marine plareuatide Australian Oceans Act would assess
existing and proposed uses within the marine régii@yional planning and management
framework and resource allocation would occur at time. Proposals for new uses and changes
to existing uses in a marine region would be de#li during this time, and open to public
scrutiny and comment under the Act.

5.4.2 During the period between the proclamatiothefplan and its review (every nine years
for a complete review under the Australian Oceacoy,Ahe Authority would each year report on
the performance assessment of the plan, and faesyafter parliamentary approval of the plan
review its resource-use levels, allocations anviies. These reviews would underpin the
adaptive planning approach implicit in ecosystersdomanagement.

5.4.3 Adaptive management may from time to timairegadjustments to operational

objectives, indicators and targets during the gldifé, and the Regional Marine Advisory
Committee, Regional Marine Planning Technical Graog relevant management agencies
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would be asked for input on these changes. Thegasacould be the result of new knowledge or
a significant deterioration in monitored featuréshe region’s oceans. Where adjustments are
required, the Authority would consult with relevathkeholders and any modifications to the plan
would be reported to the NRMMC.

5.4.4 Proposals for use of areas along the coastoatchments that flow into the marine
region should also be captured in the Oceans Astgssment and approvals processes. The
Natham Dam Cas® has highlighted the need for consideration ofaffiesite impacts of
developments. The Authority, and consent autlesriticcredited by the Authority, should have
development proposals in catchment and coastad atmatting a marine region, and which could
lead to environmental impact in the oceans, refietwehem to enable assessment of the effect
that such developments could have on the integfitiie regional marine plaH.

5.4.5 During the life of the plan, those users tiat been allocated resources in the planning
process would be able to carry out their uses ssrdgcumstances within the marine region
changed and required adjustments to the naturel, éevocation of use. Additional other actions
not allocated resources at the time of the planpmogess could be proposed during the plan’s

life. Some of these may be able to be accommodatddr the objectives of the plan. Proposals
for actions that are listed in Schedule 3 of thatfalian Oceans Act would be referred by
proponents to a publicly transparent and accre@dissgssment and approvals process (see Section
34 of the proposed Australian Oceans Act in Chapyer

5.4.6 Where the proposed action listed in ScheBlidentended to be carried out in an area
within a regional marine plan and where a stateitéey or Commonwealth body has been
accredited to conduct assessment and approvalegzes, that body would determine whether the
action could occur without breaching the conditiohghe regional marine plan or the provisions
of the Australian Oceans Act. The Authority woblg required to advertise the proposal on the
internet and invite public comments. During theemsment processes the government body could
consult with relevant stakeholders, government eigsnthe Regional Marine Advisory
Committee, the Regional Marine Plan Working Grong the Regional Marine Planning
Technical Group. In cases where the accrediteg Hetermined that the action could occur, it
would approve the action but may attach conditiondere it was determined that a breach of the
regional marine plan or provisions of the Austmal@ceans Act would occur, the proposal would
be refused. In each circumstance, the proponeantyperson who made comments in relation to
the proposal who was dissatisfied with the acceeditody’s decision would have the right to
appeal to the Administrative Appeals Tribunal.

5.4.7 Where no accredited body exists becausdadte @ territory waters where the proposal
is intended to be conducted are within the jurisdiicof a state or territory that is not a party to
the IGAAO, or the participating state or territdrgs not yet received accreditation or a regional
marine plan has not yet been put in place, thepitbigonent would refer the action to the
Australian Oceans Authority for assessment andayar Again, the proposal would be
advertised on the internet and public commentsistougnd again, in making its decision, the
Authority would consult with relevant stakeholdegeyernment agencies, the Regional Marine

166 ‘In Queensland Conservation Council Inc v Misidor the Environment & Heritage [2003] FCA 146th¢ Nathan Dam Case"), Nathan Justice Susan Kiéfako
Federal Court of Australia overturned decisionsheffederal Environment Minister for refusing to sider the impacts of major associated downstrearoudtyiral
development on the Great Barrier Reef World Heritagse when assessing of the impacts of a major d#wcording to McGrath the result of the Nathan D@ase is that
‘when assessing the impacts of a proposal undesthef the EPBC Act, the Federal Environment Mimiidirst to consider ‘all adverse impacts' theaeacis likely to have.
The widest possible consideration is to be givethénfirst place, limited only by considerationgioé likelihood of it happening. By that means thiaister should exclude
from further consideration those possible impadigtvlie in the realms of speculation’. QuotesrirMcGrath, C (2003) Environmental Defenders OffiQéd) EDO Alert!
Conservationists win battle in Federal Court oveippsed Nathan Dam!, 22 December 2003

167 This would require amendments to the statutesrging the relevariand-based consent authorities
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Advisory Committee, the Regional Marine Plan Wogk@®roup and the Regional Marine
Planning Technical Group. The right of appeahi® Administrative Appeals Tribunal would
also apply for proponents or persons who made eblinments.

5.4.8 In cases where the Authority becomes awasaepobposed action or actions that should
have been referred by a proponent but that propgdranfailed to do so, the Authority can serve
notice to the proponent that the proposal museferned to it.

5.4.9 This assessment and approvals process weultdduldition to that of thEPBC Act

which deals with actions that have the potentiabfgignificant impact on Matters of National
Environment Significance, a number of which arevaht to the Australia’s oceans (See section
6.9 of this paper for a proposal to amendERBC Actto ensure referrals with a likely oceans
impact are also referred to the Australian Oceaunthéxity for approval).

5.4.10 Accredited assessment and approvals pracessdd be regularly audited by the
Australian Oceans Authority to ensure that thegai¥ely enforce the requirements of the
relevant regional marine plan and achieve the thjefcthe Australian Oceans Act and the
objectives, targets and milestones of the IGAAhg@ing related funding for the participating
states and territories would be dependent on pesdtidits and the achievement of the objectives,
targets and milestones over time.

5.4.11 The scheduled list of proposed actionswioatd have to be referred for assessment and
approval could include, as a starting position:

» changes in gear and the location of a fishery

» expansion of shipping traffic or change in its mat(eg. potentially hazardous/polluting if

spilt cargoes)

» anew fishery targeting a previously untargetedigse

* anew shipping lane

» creation of or expansion of a marine national park

» bioprospecting and subsequent exploitation of otiéan

* mining operations for previously untargeted defgosit

» tidal or wave-based energy production projects

» desalination projects

» the use of super trawlers.

5.5 Regional marine plans: what might they look lik ~ e?

5.5.1 The eleven stepsOteans elevethat should be used to create an ecosystem-based
regional marine plan highlight the importance afqess to achieve the desired outcome, a
regional marine plan that works on the water. Blistion considers the Great Barrier Reef
Marine Park Representative Areas Program (RAP)chvbillminated in a rezoning of the marine
park, and the Spencer Gulf Marine Plan in Southtralia, to shed some light on what a regional
marine plan might look like (reference is also mamthe South-east Regional Marine Plan).
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Box 17 Main phases of the Representative Areas Ry@m for the Great Barrier Reef Marine Park—°

Commencement of Representative Areas Program 1998
Collation of data sets 1998-1999

Development of map of bioregions 1999-2000

Development of biophysical operating principles aatlof social, economic and cultural principles
First formal community participation phase May-Asgy@002
Identifying options for no-take area networks

Developing draft zoning plan late 2002 to mid-2003

Second formal community participation phase Jurfaugust 2003
Revised zoning plan November 2003

Regulatory impact statement November-December 2003
Submission of the zoning plan to Parliament Decerabe3

5.5.2 TheGreat Barrier Reef Marine Park A@GBRMP Actwas passed in 1975 and the multi-
zoned park was created progressively, with varigngls of protection assigned to each zone
between 1977 and 1988, well before the NRSMPA wtabéshed. At 344,000 square

kilometres in area it is a very large marine pagklarge ocean ecosystem — that is greater in area
than the combined jurisdictional coastal watergveistern Australia, South Australia, Victoria,
Tasmania, New South Wales and Queensland.

5.5.3 The initial cycle of zoning in the marine lpachieved 4.6 per cent of its waters in high-
level protection (green zones). The recent rezphinthe RAP process, the phases of which are
listed in Box 17 (an extract of the zoning mapsespp in Figure 9), addressed a number of issues
in the context of review and adaptive managem&he most prominent of these was the need, in
the light of World Heritage obligations (the Gr&atrrier Reef became a World Heritage property
in 1981) and the precautionary principle, for mooenprehensive and no-take protection of
representative areas of all bioregions within theaBBarrier Reef Region. As a result the marine
park now has 33.6 per cent of its waters in higlell@rotection (referred to as ‘marine national
park’ zones).

5.5.4 TheGBRMP Actcontains detailed provisions which provide for ghghority to

coordinate and consult in the zoning process. Udimout the marine park’s history, all zoning
plans have been passed through both houses afdbeaf parliament with bipartisan support.
The zoning plans have been soundly based on basélale contemporary science and decision
rules to provide a systematic approach to addresslijects of th&BRMP Act The recent RAP
developed and used a set of biophysical principlegiide the identification of protection levels
to meet the World Heritage obligations, includihg scientifically based precautionary targets of
at least 20 per cent of each habitat to be strprtyected within marine national park zones.

5.5.5 The processes and outcomes for the GreateBReef Marine Park are similar to the
regional marine planning processes outlined inAihstralian Oceans Act outlined in Chapter 7,
and to those recommendeddceans elevenThe Great Barrier Reef Marine Park zoning pt&an i
arguably the first ecosystem-based marine planregianal scale in Australia (and the world),
but there are differences between the processpimgte and institutional arrangements of the
Great Barrier Reef Marine Park zoning plan and wiaith would be produced under the regional
marine planning processes of the Australian Océans

5.5.6 One of the key differences is that the GBzatier Reef Marine Park Authority is a park
management agency with the primary objective ofliversity conservation consistent with
reasonable use, a much narrower purview than thegroposed Australian Oceans Authority,
which is a planning rather than a management banlyhe case of the RAP, the planning of

168 Great Barrier Reef Marine Park Authority (undpt&@reat Barrier Reef Marine Park the Representatieas Program, an ecosystem approach to proteuitiagversity’,

a two-page brochure
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sectoral management arrangements such as fisheei@®t infused within the zoning plan other
than determining the purposes for which zones neayded or entered. In this case fisheries
management is undertaken by the Queensland DeparahBrimary Industries and Fisheries
under fisheries management plans developed selyai@tee RAP zoning plan, but such plans
cannot be inconsistent with the RAP zoning plan.

5.5.7 The consultation process conducted by that@®arrier Reef Marine Park Authority
during the RAP was extensive, and financial asstgtavas given to affected commercial
fisherd®. However, there has been strong opposition tméwe zoning plan from commercial
and recreational fishers and some local membepartibment in the Commonwealth
government, with demands for the Great Barrier Régfine Park Authority to be absorbed into
the Department of Environment and Heritage in alaimwvay to how the National Oceans Office
was absorbedThe Great Barrier Reef Marine Park Aetand the Authority — is currently under
review by the Department of Environment and Hegtagith an emphasis on governance and
consultation arrangements. The Department isikbéy Ibeneficiary of any changes to the role,
structure and status of the Authority.

5.5.8 In South Australia, the Coast and Marine Bhaof the state’s Department of
Environment and Heritage has developed the Sp&hgiéiMarine Plan. As the Department’s
website explains, this plan is:

... part of a broader strategy to develop a MarinarfPling Framework for the State's waters. Marine
planning is a key initiative of Our Seas and CoaAtMarine and Estuarine Strategy, which was
launched in 1998. Within this strategy, the commaiit entitled 'Sustainable Use’ calls for an ecesys
based management approach for the ecologicallyasedble use of the marine environment ... A series
of Marine Plans adopting a zoning system to accodatgoa range of activities will be developed far th
State's waters. Each zone will have identifieds esempatible with the values of that area. Marine
biodiversity conservation and multiple uses sucktagping, fishing, recreational activities and
aquaculture will be accommodated within the zonBEsese outcomes will be developed, within a climate
of equity and fairness amongst user groups thratghprehensive consultation with the community,
industry and governmeht’

5.5.9 The aim of South Australia’s Marine Planniramework ™ is to integrate the
management of current and future activities withim capacity of ocean and coastal ecosystems.
The Department of Environment and Heritage use@®tteans eleveprocess?to provide an

initial foundation to the planning process and lg&hed Ecologically Sustainable Development,
ecosystem-based management and the use of thelfioeeay principle as the underlying
principles.

5.5.10 Six marine plans will eventually cover tiigghé marine bioregions identified in South
Australia’s waters; the Spencer Gulf Marine Plathefirst of these to be completed. As part of
the Spencer Gulf planning process the Departmentbaducted public consultation, published a
background documerfEocus: A regional perspective of Spencer Guiipped the gulf's
bioregions (two) and biounits (seven), assigneddggeal Rating Zones (1-4% to each of the

169 As at 30 August 2005 the Australian Governnhext paid $40,340,969 (by 28 February 2006 thisiheased to $55.3million according to ‘Trawling mswers’ inThe
Australian p11) in assistance to those impacted by the @aater Reef Marine Park Authority’'s RAP zoning. iFltomprised 119 licences bought out through thdee
process, 18 full business restructure assistang@p (to purchase new equipment), 383 simplifiadiness restructure assistance payments, 336vappfor business advice
and 94 payments to individual employees. Soureer 40 million for impacts of reef RAP, media redle®0 August 2005 from Minister for fisheries, Senséan Macdonald.
When addressing delegates at the Internationalnda&iotected Areas Congress in Geelong on 24 Oc2idé&r, the Minister for Environment and Heritagen&or lan
Campbell, indicated that the final amount for congagion was expected to be $100million.

170 deh.sa.gov.au

171 Department for Environment and Heritage (200BYine planning framework for South Australigebruary 2006

172 Day, V (2005) pers. comm. Val Day is MarinerfPliag Project Manager Coast and Marine Conservatiohe Department for Environment and Heritage, tBAustralia
173 Zoning is based upon rating areas accorditigetio ecological importance to the functioning loé twhole ecosystem. ER1 is critical to the functigrof the ecosystem,
ER2 essential and ER3 contributing. ER4 is poorlyeustdod and requires a precautionary approach.
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biounits, including goals, objectives and stratedex each zone, and developed a performance
assessment systeffiwith values, performance indicators and monitopngtocols to determine
whether the plan is maintaining or improving ectsyscondition.

5.5.11 The South Australian marine planning apgraffers from the regional marine planning
processes outlined in the proposed Australian Gcéanhby not including the identification and
selection of marine protected areas. The statergawvent has established a separate process for
MPA establishment with a zoning system differenthi@t of the marine plans, but consideration is
currently being given to how the MPAs and the magpfans can be integratéd

5.5.12 Another key difference between the Southtralian approach and that outlined in this
paper is that an aquaculture development progratimea®outh Australian Department of Primary
Industries and Resources has been allocating ¢eestrs to aquaculture projects in advance of
the marine planning and marine protected area psesg removing the opportunity for cross-
sectoral and integrated marine planning. In adidjtihe spatial management implicit in the marine
plan does not zone for specific uses, as say that@arrier Reef Marine Park zoning plan does.
Rather, the Spencer Gulf Marine Plan provides #sbfor assessing the impact of proposals for
use and is therefore reactive in its process.

5.5.13 What the above analysis shows is that psaseand expertise have been developed and are
continuing to be so in Australia that could enahke establishment of spatial, ecosystem-based
management with key objectives, indicators andetargyithin monitoring and performance
assessment systems as outlined in the regionahenplanning approach in this paper.

Figure 9 A Great Barrier Reef Marine Park zoning plan map'’®

174 If the value was ‘seabirds and shorebirds’ pirdormance indicator for ER1 could be ‘no chaimgeumber of, or relative, importance of, breediiegding and roosting
locations of shorebirds’, and the monitoring colaéd‘counts of locations and relative importancehis is based on the Department of Environmenttdedtage (2004)Draft
Performance Assessment SystBpencer Gulf Marine Plan

175 Day, V (2005) pers. comm.

176 Courtesy Great Barrier Reef Marine Park Authority pMay: Light blue, General use; Dark blue, Hahitattection; Green, Marine national park; Yellow, Gervation
park; Olive, buffer.
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Chapter 6 The Australian Oceans Act and the  EPBC Act

Chapter 6 analyses provisions of BEBC Actand determines that they can be used to
complement but do not substitute for an Austrafiaeans Act.

6.1 Introduction

6.1.1 TheEnvironment Protection and Biodiversity Conservatirt 1999EPBC Ac} came
into force in 2000, combining in an omnibus actuanber of existing pieces of Commonwealth
environmental legislation including tiNational Parks and Wildlife Conservation Act 1975
Whale Protection Act 198@Vorld Heritage (Properties Conservation) Act 1388IEndangered
Species Protection Act 1992

6.1.2 TheEPBC Act(see Box 18 for its objects) is an attempt to enpént a framework for
integrated management. It does this by providargie:

» conduct of environmental impact assessment angkgicaenvironmental assessment of
activities that are likely to have ‘significant i’ on seven listed matters of
environmental significance: world heritage propestiRamsar wetlands, nationally
threatened species and ecological communities atoigr species, Commonwealth marine
enviroér;;nent and Commonwealth-managed fisheriedeauactions and national heritage
place

* identification and monitoring of biodiversity, inming an obligation to the survey of
cetaceans

» preparation of strategic assessments of Commonrweslhaged fisheries

« nomination of and listing of threatened speciesliting seabirds, seals, sea-shakes,
crocodiles, dugong, turtles, pipefish)

* preparation of recovery plans for listed species
» preparation of threat abatement plans in relatickety threatening processes
» preparation of bioregional plans in Commonwealtaar

» establishment of bilateral agreements between tmn@nwealth and the states and
territories for the delegation of the assessmamdsapprovals process under the Act.

Box 18 Objects of the EPBC Act

The objects of this Act are:

(a) to provide for the protection of the environmespecially those aspects of the environmentatematters of national
environmental significance

(b) to promote ecologically sustainable developnilerdugh the conservation and ecologically sustdénase of natural
resources

(c) to promote the conservation of biodiversity

(ca) to provide for the protection and conservatibheritage

(d) to promote a co-operative approach to the ptiate and management of the environment involviogegnments, the
community, land-holders and indigenous peoples

(e) to assist in the co-operative implementatioAwstralia’s international environmental resporigibs

(f) to recognise the role of indigenous peoplehm ¢onservation and ecologically sustainable ugeisfralia’s biodiversity
(g) to promote the use of indigenous peoples’ kedge of biodiversity with the involvement of, amdco-operation with, the
owners of the knowledge.

177 Commonwealth Marine Area in the marine enviromnage defined under the Australian Oceans Actlagaters, seabed and airspace above waters whichca
otherwise vested in State or territory by virtueSettion 4 of th€oastal Waters (State Title) Act 1980Section 4 of th€oastal Waters (Northern Territory) Act 1980
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6.1.3 According to Rothwell and Kaye (2000), the:Ac

... represents one of the most substantial adjusgriertustralian environmental law in nearly 20 year
and seeks to both solidify and consolidate the Comvaalth's legislative powers with respect to the
environment and in the process impact significaotlyState environmental law and policy.

And they believe that:

The EPBC Act has the potential to become the cstoee in Australia’'s new marine management regime
complementing the jurisdictional boundaries outtirie the Seas and Submerged Lands Act. However,
challenges remain. The EPBC Act is by no meanglede It does not seek to directly address marine
pollution, fisheries management or non-living reseumanagement. There is also the challenge of
special areas such as the Great Barrier Reef, @B Strait, the Timor Sea and the Southern Ocean.
The legal response to Australia’'s Oceans Policyldvtherefore seem to have just begun and while the
initial responses are favourable, final assessméihtdepend on implementation and further integoati

of the legal regimé-’®

6.1.4 TheEPBC Actenshrines the principles of ESD, but when assg$kEPBC Actin
relation to ecosystem-based managementyiimne legislative revieweoncluded that:

The leading piece of legislation which attemptaddress ecosystems management is again the
conservation sector legislation and in particullve EPBC Act. This provides that one of the objett
the Act is “to protect ecosystems by means thamidlecthe management of reserves, the recognition an
protection of ecological communities and the praorobf off-reserve conservation measures.” One of
the matters of national environmental significamgech is protected by the Act is “Commonwealth
Marine Areas”. In this sense the whole marine gstam is sought to be protected, however thera is a
artificial dividing line through the marine ecosgst at the commencement of State/Territory waters.
However, in the majority of the operative provisaf the Act, the focus generally returns to pribec

of individual specie&’®

6.1.5 TheEPBC Actcontains a form of multiple-user management, thhothe assessments of
actions deemed to have a significant impact orfCtimonwealth marine environment, but it is
limited to what Bateman refers to as:

... harmonisation of a particular activity with ceimaenvironmental concerns®

rather than the assessment of the cumulative angdterm effects of the wide range of activities
from shipping to mining to fishing and so on. Timadequacy, according to Bateman:

... may well stem from an over-emphasis on activaged legislation rather than an area-based
approach'®!

6.1.6 TheMarine legislative revievalso questions the Act’s potential for multipleeus
management when it states:

The Act does not provide any overarching frameviorull consideration of the effects of multipksets
of the marine environmeHt

6.1.7 On 13 October 2005 the Minister for Environtrend Heritage, Senator lan Campbell,
announced that tHePBC Actwill be used to drive the implementation of regibmarine
planning under Australia’s Oceans Policy, explajnimat:

One of the original commitments under Australiate@ns Policy was to explore whether there was a
need to give regional marine planning a statutoagib. Our conclusion based on implementation
experience is that there is. When Oceans Policydeseloped the EPBC Act was no more than

178Rothwell, D and Kaye, S, (2001), pp17-18

179 Australian Conservation Foundation (2005), p5

180 Bateman, S (1999), The development of Austsabiaeans policy: implications for marine environtagtaw and policy in Leadbeter, Gunningham and Keds)
Environmental Outlook No 3. Law and Policy, FedieraPress, 1999, p218

181 Bateman, S (1999), p218

182 Australian Conservation Foundation (2005a), p4
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proposed legislation. But when you look at theisaain bioregional planning, it is tailor made for
delivering regional marine plan$?

6.1.8 In light of this change of direction, and @emmonwealth’s acceptance that a legislative
basis is required for regional marine plannings #ection of the discussion paper briefly
considers key provisions of tlEPBC Act -bioregional planning and bilateral agreements, the
listing of threatened species, ecological commesiéind key threatening processgmrovals

and assessments processes, Matters of NationalbBmental Significance, and the significance
of impact test- to determine whether tie8PBC Actcould either be used to ensure comprehensive
and integrated ecosystem-based regional marinaipaiand management and remove the need
for an Australian Oceans Act or complement its mions.

6.2 Bioregional plans in Section176 of the  EPBC Act

6.2.1 Could th&PBC Act’'sbioregional plans and bilateral agreements profadéntegrated
oceans planning and management? Rothwell and &g9), when commenting ‘that the new
Act could provide the basis for giving effect tomganitiatives found within the Oceans Policy’
said:
Of particular note are 'Bioregional Plans', whicartbe made by the Commonwealth in cooperation with
a State or Territory when the bioregion is not Whelithin a Commonwealth ar&%

A bioregional plan must be taken into account leythnister when making decisions under the Act, and
have the potential to be the device for the firsi@ of regional marine plans under the Oceans
Policy 8°

6.2.2 Under Section 176 of tlkPBC Act(see Box 19) the Minister may prepare a biorediona
plan for a bioregion that is within a Commonweatha or cooperate with a state or territory for a
bioregion that is not wholly within a Commonweaditea. A bioregional plan may include
provisions about the components of biodiversitgjrtiistribution and conservation status,
important economic and social values, heritageesbf places, objectives relating to biodiversity
and other values, and priorities, strategies atidrecto achieve the objectives, mechanisms for
community involvement in implementing the plan anelasures for monitoring and reviewing the
plan.

Box 19 Section 176 Bioregional plan®
(1) The Minister may prepare a bioregional planddrioregion that is within a Commonwealth aregriparing the plan, the
Minister must carry out public consultation on aftlof the plan in accordance with the regulations.

(2) The Minister may, on behalf of the Commonweattitoperate with a State or a self-governing Tamwj an agency of a
State or of a self-governing Territory, or any etherson in the preparation of a bioregional ptarefbioregion that is not
wholly within a Commonwealth area.

(3) The co-operation may include giving financiebther assistance.
(4) A bioregional plan may include provisions aballior any of the following:
(a) the components of biodiversity, their distribaotand conservation status
(b) important economic and social values
(ba) heritage values of places
(c) objectives relating to biodiversity and othatues
(d) priorities, strategies and actions to achiéeedbjectives
(e) mechanisms for community involvement in impletivgg the plan
() measures for monitoring and reviewing the plan.

(5) Subject to this Act, the Minister must haveanebto a bioregional plan in making any decisiodarrthis Act to which the
plan is relevant.

183 Campbell, | (2005a), p1

184 Rothwell, D and Kaye, S, (2001), p28
185 Rothwell, D and Kaye, S, (2001), pp28-29
186 EPBC Act, Section 176 Bioregional plans
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6.2.3 The way in which the provisions of Sectiol &re interpreted will be critical to whether
they can be used to ensure integrated and ecollyggcstainable oceans planning, protection and
management. A broad interpretation of Sectionrhitfht provide for many of the elements that
should appear within a regional marine plan. Reshhe ‘objectives’ could include operational
objectives, ‘monitoring’ could include indicatoradatargets, and ‘strategies and actions’ could
include risk analyses, compliance and enforcenmesgurce allocation, management zones and
timelines.

6.2.4 The recent choice of section 176 by the N&nifor Environment and Heritage as the
legislative basis for future regional marine plangnwill test the use of its provisions. At the &m
of the announcement the Minister pointed out that:

Under the new approach of marine bioregional plawgnive will be focusing much more clearly on
achieving conservation outcomes, and doing so uadexmework of ecologically sustainable
development’.

6.2.5 The website of the National Oceans OfficenBhaof the Commonwealth Department of
Environment and Heritage sheds further light onrtéae approach:

The plans will draw on Australia’s growing maringesice and socio-economic information base to
provide a detailed picture of each marine regioack plan will describe a region's key habitats,nita
and animals; natural processes; human uses andfitgerend threats to the long-term ecological
sustainability of the region. The plans will givetails about the various statutory obligations unifes
EPBC Act that apply in any region, and will deseriBovernment’s range of conservation measures in
place, such as those relating to recovery planfiorghreatened species.

6.2.6 Bioregional plans under the new approach ameed by the Minister will be more
informative and strategic than managerial, and$amuconservation values rather than cross-
sectoral integration or coordination. Althoughiaregional plan will have a legislative basis
derived from Section 176, it will not be a legislatinstrument imposing the force of law.
Nevertheless, recommendations in marine bioregioiagis on MPAs and other regulations could
lead to legislative instruments. The outcomes @sep in this new approach to bioregional plans
include:

» identification of strategic conservation valueshia bioregion

» regional assessment of risks from existing and gimgipressures

» objectives and indicators for conservation values

* recommended integrated marine conservation strametyding networks of candidate
MPAs, evaluation of risks to Matters of NationaMtonmental Significance
conservation tools, policy responses, work prograntsmarine science priorities

* monitoring the state of the marine environment tiedassessment of the performance of
conservation measurég

6.2.7 The processes and outcomes likely from theofiSection 176 may have some

similarities with the regional marine planning mbddopted by the National Oceans Office after
the release of the South-east Regional Marine irldfay 2004 and before the office’s absorption
by the Department of Environment and Heritage E&gare 12). However, the approach based
on section 176 lacks cross-sectoral integratigolarining and management and multiple-use risk
assessment. It remains unclear what the risk s@sybjectives, indicators and integrated marine
conservation strategies will actually mean in pcact There is also an absence of consultation
and statutory time periods in the planning process.

187 Campbell, I, (2005a)
188 Presentation by Marine Division of Commonwe&#partment of Environment and Heritage to the iBtgeCommittee of the Marine Conservation Sectoisbia Project,
November 2005

Out of the blue: a discussion paper on an act fostfalia’s oceans March 2006 87
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REETEl MRS HE Indicators & monitoring plan

Figure 12 A model for future regional marine plans®®

6.2.8 There is still much that is unknown aboutdbtail of the new regional marine planning
approach under Section 176. Even so, there arations to its use in integrated ecosystem-
based planning:

» the frequent use of the term ‘may’ in this seciddthe EPBC Actempowers but does not
direct the Minister to take specific steps

» the plan cannot go beyond the Commonwealth Mari@a Avithout state cooperation,
which has not been forthcoming thus far in the enmntation of regional marine
planning

» the Minister must give regard to the plan when mgklecisions about proposed actions
but is not directed by the plan

» there are no compliance and enforcement provisiop®wers for integration of
management across sectors

» the plan will largely be prepared for use in thiemels as part of the assessment and
approvals processes under ERBC Act which in themselves have limitations with
regards to oceans planning and management (seerSé@ of this paper).

6.2.9 The outcome from the use of Section 17&ed\lito be a very descriptive strategic plan -
largely an inventory of conservation assets and usthe marine region. Although this will be
useful to marine planners by highlighting the natwalues and natural limits of a marine region,
it will give far less certainty and fall well shast the proactive and cross-sectoral ecosystem-
based regional marine planning necessary for fieetafe implementation of Australia’s Oceans
Policy that is outlined in the Australian Oceang.Ac

6.3 Bilateral agreements

6.3.1 TheEPBC Actallows for bilateral agreements with the statestarritories that could be
used to devolve assessment and approvals prodegbesstates. Assessment bilaterals have
been signed with the Northern Territory, Queensladdstern Australia and Tasmania (to transfer
responsibility for assessments, not approvald)ded states), but those with the ACT, South
Australia, New South Wales and Victoria have reradim draft form for the past 6 years.

189 Troy, S (2004)
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6.3.2 The Intergovernmental Agreement on Austral@ceans would have Commonwealth,
states and territories agreeing to strong and maitipconsistent standards, objectives, targets and
processes on a number of matters relating to oge@ansing, protection and management.
Participating governments could also be accreditethe Australian Oceans Authority to
coordinate assessment and approvals processe$, wiidd be audited and reviewed by the
Authority against the national benchmarks and stedg] and they may enter bilateral and multi-
lateral agreements for action to deal with issdgmdicular concern.

6.3.3 The devolvement of decision-making processafl be seen as being at odds with the
desire to bring integration and coordination ofgasses under a national framework unless strong
national benchmarks, standards and processesatioamal framework were adopted by the states
and territories. This was recognised byMerine legislative review

The structure of the approval process protects amdjters deemed to be of national environmental
significance. This can have the effect of dividiiple ecosystems into particular components,
protecting particular species or aspects of theimmment instead of referring to the ecosystem as a
whole. This is also apparent in the conservatibhiodiversity section of the EPBC Agt.

6.3.4 TheMarine legislative revievalso noted that bilateral agreements can entrénated
jurisdictions and produce different approaches wt@rsistency would be preferred:

If bilateral agreements are reached with the stéibesapproval and assessment processes instityted b
the Act will be divided again by State or Territoagher than assessing actions under one national
system. As State, Territory and Commonwealth pi@tieareas legislation has not been designed to be
complementary and therefore different managemegites have been set up by the different
jurisdictions and therefore apply differentially @mmonwealth and State/Territory waters by the Act
the goal of a national ocean’s policy along ecosysboundaries is far from achieved.

6.3.5 Although Macintosh and Wilkinson (2005) wénat not one of the bilaterals under the
existingEPBC Acthave ‘resulted in anything other than minor charngestate and territory
processes’**? environmental approvals based on national standara$ederal system could be
used to:

* reduce the complexity, increase the efficiency iamgrove the environmental protection
of oceans planning and management processes

» provide improved integration and greater certaamtgt consistency between jurisdictions

» provide very useful encouragement to the statedeanitbries to resist pressure to achieve
short-term economic goals at the expense of long-teistainability goals.

6.3.6 However, the practice has thus far beenréifte The usefulness of bilaterals under the
EPBC Actand also under the Intergovernmental Agreemeustralia’'s Oceans, will be the
direct result of the level of political will andddership that underpins and promotes them, and the
quality of the institutional and legislative arr@ngents and the standards, benchmarks, objectives
and processes established by them.

190 Australian Conservation Foundation (2005a), p4

191 Australian Conservation Foundation (2005a), p4

192 Macintosh, A and Wilkinson, D (2005), Enviromm@rotection and Biodiversity Conservation Act, Ad-¥ear Assessment, The Australia Institute, DisicusPaper
Number 81, July 2005, pviii
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6.4 Key threatening processes

6.4.1 The use of the key threatening processessmwawvithin theEPBC Actcould provide
support for regional marine planning and protectlmough existing and new listings, recovery
plans and threat abatement plans. Unfortunatelyrantice this provision is currently of limited
value.

6.4.2 A key threatening process is one that thnsate may threaten the survival, abundance or
evolutionary development of a native species otaggoal community. It is listed under the

EPBC Actif it could cause a native species or ecologicahmunity to become eligible for

adding to a threatened list (other than consematependent), or cause an already listed
threatened species or threatened ecological contyniortbecome more endangered, or if it
adversely affects two or more listed threatenedispeor threatened ecological communities.

6.4.3 Of 16 key threatening processes listed uth@eAct, only 3 relate to the oceans. They
are:

» incidental catch (bycatch) of sea turtle duringstabotter-trawling operations within
Australian waters north of 28 degrees south

» incidental catch (or bycatch) of seabirds duringasgc longline fishing operations

* injury and fatality to vertebrate marine life cadid®y ingestion of, or entanglement in,
harmful marine debris.

6.4.4 The three key threatening processes thaerelaceans are very specific and limited to
bycatch and entanglement. However, this need entido case. If threatening processes such as
overfishing, beach netting for sharks, habitatmesion by seabed trawling, land-based pollution
and invasive marine pests were listed undeEPBC Act then these provisions could
complement Australian oceans legislation and regjiorarine planning.

6.5 Listing of threatened species and ecological co  mmunities

6.5.1 Macintosh and Wilkinson (2005) are criticathee administration of the lists of threatened
species and ecological communities:

The administration of the lists that are linkedtte EAAIEnvironment and Assessment and Approval]
regime has also been unsatisfactory. Numerousespaod ecological communities that are eligible fo
listing as threatened have not been listed for vetpgdear to be political reasons. For example, no
commercial marine fish species has been listegitdethe fact that the evidence suggests that eopum
(including the southern bluefin tuna) meet thenscriteria. Similarly, in the five years sindeetAct
commenced, the Minister has listed only ten ecoldgiommunities when the available evidence suggest
the toltgasl number of threatened terrestrial ecogyst@nd ecological communities alone is in the iticiof
3000:

6.5.2 Beynon et al (2005) are also critical of dhiicomes of the listing process:

Ecological communities, which should be the bastiobiodiversity protection, are missing out. Déspi
literally thousands of threatened ecological comitie® meeting the criteria for EPBC protection, ynl
31 are listed. A mere 10 have been added invkeykars since EPBCA enactment, the others brought
forward from the previous Endangered Species Ptioled\ct 199229

193 Macintosh, A and Wilkinson, D (2005), pvii
194 Beynon, N, Kennedy, M and Graham, A, (20@)mpy old greeniedHumane Society International, p3
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6.5.3 In September 2005 the Commonwealth MinistieEhvironment and Heritage did not
accept the Threatened Species Scientific Commatteee that the southern bluefin tuna meets
the criteria for listing and protection as an ergtaad species. This would suggest that the listing
and protection of commercially targeted oceaniiébe very difficult, especially those with a
high market value. The refusal to list the spetodlews the Minister’s accreditation of the

fishery early in 2005 after the completion of tighéry’s sustainability assessment. This was
approved even though the population of the spesiB20% of its 1960s population and though
fishing, as recognised by the Threatened Specieat8ic Committee, is causing it to be
endangered.

6.5.4 As concluded in the previous discussion erliging of key threatening processes, an
expansion of the lists for threatened species aatbgical communities would be a very useful
adjunct to the provisions of an Australian Oceant Adowever, currently there are no ecological
communities in the oceans listed as threatenedthemnlist of species does not include any ocean
invertebrates or commercial fish species.

6.6 Environmental referrals, assessments and approv  als

6.6.1 One of the ways in which tB#°BC Actis designed to conserve the environment and
protect biodiversity is the regulation of actiohattare likely to have a significant impact on the
seven Matters of National Environmental Significaticrough the use of an assessment and
approvals process. The seven Matters are Worlddgderproperties, national heritage places,
wetlands of international importance (Ramsar welinthreatened species and ecological
communities, migratory species, Commonwealth mameas and nuclear actions. Each has
relevance to protection of the Australia’s oceans.

6.6.2 The proponent of an action — a project, dguekent, undertaking, activity, or series of
activities — that might be likely to have a sigo#nt impact must refer the details of the action to
the Commonwealth Minister for Environment and Hegé. There are a number of exemptions to
this process, including for actions existing befibre Act was proclaimed, and those actions to
which approval has been given under a state pralbessibject of a bilateral agreement between
that state and the Commonwealth under the Act (@e20).

6.6.3 Under th&PBC Actthe Minister must determine whether a referretaaequires
approval, based on whether the impact of the acsitikely to be significant or not. If it is
deemed to have that impact, then it becomes araléed action’ and is subjected to an approval
process that could eventually see the action apgprapproved with conditions or refused.
Macintosh and Wilkinson (2005) analysed the firstygars of the environmental assessment and
approval (EAA) process under tB®BC Actand concluded that:

In almost all areas, the regime has failed to proelany noticeable improvements in environmental
outcomes. The activities that pose the greatesattio the Act's ‘matters of national environménta
significance’ are rarely being referred to the Miter and, when they are, the Minister is not taking

adequate steps to ensure appropriate conservatenlis*®

6.6.4 Very few actions in the oceans have beemrsgfeinder th&PBC Act Macintosh and
Wilkinson (2005) believe that:

The lack of referrals from the fisheries sector rhaya result of the fact that when the strateggeasment
of fisheries management plans are complete underlBeof the Act, it is likely that the majority of
commercial fishing activities in Commonwealth magthfisheries will be exempt from the operation of
relevant EAA provisions. DEH has also given amemsce to fisheries that it would not support the

195 Macintosh, A and Wilkinson, D (2005), pvii
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prosecution of fishers for contraventions of certarovisions of the Act until the strategic asse=sgm
process has been completéd.

6.6.5 The fisheries assessments are now almostletanpnd time will tell whether new
proposed actions in fisheries, including aquacaltand other oceans-based uses are referred due
to there being likely significant impacts on thethes of National Environmental Significance.

If they are to occur in the Commonwealth Marinednehich covers the vast bulk of Australia’s
oceans, then actions may be referred. Howevenm ikdittle that could be done currently under
the EPBC Actto capture proposals in extensive areas of statera/where many environmental
impacts on oceans are at their most intense. €dtiner Matters of National Environmental
Significance, World Heritage Areas, Ramsar sitesraational heritage places are largely on land.
And although migratory species such as whales doslgrotected, there are no listed ecological
communities in the oceans, nor ocean invertebmatesmmercial fish species listed under the
schedules of the Act.

6.6.6 One of the other key issues surrounding $eessment and approvals process under the
EPBC Actis the significance of impact test which requipesponents of an action to determine
whether the action will likely have a significampact on matters covered by the Act. According
to Macintosh and Wilkinson (2005a), the significanest has a number of limitations:

It is often the case that the requisite degreenoiikedge does not exist. For example, it is aft@remely
difficult to even identify or locate a threatengisies or ecological community, let alone conclwita
any degree of certainty whether a given actiorikisly to have a significant impact ornt¥t.

The reliance of the procefmvironment assessment and approvaitsihe ‘likely to have a significant
impact’ test also ensures it has very high infoioratosts. For the regime to be administered and
enforced effectively, the Government would reqaicentinual physical presence in the states and
territories and a comprehensive database on thelition of relevant aspects of the environmight.

6.6.7 One way to overcome this limitation is tcab#ish scheduled lists of actions that require
referral and assessment in BBC Act Such a schedule is included in the proposedrAliesh
Oceans Act. This schedule, coupled with spatialagament within the zones established under a
regional marine plan, would provide greater cetyaamd not rely on the establishment of a
comprehensive national oceans database. As Mabiatad Wilkinson state, the:

... main advantage of a zoning structure is that it Mdaeduce legal uncertainty by focusing regulatory
attention on the nature of the action (rather thlhe nature and magnitude of the effects) and erthble
Commonwealth to focus its attention on clearly tidible areas. The reduction in legal uncertaiatyd
concentration on specified areas could reduce athtmation and compliance costs, allowing

environmental outcomes to be achieved in a moreeftective mannet®®
6.7 Conclusions

6.7.1 This chapter has analysed a number of panssin theEPBC Actthat are of relevance to
oceans planning, protection and management tordeterwhether they can be used to
complement or substitute for an Australian Oceacis A

196 Macintosh, A and Wilkinson, D (2005), p6

197 Macintosh, A and Wilkinson, D, (2005a) In présBBC Act — The Case for Reform, Australasian Jowhblatural Resources Law and Policy
198 Macintosh, A and Wilkinson, D, (2005a), p24

199 Macintosh, A and Wilkinson, D, (2005a), p28
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6.7.2 Inthe case of Section 176 of HRBC Act its planned use by the Commonwealth
government to support bioregional planning in Aalkd’s oceans recognises the need for a
legislative basis to regional marine planningpriivides a useful tool for marine planners by
highlighting the natural values and limits of ararbut it does not provide a framework for
integrated ecosystem-based regional marine planning

6.7.3 The use of the listing of key threateningcpsses under tHePBC Acthas been, to date,
very limited when it comes to protecting Austradi@cean life. Listing could be a useful adjunct

to an Australian Oceans Act if threatening processeh as overfishing, beach netting for sharks,
seabed trawling, land-based pollution and invasieeine pests were listed. The same can be
said of the need for an expansion of the listsHoratened species and ecological communities, as
there are no ecological communities in the oceatedl as threatened, and the list of species does
not include any ocean invertebrates or commerishldpecies.

6.7.4 Bilateral agreements between the Commonwaalitthe states and territories have been
of limited value, but that it is more a functiontbgir content than the concept. Environmental
approvals based on national standards in a fedgstdm could reduce the complexity, increase
the efficiency, and improve the environmental pctte, of oceans planning and management
processes.

6.7.5 The processes for referral of actions foessmsient and approval under the Act have done
little for oceans protection and are unlikely tpizeie many future proposals in state waters due to
the limited coverage of Matters of National Envineental Significance. A listing of the activities
that require assessment in a schedule oEBBC Act(there is listing of this type in the proposed
Australian Oceans Act) would provide greater cattaand integrate well with spatial
management of the zoning process under the progassdalian Oceans Act. An amendment to
Section 74 of the Act to ensure that the actiorih thie potential for significant impact on the
Commonwealth Marine Area, and other ocean areasred\by Matters of National

Environmental Significance, are referred to thetPalmn Oceans Authority, would support the
objects of the Australian Oceans Act outlined is fraper

6.7.6 TheEPBC Actalso has provisions relating to the developmedt@anning of a
representative system of MPAs in Commonwealth wateze Section 2.3 of this paper),
sustainable fisheries assessments that relatehieries management and export approvals (see
Section 2.2 of this paper) and state of the enwiemt reporting that provides indicators of
ecosystem health (the proposed Australian Oceanhgi¥es the task of state of the oceans
reporting to the Australian Oceans Authority). Eat these provisions can complement those of
the Australian Oceans Act and encourage progregartis an holistic approach to oceans
protection and planning.

6.7.7 Itis arguably the lack of completeness itfiedtby Rothwell and Kaye (2001), and a
number of other limitations within the structuredgourpose of thEPBC Actthat preclude it

from being used as a substitute for the proposestralian Oceans Act. THePBCis tailor-made
for the reactive assessment of proposed actioastivities that might significantly impact
Matters of National Environment Significance, irdilhg Australia’s oceans, but proactive
integrated oceans planning and management areartatfats design or operation. However, the
various provisions of thEPBC Acthave, with broad interpretation, the expansiolists, and the
broadening of its reach and a strengthening @fsgessment and approvals processes, the
potential to complement but not substitute an Aalstn Oceans Act. But moves to strengthen the
EPBC Actand to develop a new approach to the protectiamnmg and management of
Australia’s oceans will require strong politicallv@nd leadership and high-quality institutional
and legislative arrangements.
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Chapter 7 Australian Oceans Act

This chapter summarises and then presents the peabAustralian Oceans Act.
Summary of the Australian Oceans Act

The proposed Australian Oceans Act outlined in ¢higpter is divided into four parts and includes
four schedules.

Part 1 of the Australian Oceans Act outlines thgpses and objects of the Act, the principles of
ecologically sustainable development and ecosyst@sed management, and the applications and
relationships of the Act.

Part 2 of the Australian Oceans Act provides thecsiire, power and functions of the Australian
Oceans Authority, its board, advisory committeed &achnical Groups, and the Regional Marine
Plan Working Groups. Central to the developmerwdtralian Oceans Act is the creation of a
single, statutory Australian Oceans Authority tei®ee the implementation of the Australian
Oceans Act.

Part 3 of the Australian Oceans Act outlines theireaand purpose of regional marine plans and the
role, functions and powers of the Australian Oceamhority, the review of regional marine plans,
the process for structural adjustment assistamcepeoposals for management plans with
Indigenous communities. In this part it is alsogwsed that in the development of a regional
marine plan the Australian Oceans Authority coaatBrthe process for identification and selection
of marine national parks.

Part 4 of the Act covers the processes for referesdlsessment and approvals for proposed uses, and
the enforcement and review provisions for regionatine plans.

Four schedules to the Australian Oceans Act coperationally related acts, international
conventions relating to ocean protection and mamagé proposed activities that require referral
to the Australian Oceans Authority, and criteriatfee identification and selection of marine
national parks.

The following outline of an Australian Oceans Aotludes text for a number of sections and
clauses.
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Preamble

The Commonwealth, the States, the Australian Clapéaitory and the Northern Territory have
entered into an Agreement known as the Intergoventah Agreement on Australia’s Oceans
setting out certain responsibilities of each partselation to Australia’s oceans.

That Agreement provides that the CommonwealthStiages, the Australian Capital Territory and
the Northern Territory will make joint legislatiygovision for the establishment of a body, the
Australian Oceans Authority, to coordinate ocedasing, management and protection processes
in Commonwealth, state and territory waters.

That Agreement further provides that once the fofithe joint legislative provision for the
establishment of the Australian Oceans Authority een agreed to, the Commonwealth, the
states, the Australian Capital Territory and thetNern Territory will submit to their parliaments o
legislative assemblies, and take such steps aparepriate to secure the passage of bills
containing that legislation.

The Parliament of Australia enacts:
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Part 1 Preliminary

1 Short title
This Act may be cited as the Oceans Act 2006.
2 Commencement

The several provisions of this Act shall come iope@ration on a day or the respective
days to be fixed by proclamation or successivelpmations of the Governor in
Council published in th&overnment Notices Gazette

3 Purposes and Objects

(2) The purpose of this Act is to create a legigtaframework for the
management of Australia’s oceans and ocean resobheséng regard to the
principles of ecologically sustainable developneam ecosystem-based
management.

(2) It is the intention of Parliament that in thenanistration of this Act regard
should be given to the principles of ecologicaligtainable development and
ecosystem-based management set out in Sectiorg 3l an

3) The objects of this Act are to:

(@) Provide the legislative foundation for ecosysteased oceans
planning and management

(b) Provide a framework for the coordination of lerpentation of
existing Commonwealth legislation

(c) Ensure integrated management of ocean, caasfatatchment
environments

(d) Ensure collaborative and integrated planningnagement and

protection of Australia’s oceans

(e) Ensure that decisions that affect Australia’s oseaade under
existing legislative instruments adhere to theqipies of
ecologically sustainable development and ecosydiased
management

® Ensure the accountable and transparent managerhAustralia’s
oceans utilising clear environmental quality andgrenance targets
and standards

(9) Promote a co-operative approach to the pratecfilanning and
management of Australia’s oceans involving govemmisiehe
community, oceans-based industries and Indigeneaples

(h) Assist in the co-operative implementation of Aukdr‘a international
environmental responsibilities with respect to Aaka’s oceans

0) Promote the optimal utilisation of Australia’s oog&sources.
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(4)

In order to achieve its objects, the Act:

(€)) Defines Commonwealth functions in relation to masmagnt of
Australia’s oceans

(b) Provides mechanisms to ensure actions which magptidm Australia’s
oceans and their associated natural and cultuha¢sare assessed in
accordance with the principles of Ecologically Surgble Development
and Ecosystem-based Management as set out in S&edtand 5

(c) Establishes the Australian Oceans Authority

(d) Gives Regional Marine Plans statutory force andipges a
mechanism for the making of regional marine plansthe
establishment of a system of marine national parks.

(e) Requires all decisions made under operationalbted| Acts to be
consistent with the Act and the principles of Esten-based
Management and Ecologically Sustainable Developragset out in
Sections 4 and 5.

Principles of Ecosystem-based Management

The principles of Ecosystem-based Management are to

(1)

(2)

(3)

(4)
(5)

(5)
(6)

(7)

(8)

Maintain ecological processes in all areas udtfalia’s oceans including, for
example, water and nutrient flows, community stnees and food webs, and
ecosystem links.

Maintain the biological diversity of Austral&abceans, including the capacity
for evolutionary change.

Maintain viable populations of all native specin Australia’s oceans in
functioning biological communities.

Protect the integrity of Australia’s oceanssaiems from human impact.

Manage human use within the natural capacitusitralia’s oceans
ecosystems.

Ensure inter-agency cooperation.

Ensure the assessment of cumulative impadastains across Australia’s
oceans ecosystems.

Ensure consideration is given to ecologicalitipal, generational and
cultural factors in decision-making processes.

Ensure consultation with, and the active ineoient of, users and the
community in management and decision-making presess
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5 Principles of Ecologically Sustainable Developmen t

The principles of Ecologically Sustainable Develgmtare to:

Q) Ensure effective integration of both long-teamd short-term economic,
environmental, social and equitable consideratinrmecision-making
processes.

(2) Ensure that if there are threats of seriousreversible environmental
damage, lack of full scientific certainty should be used as a reason for
postponing measures to prevent environmental datjced

3) Uphold the principle of intergenerational eguitthat the present generation
should ensure that the health, diversity and priddtic of the environment is
maintained or enhanced for the benefit of futuneegations.

4) Ensure that the conservation of biological tBity and ecological integrity
should be a fundamental consideration in decisiaking.

(5) Promote improved valuation, pricing and inceatinechanisms.

6 Act to Bind Crown

(2) This Act binds the Crown in each of its capacities.

7 Application of Act
Extension to external Territories
(1) This Act extends to each external Territory.
Limited extraterritorial application

(2) This Act applies to acts, omissions, matteid tamgs in the Australian
jurisdiction, and does not apply to acts, omissiomatters and things outside
the Australian jurisdiction except so far as thatry intention appears.

Application to everyone in Australia and ExclusiB@nomic Zone

3) A provision of this Act that has effect in rie¢an to a place that is within the
outer limits of the Exclusive Economic Zone (whettie place is in the zone
or in Australia or an external Territory) or thatan or in the continental shelf
applies in relation to:
€)) all persons (including persons who are not valisih citizens)

(b) all aircraft (including aircraft that are notsgtralian aircraft)

(c) all vessels (including vessels that are nottralian vessels).

Note: A reference to Australia or to an externatif@y generally includes a reference to the calasta of
Australia or the Territory (as appropriate). Seeti®a 15B of the Acts Interpretation Act 1901.
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Administration of this Act to Achieve Objects and Objectives

(2) The Minister, the Authority and other persondodies involved in the
administration of this Act, and any other persobady required to make a
decision under this Act or another operationallgitesl Act listed in
Schedule 1 from time to time, must act consistenttir, and seek to further:

(a) the objects of this Act

(b) the principles of Ecologically Sustainable Diepenent and
Ecosystem-based Management set out in Sectiond 8.an

Relationship with State Law

(1) This Act is not intended to exclude or limietboncurrent operation of any
law of a State or Territory, except so far as theti@ry intention appears.

(2) Where a related operational State or Terrifey listed in Schedule 1 by
agreement with a participating State or Territ@ynconsistent with the objects of
this Act, this Act prevails to the extent of angamsistency.

3) This Act applies to State and Territory watershe extent that is
constitutionally permissible.

Relationship with Other Commonwealth Acts

(1) Except where the contrary intention is exprdssehis or any other Act,
this Act is in addition to and does not limit ordgate from the provisions
of any other Act.

(2) Where a related operational Act listed in Scibed. from time to time is
inconsistent with the objects of this Act, this Acevails to the extent of
any inconsistency.

Application of this Act to State Marine Waters

(2) This Act recognises that the title to each&gatd Territory’s coastal waters is
vested in each State and Territory pursuant t&tiestal Waters (State Title)
Act 1980and theCoastal Waters (Northern Territory Title) Act 1980

Interpretation

Agreementmeans the agreement made on the xx day of the xxtnod the year 2xxx
between the Commonwealth, the states, the Augtr@lapital Territory and the Northern
Territory, a copy of which is set out in the SchiediNB: Not in this discussion paper).

Australia’s Oceangneans the Commonwealth Marine Area and those webenprising
State and Territory marine waters.
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Marine Regionmeans an area of Australia’s oceans that has lefared by the Australian
Oceans Authority and proclaimed as an area inioglé which a regional marine plan
must be prepared.

Participating Jurisdictionmeans the Commonwealth, a participating Statepartcipating
Territory.
Participating Statemeans a State:

(a) thatis a party to the Agreement and
(b) in which an Act that corresponds to this Acinigorce in accordance with the
Agreement.

Participating Territorymeans a Territory:
(a) thatis a party to the Agreement and
(b) in which an Act that corresponds to this Acinigorce in accordance with the
Agreement.
Australia’s Oceans Policyneans the documents entitled:

Australia’s Oceans Policy Vol.1: Caring, undersiagdusing wisely
(Commonwealth of Australia, 1998).

Australia’s Oceans Policy Vol.2: Specific sectoradasures (Commonwealth of
Australia, 1998).

Commonwealth Marine Area
(1) Each of the following is @ommonwealth Marine Area
(@) any waters of the sea inside the seaward boyd#he exclusive economic

zone, excluding, for the purposes of this Act:

0) waters, rights in respect of which have beeste@ in a State by
Section 4 of th€oastal Waters (State Title) Act 1980in the
Northern Territory by Section 4 of tl@@astal Waters (Northern
Territory Title) Act 198(and

(i) waters within the limits of a State or the Kuwern Territory
(b) the seabed under waters covered by paragraph (a
(c) airspace over waters covered by paragraph (a)
(d) any waters over the continental shelf, exclgdin

0) waters, rights in respect of which have beeste@ in a State by
Section 4 of th€oastal Waters (State Title) Act 1980in the
Northern Territory by Section 4 of tli@astal Waters (Northern
Territory Title) Act 198(and

(i) waters within the limits of a State or the Kuwern Territory and
(iii) waters covered by paragraph (a)

(e) any seabed under waters covered by paragraph (d

()] any airspace over waters covered by paragrdph (

Out of the blue: a discussion paper on an act fostfalia’s oceans March 2006 10z



State and Territory Marine Watersclude those waters covered by the Coastal
Waters Act in each State and Territory.

Operationally Related Acincludes those Acts listed in Schedule 1.

Regional Marine Planis an ecosystem-based plan prepared for a magierr of
Australia’s oceans to implement Australia’s Oceahdy and to ensure ecologically
sustainable ocean protection and use.

Marine National Parkis an area of Australia’s oceans that has beenifi®l within
a regional marine plan as requiring the highestlle¥protection.

13 Reporting by the Minister for Environment and He  ritage

(2) The Minister for the Environment and Heritagél provide a report on the
progress in implementing the provisions of the A&gnent to the federal
parliament on behalf of the Natural Resource Mamaagg Ministerial
Council.

(2) The Minister shall table in Parliament the asmeport of the Australian Oceans
Authority.

14 Reporting by the Natural Resource Management Min isterial Council to the
Council of Australian Governments

(2) The Natural Resource Management Ministerialr@dwshall provide an annual
report to the Council of Australian Governmentspoogress in the implementation
of the Agreement.

(2) The Natural Resource Management Ministerialr@dwshall consult with the
relevant State and Territory government ministéngasticipating States and
Territories on matters relating to assessment ppdbaal processes, marine national
park proposals and amendments to regional mararespihere such matters are
relevant to areas within or adjacent to the coastérs of those states and
territories.

Part 2 Australian Oceans Authority

15 Establishment of the Australian Oceans Authority

(1) There is established by this Act an Authority bg ttame of the Australian
Oceans Authority.

(2) The Authority:

(€)) is a body corporate with perpetual succession

(b) shall represent the Crown in right of the Commorithea
(c) shall have a common seal

(d) may sue and be sued in its corporate name
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(e) shall, subject to this Act, be capable of takingighasing, leasing,
holding, selling and disposing of real and pers@naperty for the
purpose of performing its functions and exercigtagpowers under
this Act

()] shall be capable of doing and suffering all sudk aod things as
bodies corporate may by law do and suffer and waielnecessary
or expedient for the purpose of performing its tiows and
exercising its powers under this Act.

3) The common seal of the Authority shall be infsaustody as the Authority
directs and shall not be used except as authdby¢de Authority.

Board of the Authority

(2) There is to be a Board of the Authority.

(2) The Board is to consist of 16 Board memberscoe
(&) the Chairperson and

(b) 15 part-time members appointed by the Gove@mneral on the
recommendation of the Minister.

3) The Commonwealth must nominate a person t@peiated as the Chair in
consultation with State and Territory Governmenthe Commonwealth
may nominate no more than 7 other persons to beisted as Board
Members.

4) Each State and Territory Government may noreiagberson to be a Board
member providing that the State or Territory isagtigipating State or
Territory in the Intergovernmental Agreement on #aiga’s Oceans. No
more than 8 members shall be nominated by Statd amdory governments.

(5) A person is not eligible for appointment asaail Member unless the person
has a high level of expertise in an area relewattie function of the
Authority. Relevant areas include, but are nottahito, the following:

(€)) Marine management and policy development

(b) Ecologically sustainable oceans use

(c) Marine science

(d) Oceans-based communications and education

(e) Indi_genous knowledge of and relationships whtmarine
environment

® Environmental law

(9) Public sector governance

(h) Environmental auditing of programs, policy gdcesses.



17 Powers, Duties and Functions of the Authority

The powers duties and functions of the Authoritglsbe to:

(1)
(2)

3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

Administer this Act and any regulations and €sdmade thereunder.

Develop, manage, regulate and review Regioraimé¢ Plans under this Act
that incorporate quantified targets designed tot ieeobjectives of Regional
Marine Plans as set out in Section 24 of this Act.

Coordinate within the regional marine planngmgcess the identification and
selection of a comprehensive, adequate and repgatsersystem of marine
national parks.

Establish a national assessment and approve¢ss to be used by the
Authority and Commonwealth and participating Statd Territory
government agencies accredited by the Authorigotauct assessments and
approvals.

Establish nationally consistent and integrateelans planning, management and
regulatory processes in consultation with all gigsions and relevant stakeholders
for matters identified by the Agreement.

Oversee resource allocation for ecologicallstaimable non-extractive and
extractive oceans uses in each marine region.

Conduct strategic assessment and periodicwenieState, Territory and
Commonwealth agencies that assess proposals agdboamanagement
activities in the marine environment under accegatih from the Authority or
under operationally related Acts, ensuring thaisiecs-makers adhere to the
principles of Ecosystem-based Management and Eicalld§ustainable
Development and applicable Regional Marine Plarkeir decision-making.

Provide ongoing and regular auditing of State, i@y and Commonwealth
decision-making processes to ensure that the ptescof Ecosystem-based
Management and Ecologically Sustainable Developraenapplied in accordance
with Regional Marine Plans.

Investigate and report to Parliament or makememendations to relevant
ministers about the findings of assessments aniisacatried out under this
section.

Integrate data collection, research, infororasharing, communications and
education as part of the process of developindutheange of relevant
knowledge to be applied to the planning and degisiaking processes. This
includes scientific, economic and social studies lacal and Indigenous
knowledge.

Ensure that Indigenous communities are giygodunities, with appropriate
resources, to effectively engage in planning andagament decision-making
and actions in relation to their Sea Country.
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(12) Advise on significant inconsistencies betweparationally related Acts and,
where necessary, provide expert advice on amendnettiose Acts to
ensure the smooth functioning of this Act.

(13) Assess proposed actions that are referradutaler this Act.

(14) Provide secretariat support for the Naturaddriece Management Ministerial
Council.

Regulations

Q) The Governor-General may make regulations upemecommendation of the

Authority prescribing all matters required or petted by this Act to be
prescribed or necessary or convenient to be pbestifor carrying out or
giving effect to this Act.

Australian Oceans Authority Reporting

(1)

(2)

3)

(4)

(5)

The Authority will report to the Natural ResoarManagement Ministerial
Councll

The Authority shall at least once a year makepart to the Natural Resource
Management Ministerial Council on the operationthef Act and the progress
in the preparation and implementation of Regionafikt Plans including
reviews and audits of referrals, approvals andszssent processes,
achievement of operational objectives and thegets, and reviews of
Regional Marine Plans. The report shall be laibtseboth Houses of
Parliament by the Commonwealth Minister for Envir@ant and Heritage
within fourteen days of the making thereof if Pamient is sitting and if
Parliament is not sitting then within fourteen dafter the meeting of
Parliament.

The Authority shall table at the Natural ReseuManagement Ministerial
Council draft Regional Marine Plans for comment &nal Regional Marine
Plans for approval before their tabling in feddtatliament by the
Commonwealth Minister for Environment and Heritage.

The Authority shall every five years prepard anblicly release a State of the
Oceans Report. The report will present comparatata on the health of
Australia’s oceans and the trends in regularly tooed environmental health
indicators.

The Authority shall, five years after federari|mment approval of a Regional
Marine Plan, report to the Natural Resource Managelinisterial Council
on an assessment and review of the resource-usis,lallocations and
activities within a Regional Marine Plan.

Regional Marine Plan Working Groups

(1)

A Regional Marine Plan Working Group will be estabéd by the Authority
for each marine region.
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(2) A Regional Marine Plan Working Group will compris&rine planning
officers from the Authority, the Commonwealth ahd participating State
and Territory governments relevant to that region.

3) The function of the Regional Marine Plan Workingo@p is to prepare the
Regional Marine Plan for the marine region.

21 Regional Marine Planning Technical Groups

(2) The Authority may from time to time, establsiRegional Marine Planning
Technical Group and may dissolve any such Regidiaaine Planning
Technical Group.

(2) The function of the Technical Group will bepimvide expert advice to the
Authority and the Regional Marine Plan Working Gean matters including

to:

(€)) provide technical advice on the formulationpiementation and
review of Regional Marine Plans

(b) provide technical advice concerning the adjestiof a Regional
Marine Plan or regulations

(c) provide technical advice from a regional pecsipe to the

Authority.

3) A Regional Marine Planning Technical Groupogonsist of such number of
members as the Authority determines, and to inchet®le with skills and
expertise that are relevant to the nature of tblertieal advice required within
each marine region.

(4) The Authority is to ensure that the personsoappd as members of a
Regional Marine Planning Technical Group are ablerbvide relevant
technical advice in the formulation, implementatand review of Regional
Marine Plans.

22 Regional Marine Advisory Committees

(2) A Regional Marine Advisory Committee will betalished by the Authority
for each marine region.

(2) The function of a Regional Marine Advisory Coittee is to advise the
Regional Marine Plan Working Group and the Authyooih regional marine
planning matters including to:

€)) advise on the formulation, implementation adeaw of Regional
Marine Plans

(b) provide advice concerning the amendment ofgidal Marine Plan
or regulations

(c) provide advice from a regional perspectiveheRegional Marine
Plan Working Group and the Authority.
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3)

(4)

(5)

(6)

(7)

Part 3

A Regional Marine Advisory Committee is to cm®f such number of
members as the Authority determines.

The Authority is to ensure that the personsoappd as members of a
Regional Marine Advisory Committee represent a eaoiinterests and
expertise appropriate to the functions of the cott@mifor the region and
include a representative from each of the industyamunity, conservation
and Indigenous sectors within the region.

A Regional Marine Advisory Committee may operat the way it
determines, subject to any regulations and the FafReference given to it
by the Authority.

The regulations may provide for the operatiod procedures of a Regional
Marine Advisory Committee.

The regulations may allow a Regional Marine Advy Committee to
determine its own procedure on any matter.

Regional Marine Planning

23 Making Regional Marine Plans

(1)

(2)

The Authority may make and review Regional MarPlans for any marine
region that is a part of Australia’s oceans for phepose of furthering the
objectives set out in this Act.

All Regional Marine Plans existing at the dateommencement of this Act
are deemed to have been made under this section.

24 Objectives of Regional Marine Plans

The objectives of Regional Marine Plans are to:

(1)

(2)

3)

(4)

(5)

(6)

Implement the vision of healthy oceans caredunderstood and used wisely
for the benefit of all, now and in the future.

Ensure ocean uses are ecologically sustainable.

Ensure the optimal utilisation of ocean resources.

Preserve and protect important places and signifigpecies in Australia’s
oceans while promoting sustainable managemendafkiny and threat
minimisation.

Provide the framework and processes for implemgragosystem-based
management in Australia’s oceans.

Integrate ecosystem-based management with oceasge@ent processes of
oceans-based industries and their management digor
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(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

Integrate ecosystem-based management within andsardustry,
government and agency jurisdictions contiguous withffecting of
Australia’s oceans.

Identify and protect natural and cultural oceanstége.

Provide a framework for the identification, seleati establishment and
management of a comprehensive, adequate and refaae system of
Marine National Parks integrated with regional manplanning processes.

Promote understanding and protection of the bicklgliversity of
Australia’s oceans, their ecological processestlaid resources.

Ensure effective community engagement in Regioraiihd Planning.

Ensure that Indigenous communities are given tpaaty to be effectively
involved in Regional Marine Planning and managendectsion-making and
action.

Ensure that the environmental and management kdgelef Indigenous
communities is effectively integratédrough a collaborative procesgh
non-Indigenous oceans knowledge bases in the Raditarine Plan.

Encourage Indigenous employment opportunities anmihg and
management actions.

Ensure that management boundaries are based oystros and thaheir
development is informed by Indigenous knowledg8&ed Country
through a collaborative process including consiti@naof the cultural
boundaries of Indigenous communities.

Ensure that decisions in relation to oceans resaalfocation are
environmentally, socially, culturally and econoniiigdalanced.

Improve expertise and capabilities in oceans-rélatanagement, science,
technology and engineering.

Foster increased community understanding of Auatsabceans and
appreciation of the need for their conservation @erwlogically sustainable
use.

Regulate the use of Australia’s oceans so as tegrthem while allowing for
their reasonable use.

Regulate exploitative activities so as to mize the deleterious effect of
those activities on Australia’s oceans.

Reserve some areas of Australia’s oceans for sipgireciation and enjoyment
by the public.
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25 Contents of Regional Marine Plans

(2) A Regional Marine Plan for an area must sedlrtiher the objectives of this

Act.

(2) Regional Marine Plans must include:

(@)
(b)
()

(d)

(€)
(f)

(9)
(h)
()
0)
(k)
()

(m)
(n)
(0)
(P)

(@)

a description of the marine region’s naturagial, cultural and
economic values

a description and mapping of the marine regionsgstems and their
values

a list and explanation of operating principles ecidion rules that will
be/have been used to develop the Regional Marere Pl

maps identifying zones and ecologically sustaingbigposes and use
(multiple and single) permissible in those zones the level of
activity of those uses (including seasonal and setal use)

identification of existing impacts on and threas\ustralia’s oceans
ecosystems

identification of measurable operational objectjvedicators and
targets — environmental, social, cultural and eatne- for
ecologically sustainable oceans protection and use

a public, transparent and accredited performareesament and
review process (which will be used for evaluatiod audit)

assessment of the risks to ecosystem, economiayaudnd social
values in the marine region and to the achievemftite operational
objectives of the plan

actions to achieve the operational objectives adatator targets
research, information and monitoring systems

a comprehensive, adequate and representative sgétdarine
National Parks

a framework for the management of permitted usésimzones and
Marine National Parks

a framework for compliance and enforcement
a communications and education strategy
actions to engage stakeholders and the wider cortynun

mechanisms for collaboration with Indigenous pedplensure
community knowledge, perspectives and participatiborm the
planning and ongoing management of Sea Country

mechanisms to encourage community proposals foagement
zones and Marine National Parks within the procegkned in
Section 28

zones that give priority to subsistence and ecodilyi sustainable
economic use by Indigenous communities.
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26 Process for Developing Regional Marine Plans

Q) The Authority shall publish a notice in t®vernment Notices Gazette
newspaper circulating throughout the land areatlyedjacent to the
relevant marine region and on the internet statiagthe Authority is to begin
a regional marine planning process for the marggon.

(2) The Authority will, with the assistance of the Ragal Marine Plan Working
Group, prepare and publish a Regional Marine Rtapiag paper identifying
and discussing the information and issues for thama region and inviting
public representations prior to developing thet filrsift of each Regional
Marine Plan, in collaboration with relevant Stabel & erritory governments,
within 36 months of its establishment.

3) As part of the regional marine planning processAthority under this Act
shall prepare a draft Regional Marine Plan anada fRegional Marine Plan.

(4) The Authority will identify existing government ambn-government
organisations that may be particularly interestethe marine region which
the relevant Regional Marine Plan addresses arbrefaest comments from
them during the regional marine planning process.

(5) The Authority will seek to engage the relevant Camwmealth, State and
Territory Governments in regional marine plannimggesses to ensure that
they are integrated across Commonwealth, Statd ardory marine waters.

(6) The Authority will establish a consultation procegthin the land area
directly adjacent to the relevant marine region theludes meetings with
interested government and non-government orgaorggtcommunity fora
and promotion within the regional media.

(7) The Regional Marine Plan scoping paper to be pesphy the Authority shall
investigate the marine region’s environmental, @ocultural and economic
values and issues.

(8) On completing the scoping paper the Authority shall

(@) publish the scoping paper

(b) give notice in th&overnment Notices Gaze#iad in a public notice
in a newspaper circulating in the land area diyeatljacent to the
relevant marine region and on the internet thastwping paper is
available, and from where the public can obtaio@ycand stating
that any submission to the Authority in relatiorthe report will be
considered by the Authority if they are made bytedot less than 60
days of such notice providing details on how to enalcomment.

(9) The Authority shall consider any submissions iatieh to such scoping
paper made by any person or body within 90 daysbfe being given under
subsection (8)(b) and may incorporate any parthefstubmission or
representation from any such person or body org#aisin preparing the
draft Regional Marine Plan.
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(10)

(11)

(12)

(13)

(14)

(15)

(16)

Not earlier than 90 days after notice being givedar subsection (8)(b) the
Authority shall:

(€)) publish a notice in thBovernment Notices Gazetiad a newspaper
circulating throughout the marine region and onithernet
announcing that the draft Regional Marine Plarvalable and from
where copies of it can be obtained and specifydaness to which
submissions may be forwarded and providing detailsow to make
a comment

(b) send a copy of the draft Regional Marine Plan to:

i.  the Council of any municipality within the magimegion
covered by the draft Regional Marine Plan

ii. any public authority or government departmdratttin the
opinion of the Authority has an interest in theioegcovered by
the draft Regional Marine Plan

iii. any person or body who made a submission usdbsection (8)

Any person or body can make submissions to the gkitthin relation to the
draft Regional Marine Plan and these shall be densd by the Authority if
they are made by a date not les than 60 days bfrsatece being given under
subsection (10)(a).

The Authority shall consider any submissions iatieh to such draft
Regional Marine Plan made by any person or bodlyimR0 days of notice
being given under subsection (10)(a) and may irarate any part of the
submission or representation from any such pers@ody organisation in
preparing the final Regional Marine Plan.

Where, in the opinion of the Australian OceAnghority, the planning
process or the development of a Regional Marina ®Riauld benefit from
independent recommendations on any matter, it ref@y the matter to a
Regional Marine Planning Panel for its consideraiad recommendation.

The Regional Marine Planning Panel shall casepthree independent
persons with no institutional obligations to thesfalian Oceans Authority or
the participants in the planning process. Two mensiBhall be nominated by
the Natural Resource Management Ministerial Counaill the chair of the
Panel shall be nominated by the Australian Oceartbdkity.

The Australian Oceans Authority shall advise Natural Resource
Management Ministerial Council of the Regional MarPlanning Panel
recommendations and its response to those reconatiemsl This advice
will be submitted to the Natural Resource Managérivenisterial Council as
part of the materials recommending adoption ofasfation to the Regional
Marine Plan.

The Natural Resource Management Ministerialr@@d shall consider the
advice provided under subsection (15) and formwadecision for the
Regional Marine Plan. In preparing that adviceNla¢ural Resource
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(17)

(18)

(19)

(20)

(21)

(22)

Management Ministerial Council shall also seek eglfiom relevant State
and Territory ministers in participating governneent

When the Authority submits its final Regioigrine Plan to the Natural
Resource Management Ministerial Council it shalelbeompanied by a copy
of any submissions received from any person or pddgartment, authority
or council pursuant to the provision of subsectmyether with comment by
the Authority on these submissions.

On receipt of the final regional marine pldrsobsection (17) the Natural
Resource Management Ministerial Council shall, mygonsideration of the
plan, seek the advice of relevant State and Teyritanisters in participating
governments in that region.

After receiving the advice referred to in sedison (18), and having
considered the final regional marine plan, the RdtResource Management
Ministerial Council may:

(&) accept the Regional Marine Plan as so submitired

(b) refer it to the Authority, together with itsgestions, for further
consideration.

Where the Regional Marine Plan has been soresf to the Authority, it shall,
as soon as practicable after the receipt of thedRagMarine Plan, give
further consideration to the plan, having regartheosuggestions of the
Natural Resource Management Ministerial Counciti again submit the
Regional Marine Plan, with or without alteratiotsthe Natural Resource
Management Ministerial Council, together with itsranents on the
suggestions of the Natural Resource Managementshimal Council.

When the Regional Marine Plan is again sulechito the Natural Resource
Management Ministerial Council, it shall, as sosrpeacticable after receipt
of the Regional Marine Plan, accept it as so subthibr after making such
alterations as the Council thinks fit.

Where the Natural Resource Management Mimgdt€ouncil makes
alterations to a Regional Marine Plan under subime¢19), it shall prepare a
report specifying the alterations and setting oyt\@ews expressed by the
Authority in respect of the matters to which thedtions relate, and the
report shall accompany the Regional Marine Plannwhis laid before both
Houses of the Commonwealth Parliament under Se88aof this Act.

27 Marine National Parks in Regional Marine Plans

(1)

(2)

Regulations may provide for the designatioMafine National Parks in
Australia’s oceans by identifying such areas ialavant Regional Marine
Plan.

The Authority shall coordinate the identifiatiand selection processes for
Marine National Parks to be included in a Regidviatine Plan in accordance
with the criteria for identification and selectitisted in Schedule 4.
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3) The Authority shall coordinate the public coltetion processes associated
with the identification, selection and declaratafrMarine National Parks to
be included in the Regional Marine Plan processudiined in Section 26.

4) The preparation and review of Marine NationatkPmanagement plans in
Australia’s oceans, and the day-to-day managenfehedarine National
Parks, shall be carried out by Departments or agerat Commonwealth,
State, Territory and regional levels deemed apjmtgby the Authority and
in collaboration with the Commonwealth and relev@tate and Territory
Governments.

(5) Where a Marine National Park is established peacross waters of abutting
jurisdictions, the respective Commonwealth depantsier agencies and their
State and Territory counterparts shall seek to lodecand implement
cooperative management arrangements for the Malatienal Park.

28 Regional Marine Planning and Community Engagemen  t

(1) Individuals and community groups shall be encoudaay@lsupported by the
Authority to engage in regional marine planning amhagement processes to
promote oceans protection and ecologically sudbéenase.

(2) The Authority shall provide advice on biophydiand scientific information,
clear processes to guide community initiativesacép for individuals and
community groups to provide comment in relatioptoposed decisions of
the Authority, and assistance to communities tonuie the values of their
marine region.

(3) Inthe preparation of the regional marine sogmiaper, and the draft and final
Regional Marine Plan for a marine region, the Autlganust engage
interested parties and the general community by:

(&) holding community fora within the marine regituring the preparation
of the scoping paper and draft Regional Marine Plan

(b) liaising and consulting regularly with repretsives of oceans-based
industries, Indigenous communities and conservairganisations
during the preparation of the scoping paper antt Begional Marine
Plan

(c) establishing a Regional Marine Advisory Comeetiind a Regional
Marine Planning Technical Group for the region aedeby the plan.

(4) Anindividual or body in the community shall &ble to make a proposal for a
Marine National Park or management zone to be kstted within a marine
region during the preparation or review of a Regldviarine Plan, in which
case, such a proposal must be dealt with undesrthasions for the
preparation and review of regional marine planSestions 26 and 32.

(5) Where a proposal for a Marine National Park ananagement zoning is made

for a marine region by an individual or communitydly, the Authority shall
determine whether:
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(6)

(a) the proposal meets the purpose of the Act lamalbjectives of the

Regional Marine Plan and would not undermine tlalgectives

(b) the proposal contains sufficient informatioretmable the values of the
area and the likely impacts of the proposed agtiatbe assessed

(c) the proponent has consulted with the Tradifi@aners, Native Title
holders and claimants ,and the parties to any érigs Land Use
Agreements in the area

(d) the proponent has consulted with representtiwe¢hose likely to be
affected by the proposal

If the Authority determines that the critenrasubsection (5) (a)-(d) have been

satisfied, it shall have the proposal includedchimtegional marine planning process
outlined in Section 26.

29 Plans of Management and Groups with Special inte  rest in a Marine
Region

(1)

(2)

The Authority may enter into an agreement oairggement with a group of
people who are representative of a community gtbaphas a special interest in
the marine region of a Regional Marine Plan. Saighoup can include people
who have some form of native title to the apeds resources or are parties to an
Indigenous Land Use Agreement, are Native Titlécdats or have some other
special identification with thenarine region or its resources.

The agreement or arrangement in subsectioméi))relate to the development
and/or the implementation of a plan of managemeamtor for a species or
ecological community within, the area concerned imadg, if the Authority
considers it appropriate, provide that, if sucHeanf management is prepared,
the community group is to manage the area, orfgkeiss or ecological
community within the area, jointly with the rele¥ananagement agency in
accordance with the Regional Marine Plan.

30 Regional Marine Planning and Financial Assistanc e to Affected Parties

(1)

(2)

Users of Australia’s oceans deemed eligible faaritial assistance as a result
of Authority decisions in implementing a Regionadiihe Plan can make
applications for that assistance from the Regitdwine Planning Assistance
Assessment Panel.

The Regional Marine Planning Assistance AssessRamel| is to consist of 3
members who are to be appointed by the NaturallResdManagement
Ministerial Council, being:

(a) achairperson who has, in the opinion of theuN& Resource
Management Ministerial Council, extensive knowledgd experience
in any one or more of the following areas, industgmmerce,
economics, law or public administration

(b) one person, selected by the Natural ResourcealyEment Ministerial
Council, from a panel of 3 persons associated arith familiar with the
affected industries and jurisdictions
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3)

(4)

(5)

(c) one person who, in the opinion of the Natures®urce Management
Ministerial Council, has expertise in financial teas.

Financial assistance will be available to thoseng=d commercial
Commonwealth, State and Territory fishers and soarperators that can
prove a loss of income or increased costs assdaidth the gaining of their
income.

The formula for financial assistance and the caomakt under which financial
assistance shall be granted shall be dealt withemegulations made under
this Act.

Where an eligible applicant for financial assiseigcdissatisfied with the
decision made by the Assessment Panel, that apptiea appeal that
decision to the Administrative Appeals Tribunal.

31 Adjustments to a Regional Marine Plan

(1)

(2)

3)

From time to time, to satisfy the requiremesftadaptive management, and as the
result of monitoring, auditing and review processlee Authority may make
adjustments to the operational objectives, indisatiargets and other features of a
Regional Marine Plan.

Before making such adjustments identified ursidrsection (1), the Authority shall
notify the Natural Resource Management Ministe@ialincil, relevant
Commonwealth, State and territory agencies, amvaak stakeholders, for
comment.

The adjustments will then be made to the Regjidarine Plan and become part of
the Regional Marine Plan for that marine region.

32 Review of Regional Marine Plans

To ensure adaptive management, and in additiongoing monitoring and performance
programs, each Regional Marine Plan must be revdweahe Authority.

(1)

(2)

3)

(4)

The Authority must adopt specific indicatorasgt which compliance with
actions in the Regional Marine Plan are review€de compliance review
must be reported on annually and published by tih&kity on a website
established for that purpose.

The resource-use levels, allocations and dietsvithin the Regional Marine
Plan must be reported on annually and reviewedabsyley the Authority after
the final plan’s approval by federal parliament asdessed in relation to past
and projected operational needs.

The entire Regional Marine Plan must be reviéagleast every 9 years after
the plan’s approval by federal parliament.

In the review process the Authority must purawmllaborative and integrated
process with the Commonwealth, State and Terri@wyernments, and
community, industry and Indigenous groups.
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33 Regional Marine Plans to be Laid Before Parliame  nt

(1)

(2)

3)

(4)

(5)

(6)

Part 4

Where a Regional Marine Plan has been accepted Gedéon 26, the
Commonwealth Minister for Environment and Heritafall cause it to be
laid before both Houses of the Parliament as se@racticable and not later
than 15 sitting days after the day on which it wesepted.

Either House of the Parliament, within 15 sittiragyd after the plan has been
laid before that House, may, in pursuance of aonatpon notice, pass a
resolution disallowing the plan.

If, before the expiration of 15 sitting days of aude of the Parliament after
the plan has been laid before that House:

(@) that House is dissolved or, being the HoudRegresentatives, expires,
or the Parliament is prorogued; and

(b) aresolution for the disallowance of the plas hot been passed by that
House; the plan shall, for the purposes of thisiaecbe deemed to
have been laid before that House on the firshgittiay of that House
after the dissolution, expiry or prorogation, as tase may be.

If either House of the Parliament passes a resoluti accordance with
subsection (2) disallowing the plan, the Naturad®ece Management
Ministerial Council shall direct the Authority togpare a fresh plan and the
Authority shall thereupon reconsider the matter prgpare a fresh plan, and
Section 26 applies accordingly.

If neither House of the Parliament passes a rasalit accordance with
subsection (2) disallowing the plan, the Naturas®e&ce Management
Ministerial Council shall, as soon as practicalfterahe expiration of the last
day upon which such a resolution could have bessgsh by public notice
state that the plan is to come into operation date specified in the notice
(not being a date earlier than the date of puldioatf the notice in the
Government NoticeSazett¢ and the plan shall come into operation on that
date.

A notice referred to in subsection (5) shall speaif address or addresses at
which copies of the plan may be inspected or puethiaand may contain a
description of the zone or zones to which it redateany other particulars of
the plan.

Management and Enforcement

34 Referrals and Approvals

(1)
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(2)

3)

(4)

(5)

(6)

(a) within a State or Territory, including its tiorial waters, that is not a
participating State or Territory for the purposéshis Act or

(b) within a State or Territory, including its teorial waters, that is a
participating State or Territory for the purposéshis Act but which
has not been accredited by the Authority in refatmits assessment
and approval processes under the relevant opeadltidisted Acts
referred to in Schedule 1 or

(c) within a Commonwealth marine area or withineaternal adjacent area
where the activity will have a significant impact the Commonwealth
marine area.

As soon as practicable after receiving a rafesf a proposal to take an action, the
Authority must cause to be published on the Interne

(@) the referral and

(b) aninvitation for anyone to give the Authord@gmments within 10 business
days (measured in Canberra) on whether the actsvitgnsistent with the
matters that the Authority must have regard tasted in subsection (4).

Where an activity listed in Schedule 3 is reddrto the Authority under
subsection (1), or as a result of the making ofilagpns under subsection (9)
(a), the Authority may:

(&) approve the undertaking of the activity, indghgdsubject to such
conditions as it thinks fit or

(b) refuse to allow the activity to be undertaken.

In reaching its decision under subsectiont{8,Authority shall have regard

to:

(&) the purposes and object of this Act

(b) the principles of ecosystem-based management

(c) the principles of ecologically sustainable depenent

(d) the provisions of the relevant regional managemnplan

(e) any comments received under subsection (2) and

(H any comments provided to the Authority by teéerant Regional
Marine Planning Advisory Committee or Regional MarPlanning
Technical Group.

The proponent, or any person who has made comsmpersuant to subsection
(2) with respect to an activity referred to the Barity under subsection (1) or
under regulations made under subsection (9)(a),appgal to the
Administrative Appeals Tribunal against a decisiémhe Authority made
pursuant to subsections (3) and (4).

The Authority may accredit participating StateTerritory or Commonwealth
agencies in relation to its assessment and apppovedsses under the
relevant operationally-listed Acts in Schedule Jevéhit is satisfied that those
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35

(7)

(8)

(9)

(10)

processes will be implemented in a manner thabnsistent with, and gives
effect to, the matters referred to in subsectign (4

The Authority shall monitor and review at reguintervals the operation of
the relevant assessment and approval processes agttredited participating
State or Territory or Commonwealth agencies

If the Authority considers, as a result ofritsnitoring and review action
under subsection (7), that there has been a stibsfaiure within an
accredited participating State or Territory or velet Commonwealth
decision-making body to implement its assessmeathiaaproval processes in
a manner that is consistent with, and gives eftedhe matters referred to in
subsection (4), it may suspend or withdraw its editation of the relevant
State or Territory or relevant Commonwealth decisizaking body.

Regulations may be made for the purpose ohgitirther effect to this
section, including:

(&) providing for the referral of prescribed adieas within or adjacent to a
marine region to the Authority for assessment grt@val where a
regional marine plan has not yet commenced operaticelation to
such region

(b) describing the information required to be subediby a proponent to
the Authority where referral is required under testion

(c) providing for comment to be obtained from te&evant Regional
Marine Planning Advisory Committee and Regional iaiPlanning
Technical Committee in relation to activities reéef to the Authority
under this section.

If the Authority is aware of a proposal to erdke, or the undertaking of, an
activity that, in its opinion, requires referralitdor assessment and approval

under this section but which has not been so reddry the proponent, the
Authority may by notice in writing served on theponent require that the
proposed activity be referred to it by the propdnen

Offence Not to Comply

(1)

Once made in accordance with this part, a RediMarine Plan has

statutory force under this Act and is binding drCdmmonwealth, State and
Territory authorities, agencies and departments.

(2)

Any person who:

(&) undertakes, or commences to undertake, antgatiat is required to be

referred to the Authority for assessment and apgdronder this section
without having referred the proposed activity tiod @btained the
relevant approval from, the Authority or

(b) fails to comply with a notice served by the Barity under Section 34
(20) or
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(c) fails to comply with a condition of an approgabnted by the Authority
under this section.

is guilty of an offence.
Penalty: 500 penalty units.

36 Enforcement of Act and Regional Marine Plans

Applications for injunctions

(1) If any authority, agency or person has engagegdages or proposes to
engage in conduct consisting of an act or omisiahconstitutes an offence
or other contravention of this Act, a Regional MarPlan or the regulations:

(€)) the Natural Resource Management MinisterialrCowr

(b) any person, persons or incorporated or uniraatpd group,
regardless of whether or not any right of that pergersons or
incorporated or unincorporated group has beemigdx

may apply to the Federal Court for an injunction.

Prohibitory injunctions

(2) If a person has engaged, is engaging or isggiog to engage in conduct
constituting an offence or other contraventionhig tAct or the regulations, the
Court may grant an injunction restraining the parsom engaging in the conduct.

Additional orders with prohibitory injunctions

3) If the court grants an injunction restrainingeason from engaging in
conduct and in the Court's opinion it is desirdbldo so, the Court may
make an order requiring the person to do somettireduding repair or
mitigate damage to the environment).

Mandatory injunctions

(4) If a person has refused or failed, or is refgsr failing, or is proposing to
refuse or fail to do an act, and the refusal dufeidid, does or would
constitute an offence or other contravention of #ct or the regulations, the
Court may grant an injunction requiring the persodo the act.

Interim injunctions

(5) Before deciding an application for an injunationder this section, the Court
may grant an interim injunction:

(a) restraining a person from engaging in conduct o
(b) requiring a person to do an act.

No undertakings as to damages

(6) The Federal Court is not to require an apptidanan injunction to give an
undertaking as to damages as a condition of gigatminterim injunction.
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Schedule 1 Operationally Related Legislation

This is a representative list of the Commonweaithte and territory legislation to illustrate
what could be included in this Schedule. The flistilwould be settled through a process of
consultation between the Commonwealth, state amitbty governments.

Commonwealth

Aboriginal and Torres Strait Island
Heritage Protection Act 1984
Aboriginal Land Grant (Jervis Bay
Territory) Act 1986

Antarctic Marine Living Resources
Conservation Act 1981

Antarctic Treaty (Environment
Protection) Act 1980

Antarctic Treaty Act 1960
Australian Heritage Council Act 2003

Australian Maritime Safety Authority Ac

1990
Australian Tourist Commission Act 198
Ballast Water Research and

Development Funding Collections Levy

Act 1998

Biological Control Act 1984

Carriage of Goods by Sea Act 1991
Control of Naval Waters Act 1918
Crimes at Sea Act 2000

Customs Act 1901

Defence Act

Environment Protection (Sea Dumping
Act 1981

Environment Protection and Biodiversit)

Conservation Act 1999

Export Control Act 1982

Fisheries Administration Act 1991
Fisheries Management Act 1991
Foreign Fishing Boats Levy Act 1991
Foreign Fishing Licences Levy Act 199
Great Barrier Reef Marine Park Act
1975

Hazardous Wastes (Regulation of
Exports and Imports) Act 1989
Historic Shipwrecks Act 1976

Native Title Act 1993

Navigation Act 1912

Offshore Minerals Act 1994

Petroleum (Submerged Lands) Act 196

Protection of the Sea (Prevention of
Pollution from Ships) Act 1983
Quarantine Act 1984

Sea Installations Act 1987

Seas and Submerged Lands Act 1973
Submarine Cables and Pipelines
Protection Act 1963

Torres Strait Fisheries Act 1984
Wildlife Protection (Regulation of
Exports and Imports) Act 1982

New South Wales
Coastal Protection Act979
Commercial Vessels Act 1979
Environmental Planning and Assessme
Act1979
Fisheries Act 1935
Fisheries Management Act 1994
Forestry and National Park Estate Act
1998
Marine Parks Acfl997
Marine Safety Act 1998

t National Parks and Wildlife Act 1974
Native Title (New South Wales) Act 199

7 Native Vegetation Conservation Act 194
Navigation Act 1901
Petroleum (Submerged Lands) Act 198
Ports Corporatisation and Waterways
Management Act 1995
Protection of the Environment Operatio
Act1997
Recreation Vehicles At983
Sea Carriage of Goods (State) Act 1921
Threatened Species Conservation Act
1995
Tourism New South Wales Act 1984

¥ Northern Territory

Aboriginal Land Act 1978

Cobourg Peninsula Aboriginal Land,
Sanctuary and Marine Park Act 1981
Energy Pipelines Act 1982 (No 2)
Fisheries Act 1988

L Marine Pollution Act 1999 No 43
Northern Territory Tourist Commission
Act 1979 No.124

Petroleum (Submerged Lands) Act 198
1982 No. 50

Petroleum Act 1984 No 50

Territory Parks and Wildlife
Conservation Act 1997

Queensland

’Animal Care and Protection Act 2001
Biological Control Act 1987
Coastal Protection and Management Ag
1995
Fisheries Act 1994
Integrated Resort Development Act 198
Marine Parks Act 1982
Maritime Safety Queensland Act 2002
Nature Conservation Act 1992
Petroleum (Submerged Lands) Act 198
No 22
Tourism Queensland Act 1979
Transport Operations (Marine Pollution
Act 1995

South Australia
Aquaculture Act 2001
Coast Protection Act 1972
nDevelopment Act 1993
Environment Protection (Sea Dumping)
Act 1984
Environment Protection Act 1993
Fisheries Act 1982
Harbours and Navigation Act 1993
Historic Shipwrecks Act 1981
National Parks and Wildlife Act 1972
Native Vegetation Ad991
4Petroleum Act 2000 No. 60
)4Pollution of Waters by Oil and Noxious
Substances Act 1987
? South Australian Ports (Disposal of
Maritime Assets) Act 2000
South Australian Tourism Commission
nAct 1993
Wilderness Protection Act 1992

Tasmania

L Biological Control Ac{1986)

Coastal and Other Waters (Application
State Laws) Act 1982

Environmental Management and
Pollution Control Ac{(1994)

Living Marine Resources Management
Act 1995

Marine and Safety Authority Act 1997
Petroleum (Submerged Lands) Act 198
Pollution of Waters By Oil and Noxious
Substances Act 1987

Roads and Jetties Act 1935
Threatened Species Protection A995)
1 Tourism and Recreational Developmen
Act 1977

Tourism Tasmania Act 1996

Whales Protection A¢1988)

Victoria
Coastal Management At095
Conservation, Forests and Lands Act
1987
t Cultural and Recreational Lands Act
1963
Environment Effects Act 1978
7Environment Protection Act 1970
Fisheries Actl995
Flora and Fauna Guarantee Act 1988
Marine Act 1988
P National Parks Act 1975
Petroleum (Submerged Lands) Act 198
Petroleum Act 1998
Pollution of Waters by Oil and Noxious
Substances Act 1986
Port Services Act 1995

N

o
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Western Australia

Caravan Parks and Camping Grounds
Act 1995

Conservation and Land Management A
1984

Environmental Protection Act 1986
Fish Resources Management Act 1994
Fisheries Adjustment Schemes Act 198
Fishing and Related Industries
Compensation (Marine Reserves) Act
1997

Fishing Industry Promotion Training and

Management Levy Act 1994
Harbours and Jetties Act 1928
Land Administration Act 1997
Marine and Harbours Act 1981
Maritime Archaeology Act 1973
Pearling Act 1990

Petroleum (Submerged Lands) Act 198
Petroleum Act 1967 No 72

Pollution of Waters by Oil and Noxious
Substances Act 1987

Port Authorities Act 1999

Rottnest Island Authority A&987

Sea Carriage of Goods Act 1909
Water and Rivers Commission Act 199
Waterways Conservation Act 1976
Western Australian Coastal Shipping
Commission Act 1965

Western Australian Land Authority Act
1992

Western Australian Marine Act (Sea
Dumping) Act 1981

Western Australian Marine Act 1982
Western Australian Tourism Commissic

N

OT

Act 1983
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Schedule 2 International Conventions, Treaties and Agreements
Influencing Oceans Management in Australia

Agreement for the Protection of Migratory Birds &idds in Danger of Extinction and their
Environment between the Government of AustraliathedSovernment of Japan (JAMBA)
Agreement for the Protection of Migratory Birds ahdir Environment between the
Governments of Australia and the People's Repualbkghina (CAMBA)

Antarctic Treaty 1959

Australia-Netherlands Agreement Concerning Old B8bips 1972

Basel Convention on the Control of Transboundarywéheents of Hazardous Wastes and
their Disposal 1989

Convention concerning the Protection of the Worldt@al and Natural Heritage 1972
Convention for the Conservation of Antarctic Se132

Convention for the Conservation of Southern Blu&iima 1993

Convention for the Prohibition of Fishing with Loygiftnets in the South Pacific Region
1989 and Protocols

Convention for the Protection of the Natural Researand Environment of the South Pacific
Region (SPREP) and related Protocols

Convention on Biological Diversity 1992

Convention on Conservation of Nature in the Sowttifie 1976 (Apia Convention)
Convention on the Conservation of Antarctic Marimeng Resources 1980 (CCAMLR)
Convention on the Conservation of Migratory Speoied/ild Animals 1979 (Bonn
Convention)

Convention on Trade in Endangered Species of Walahg and Flora 1973

Convention on Wetlands of International ImportaBspecially as Waterfow! Habitat 1971
(Ramsar Convention)

International Convention for the Prevention of Btidin from Ships 1973

International Convention for the Safety of LifeSa 1974 (SOLAS) and Protocol of 1988
International Convention for the Tonnage Measurdroé8hips 1969

International Convention of lead Lines 1966

International Convention on Oil Pollution Preparess, Response and Cooperation 1991
International Convention on Prevention of Marindli®mn by Dumping of Wastes and
Other Matter 1972

International Convention on Standards of Traini@grtification and Watchkeeping for
Seafarers 1978

International Convention on the Regulation of Wingl1946

Protocol of 1978 relating to the International Cention for the Prevention of Pollution from
Ships

Protocol on Environmental Protection to the Antardreaty 1991 (Madrid Protocol)
Protocol to the SPREP for the Prevention of Palutf the South Pacific Region by
Dumping 1986

SPREP Protocol Concerning Cooperation in Comba&wifution Emergencies in the South
Pacific Region 1986

Torres Strait Treaty 1978

United Nations Convention on the Law of the Sea2198

USSR-Australia Migratory Bird Agreement
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Schedule 3 List of Actions that are to be Referred for Assessment and
Approval

This is a representative list of the scheduledastrequired to be referred by proponents for

assessment and approval by the Australian Oceatim@ly pursuant to Section 34 of this Act.

The final list would be settled through a processamsultation with interested parties:expansion
of shipping traffic

» changes in gear and the location of a fishery

» anew fishery targeting a previously untargetedigse

* anew shipping lane

» creation of or expansion of a marine national park

* bioprospecting and subsequent exploitation of otiéan
* mining operations for previously untargeted defgosit
» tidal or wave-based energy production projects

» desalination projects

» the use of super trawlers
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Schedule 4 Criteria for Identification and Selection of Marine National

Im

Parks

Criteria Explanation

Ecological

Comprehensiveness The full range of biophysicadmity (habitat types) is included in a syste
of marine national parks

Adequacy Ability to maintain conservation objectwef individual marine national
parks (eg. each unit large enough) and of maritiere park system (eg.
units close enough together). The size of eaclomaltpark based on its
status, condition, vulnerability and disturbance

Representative Representative at the levels oEbigigphic region, bioregion, ecosystem
habitat and community types. A minimum amount afrelioregion should
be included

Criticalness Degree to which life stages of valspecies (eg. rare, endangered,

commercial) and important ecosystem processesependent on the habitd
or area

Irreplaceability

The degree to which a particulabitat is irreplaceable if lost to
development or degradation

Naturalness

Degree of protection from human distioeb (favours remote locations an
those adjacent to terrestrial parks)

Important species and communities

Includes keyiepdar maintenance of ecosystem processes (egassit
and significant habitats that help protect raresdtened, endemic or
migratory species. Also include threatened marootogical communities
and critical habitat of listed threatened species

Rarity, uniqueness

Contains rare, unique, iconienorsual biogeographic qualities, habitats,
geological or biological features. Incorporatingadla biophysical feature o
place maximises the ecological benefits gained frmanaging whole
ecological units

Vulnerability Fragile areas receive higher rankimgelection process

Diversity Variety of habitats or communities; smgecrichness, species diversity
(within habitats). Danger that natural areas thaiess diverse but of
ecologically importance will be ignored in selentjgrocess

Redundancy Degree of replication built into thetesys

Distribution The marine national park network shibrdflect that community types,

habitats and ecological processes can cover widiedmal and longitudinal
ranges. High-level protection should exist throughbe water column in
recognition of vertical linkages between habitaid species

Ecological processes

Théing of individual areas in the network shoulfleet currents, dispersd
patterns, migratory routes of fish and whales, Ulivgeareas, spawning
aggregations and congregation sites of high-ordeggtors or other
important keystone and indicator species

Productivity Higher priority given to the more prative areas in the selection process
Scientific, cultural, pragmatic and economic

Benchmarking Value to monitoring of ecological effeof protection

International value Areas covered by internatimuaventions

Research Scientific value for research

Diversity People are more impressed by areas wgth $pecies diversity, and hence

see more value in protecting them

Special species or features

Feel-good value oégiiag unique, unusual, rare endangered species (eg

endangered mammals)

Feasibility

Take into account ability to managefpece and monitor (favours areas
adjacent to existing coastal protected areas). thisdevel of conflict
generated towards proposal

Educational value

Value to formal and informal mareducation programs

Restorability

Potential for restoration to natistate

Cultural value

Indigenous and non-indigenous

Recreational and tourism value

Economic and sweilales and contribution to community wellbeing

Accessibility

For public education and involvement

Scenic beauty

Value to scenic appreciation of neaaimd coastal environments
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A glossary of acronyms used in ~ Out of the blue

AAD
ACF
AFMA
AIMS
AMSA
ANZECC
AOT
BOM
BRS
COAG
CSIRO
DAFF
DEH
DEST
DITR
DSTO
EBM
EEZ
EPBC Act
ESD
FAA
FMA
FRDC
GA
GBRMP
GBRMP Act
GBRMPA
IGAAO
IGAE
IMCRA
IUCN
MAGOP
MARPOL
MCCN
MPA
NELA
NEPC
NEPM
NOAG
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Australian Antarctic Division

Australian Conservation Foundation

Australian Fisheries Management Authority

Australian Institute of Marine Science

Australian Maritime Safety Authority

Australian and New Environment and Conseova€Council
Australian Oceans Territory

Bureau of Meteorology

Bureau of Rural Sciences

Council of Australian Governments

Commonwealth Scientific and Industrial Rese&rganisation

Department of Agriculture, Fisheries and Foses
Department of Environment and Heritage
Department of Education, Science and Training
Department of Industry, Tourism and Resources
Defence Science and Technology Organisation
Ecosystem-based Management

Exclusive Economic Zone

Environment Protection and BiodiversitynServation Act
Ecologically Sustainable Development

Fisheries Administration Act

Fisheries Management Act

Fisheries Research and Development Corporation
Geoscience Australia

Great Barrier Reef Marine Park

Great Barrier Reef Marine Park Act

Great Barrier Reef Marine Park Authority
Intergovernmental Agreement on Australia’seé@uns
Intergovernmental Agreement on the Environment
Interim Marine and Coastal Regionalisationfafstralia
International Union for Conservation of Nature
Ministerial Advisory Group on Oceans Policy
Marine Pollution Convention

Marine and Coastal Community Network

Marine Protected Area

National Environmental Law Association

National Environment Protection Council

National Environment Protection Measure
National Oceans Advisory Group
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NOMB
NOO
NRMMC
NRSMPA
OBOM
OCSs
RAN
RAP
RMP
SERMP
SESSF
TAC
UNCLOS

National Oceans Ministerial Board

National Oceans Office

Natural Resource Management Ministerial Caunc
National Representative System of Maringdted Areas
Oceans Board of Management

Offshore Constitutional Settlement

Royal Australian Navy

Representative Areas Program

Regional Marine Plan

South-east Regional Marine Plan

South-east Shark and Scalefish Fishery
Total Allowable Catch

United Nations Convention on the Law of §ea
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Appendix 1 Participants in the 29 April, 2005 semin  ar: ‘Should we
clean up our acts in the oceans?’

Simon Mustoe, Director AES-Applied Ecology Solusdpty Ltd

Brian Cuming, Westernport and Peninsula ProtecTionncil

Paddy O'Leary, ACF Councillor (NT)

John Coulter, ACF Councillor (SA)

Dr lan McPhail, Victorian Commissioner for Enviroantal Sustainability

Simon Devecha, ACF Councillor (SA)

James Walker, Blue Wedges Coalition

Geoff Wescott, Associate Professor, School of Egypkind Environment, Deakin University
Tony Flaherty, ACF Councillor (SA) SA Coordinatorakihe and Coastal Community Network
Rob Fowler, ACF Councillor (SA) Chair in EnvironnmahLaw University of South Australia
Dick Hildreth, Director Ocean and Coastal Law Cenfiniversity of Oregon

Greg Rose, Associate Professor School of Law Usityeof Wollongong

Chris Smyth, ACF Marine Campaign Coordinator

Charles Berger, ACF Legal Adviser

Tom Baxter, Lecturer in Commercial Law, UniversifyTasmania

Justin McCaul, ACF Community Outreach Officer

Matt Ruchel, ACF Land and Water Program Manager

Wayne Smith, Adviser to Shadow Environment Minigtethony Albanese

Averil Bones, Adviser to Leader Australian Demosrayn Allison

Lisa Strain, Centre for Spatial Data Infrastructuaed Land Administration University Melbourne
Darren Kindleysides, International Fund for Aniriéélfare

Sonia Lloyd, Parks Victoria

Ingrid Holliday, Marine Biodiversity & Natural Reacces Department of Sustainability and
Environment

Annette Jones, Project and Policy Officer Officeélef Commissioner for Environmental
Sustainability

Indra Soysa, Yarra Regional Services Environmeoitefetion Authority
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Appendix 2 Marine Protected Areas in Australia’s Oc  eans
Marine protected areas in Australia’s oceans
Jurisdiction Date MPA Area Area of % of
(ha) MPA in no- | MPAn
take (ha) no-take
Commonwealth waters 860,000,000* 26,785,200 3.1
Ashmore Reef National Nature Reserve 1983 58843 55045 93.5
Cartier Island Marine Reserve 2000 17200 17200 100
Coringa-Herald National Nature Reserve 1982 885261 885261 100
Lihou Reef National Nature Reserve 1982 843000 84300 100
Elizabeth and Middleton Reefs Marine National PRdserve (in review) | 1987 842896 na
Great Australian Bight Marine Park 1998 1939500 0 0
Heard Island and McDonald Islands Marine Reserve 2002 6460000 6460000 100
Lord Howe Island Marine Park 2000 300500 96208 321
Macquarie Island Marine Park 1999 16,200,000 5,800,000 35.8
Mermaid Reef Marine National Nature Reserve 1991 53987 53987 100
Ningaloo Marine Park 1987 243600 0 0
Solitary Islands Marine Reserve 1993 12962 79 0.6
Tasmanian Seamounts Marine Reserve 1999 38894+ 0 0
Great Barrier Reef Marine Park 1975 34,440,000 11539500 33.5
Queensland waters 12,199,400ha na na
Great Barrier Reef Coast Marine Park 2004 na na na
Moreton Bay Marine Park (plan in review) 1993 342725 <1700 <0.5
Great Sandy Marine Park (northern section) Proposed| 590550 22501 3.8
Hervey Bay Marine Park (to be replaced by Great $amarine Park) 1989 197794 0 0
Wongarra Marine Park (to be replaced by Great Safatyne Park) 1991 10706 109 1.0
Western Australian waters 11,574,000) 317000 2.7
Hamelin Pool Marine Nature Reserve 1990 132000 132000 100
Jurien Bay Marine Park 2003 82376 3050 3.7
Marmion Marine Park 1987 9500 41 0.4
Montebello Islands Marine Park 2004 58375 28640 49.1
Barrow Island Marine Park 4169 4169 100
Ningaloo Marine Park 1987 263,343 88365 33.6
Rowley Shoals Marine Park 1992 87,674 21169 24.1
Shark Bay Marine Park 1990 748,735 37870 5.1
Shoalwater Islands Marine Park 1990 6,545 0 0
Swan Estuary Marine Park 1990 346 0 0
Northern Territory waters 7,183,900 70,000 1
Gurig na na na
South Australian waters 6,003,200 59000 1
Great Australian Bight Marine Park (South Australsaetion) 1995/96 | 168320 59000*** 35
Encounter Bay Marine Park (proposed) 2005 243315 31388 12.9
Victorian waters 1,021,300 52000 5
Cape Howe Marine National Park 2002 4050 4050 100
Point Hicks Marine National Park 2002 4050 4050 100
Beware Reef Marine Sanctuary 2002 220 220 100
Ninety Mile Beach Marine National Park 2002 2750 2750 100
Corner Inlet Marine National Park 2002 1550 1550 100
Wilsons Promontory Marine National Park 2002 15550 15550 100
Bunurong Marine National Park 2002 2100 2100 100
Yaringa Marine National Park 2002 980 980 100
French Island Marine National Park 2002 2800 2800 100
Churchill Island Marine National Park 2002 670 670 100
Mushroom Reef Marine Sanctuary 2002 80 80 100
Port Phillip Heads Marine National Park 2002 3580 3580 100
Point Cooke Marine Sanctuary 2002 290 290 100
Jawbone Marine Sanctuary 2002 30 30 100
Ricketts Point Marine Sanctuary 2002 115 115 100
Barwon Bluff Marine Sanctuary 2002 17 17 100
Point Danger Marine Sanctuary 2002 25 25 100
Point Addis Marine National Park 2002 4600 4600 100
Eagle Rock Marine Sanctuary 2002 17 17 100
Marengo Reefs Marine Sanctuary 2002 12 12 100
Twelve Apostles Marine National Park 2002 7500 7500 100
The Arches Marine Sanctuary 2002 45 45 100
Merri Marine Sanctuary 2002 25 25 100
Discovery Bay Marine National Park 2002 3050 3050 100
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Jurisdiction Date Area (ha) Area no- % no-
take (ha) take
Tasmanian waters 2,235,700 91000 4
Governor Island Marine Reserve 1991 53
Tinderbox Marine Nature Reserve 1991 52
Maria Island National Park Marine Reserve 1991 1248 1248 100
Ninepin Point Marine Nature Reserve 1991 63
Macquarie Island Marine Reserve 2000 74715 74715 100
Kent Group Marine Reserve 2004 29000 14000 48.3
Port Davey-Bathurst Harbour Marine Reserve 2004 18000 10000 55.6
New South Wales waters 880,200 25300 2.8
Batemans Marine Park 2005 85000 na na
Cape Byron Marine Park 2002 22700 6105 275
Jervis Bay Marine Park 1997 22000 4253 19.3
Lord Howe Island Marine Park 1999 48000 12500 26
Port Stephens-Great Lakes Marine Park 2005 97200 na na
Solitary Islands Marine Park 1997 71000 8650 12.2

The MPAs listed are those that have been establishder national parks, marine parks or natureer@asion acts of parliamentThe table
excludes the relatively small intertidal protectemeas and aquatic reserves established underidistegislation in New South Wales, and t|
aquatic reserves in South Australia, Western Aliateand the Northern Territory. It also excludese@nsland’s fish habitat and dugong
protection areas that in part overlap the Greati&aReef Marine Park but also provide little protectfor marine biodiversity.

*area of Australia’s Exclusive Economic Zone of@iBion square kilometres. ** The Tasmanian seameueserve only give no-take
protection below 500m beneath the surface, ndtécentire water column and is therefore listedese no-take. ***a small part of this area i

the sanctuary zone in the Great Australian BightiMaPark allows line fishing from beaches. na.a@ilable.
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