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Cape York Land Council- Submission to Inquiry into Australia's national narks, 
conservation reserves and marine protected areas 

We welcome the opportunity to provide a submission to the Senate Committee on 
Environment, Communications, Information Technology and the Arts. 

'I'he Cape York Land Council (CYLC) is an Aboriginal Corporation serving the 
Aboriginal ~oinmunities and traditional owllers of Cape York Peninsula, Memhci-ship of 
the Land Council ic; open to Aboriginal people whose traditional lands are on Cape York 
l'eninsul a. 

As a Nativc: Titlc Iieprescntative Body under the Native Title Act 1993 (Cth) ( M A ) ,  the 
CYLC helps traditional owners gain recognition of their native title rights through 
negotiations and court action. 

This submission responds to part (d) of the inquiry's terms of reference concerning the 
responsibilities of governments with regard to the creation and management of national 
parks, other conservation reserves and marine protected areas. CYLC contends that the 
current national park n?anagerncnl arrangements in Quecnsland are grossly inadequate 
and should he amended to become consistent with the Commonwealth approach to joint 
management of national parks. 

National parks are a key way to promote reconciliation. Joint nianagotnent of National 
parks is one of the biggest land issues for indigenous people in Queenshd. 

C A I R N S  C O O K T O W N  W E I P A  
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Background: 

In February 1999, due to 200 or so native title claims over national parks throughout 
Queensland. the Queensland Government undertook to update their policies and 
legislation on indigenous interests in national parks. Subsequctitly thc Queensland 
Indigenous Working Group convened a national parks summit atd developcd a clear 
policy with 19 principles for indigenous interests in National Parks. The Cape York Land 
Council also submitted a policy position to the Queensland Government at that time. 
Despite this work, the policy on joint management of National Parks in Qucensland has 
not progrcsscd sigriificantly. 

Cape York Land Council submitted seven key threshold requirements on national parks 
and joint management: 

A scheme which ensures a fair and equitable negotiation process; 
* Security of tenure and arrangements for traditional owners 
* Compensation for loss of use and enjoyment in the form of impact and benetit 

agreeinent/economic rent; 
* Establishment of Aboriginal decision-making structures and processes that ensure 

decisions are implcrnentcd; 
Absolute right for traditional owners to reside on national park land where 
roc) u i red 
Ability to make a living from traditional land; 
Ability to look after cultural property and undertaking cultural activities. 

National Parks and Cape York 

'The Cape York Peninsula is one of Australia's priority conservation areas.' Accordingly, 
there has been an emphasis on protecting Cape York's natural environ~nent through the 
establishmenl of national park areas. Uni-brtunately, this process has ltistorically occuved 
in such a way as to exclude Indigenous people from their traditional lands because 
national Parks arose from intellectual understandings of wilderness which marginalized 
and excluded Indigenous people. Rights of Indigenous people to resource use on their 
traditional Iand in national parks has been curtailed and there has been a lack of 
consultation with Indigenous people as to how national parks should be managed. 

Joint management arrangements provide an opportunity to remedy these problems and 
provide significant benefits to Indigenous communities. Such benefits include; 
slrertgthening of cultural identity, community devefopmcnt. employment and skills 
acquisition and economic setfkufticiency. Under Current national park mmagemcnt 
arrangements in Queenstand, Indigenous communities are largely being denied theso 
benefi~s. 

' Australian Conservation Foundation, 'Cape York' http://w\~~t..acfonline orr.au n e ~  i.asp?news id+% 

2 



Commonwealth approach to joint management of national parks 

The Ertvirot~rnent Przotection and Bisldiversity Consewation Act 1999 (Cth) (the Act) 
provides for a joint management regime that sets a useful benchmark for joint 
management arrangements. Under the Act, the Governor-General may declare an area of 
I'md that is owned by the Commontvealth or held under lease by the Commonwealth, to 
be a Co~nmonwealth reservc2 The Commonwealth must obtain the consent of'the Slate to 
acquire land for the purpose of declaring it a Commonwealth reserve if the land is 
dedicated or reserved under State law for purposes related to nature conservation or 
protecting areas of historical, archaeotogical or geological importance or significance to 
indigenous persons.3 

The Act defines a Commonwealth reserve as a 'jointly managed reserve' if it includes 
indigenous people's land and is heid under a lease by the Director and if a Board is 
established for the reserve under Subdivision F . ~  Land is considered 'indigenous people's 
land' if a body corporate holds an estate that allows the body to lease the land to the 
Comrnonwealkh or the Director and the body corporate was established under an Act for 
the bene-fit of indigenous persons title to land.' 'The Minister must establish a Board of 
Managemcnt for a Cotnmonwealth reservc that is whoHy or partly on indigenous people's 
land ifthe land council or traditional ovmers for that land and the Minister agree that 
theru should be a Board for the reserve.".~he Act contains important provisions relating 
to Indigenous representation on the Board and involvement in decision making and 
administration. Tf the reserve is wholly or mostly on indigenous people's land, a majority 
of Board members must be Indigenous pecp!e nominated by traditional o u ~ ~ e r s . ~  A h .  a 
meeting of a Board for a Commonwealth reserve consisting wholly of Indigenous 
people's land must not start or continue unless the majority of the members present are 
persons nominated by the traditional owners.' These sections serve to provide 
employ~nent opportunities for local indigenous people and render them central to the 
decision-making and administration ofthe national park. 

The functions of the Board include; making decisions relating to the management of the 
reserve that are consistent with the management plan, preparing management plans for 
the reserve, monitoring the management of the reserve and advising the Minister on all 
aspects of the future development of the r e ~ e w e . ~  These activities are to be done in 
conjunction with the Director. l o  

2 Envti otmcnt Profectron and B~ocfiver~lly Coruervufr on Act I 99 9 (Cth), s344(1). 
' h i d ,  s344 ( 2 )  
4 Ibid, 536.3 (5 f .  

Ibid, s iG3  ( 3 )  
"hid. s377(1) 

h id ,  s377(4). 
8 Ibid, 5383. 

lbid. 1;376. 
'O Ibid. s375. 



The Act provides for the creation of management plans for Commonwealth reserves. 
Certain acts may not be done in a CornmonweaIth reserve, except in accordance with a 
management plan." Indigenous involvement in the drafting of management plans is 
promoted by the section which provides that the Director must invite comments on 
proposed management plans from the Chair of any fand council for the reserve." It is 
also promoted by the requirement that the Director and t11c Board mirst take account of 
the intese~ts ofthe traditional owners of the land and any other indigenous persons 
interested in the reserve when preparing a management plan.13 The Director may only 
give a management plan to the Minister for approval if the Board agrees.14  his section, 
in conjunction with the section requiring majority Indigenous membership of the Board, 
provides Indigenous people with significant control over the implementation of 
management plans. 

Other important recognition of Indigenous knowledge and inclusion of Indigenous people 
in decision making under the Act is provided by sections 505A, 505B and the National 
Heritage Management Principles articulated in the Emircmmenf Protection and 
l$i(zIIivcrsity (I'cinscrvalion Regulations 2000 (Cth). Sections 505A and 50513 establish an 
Indigenous Advisory Committee which has the function of advising the Minister on thc 
opefittion of the Act, 'taking into account the significance of indigenous pcopies' 
knowledge of'the management of land and the conservation and sustainable use of 
biodiversity.'" The National Heritage Nanagcment Principles state that 'Indigenous 
people are the primary source of information on the value of their heritage and the active 
participation of indigenous people in identification, assessment and management is 
integral to the effective protection of indigenous heritage values."" 

In practical terms both Kakadu and Uluru have been leased back by Traditional Owners 
to the Commonwealth in accordance with these principles. Kakadu is subjcct to a 30 year 
lcase that is subject to review after that time. The management arrangements for these 
parks have also contained significant employment opportimities for indigenous rangers 
and provided the mechanism for indigenous tourism in  the parks, 

Joint management of the Mutawintji National Park, NSW 

The approach to joint management taken by the New South Wales government in relation 
to Mutawintji National Park contains also some positive characteristics. Freehold title to 
the Mutawintji National Park was handed over to the Mutawintji Local Aboriginal Land 
Council (MLALC), on behalf of Mutawintji's traditional owners, in 1998. MLALC then 
granted a 30 year renewable Icase to the Minister for the Environment for the lands to 
contifirtc to he managed as part ofNew South Wales' conservation estate. In 1996, the 
NSW State govcrn~ment amended the NczlicmaZPcrrks and Wikdlifk Act I974 WSW) 

I' Ibid, $753. 
17 Ibid, 13W.2) 
13 Ibid, s3G8(3). 
14 lbid, s370 
l5  Ibid, s505f3. 
I G Envrro~zment Protecrron and Biodiversity Consewatzon Regulations ZOO0 (Cth), Schedule 5B, principle 
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(the NSW Act) to inciude a provision which empowers the Minister to negotiate with the 
Aboriginal owners of the named reserves to attempt to agree to joint management 
arrangements. The structure of these arrangements is similar to the Commonwealth Act. 
'I'he NSW Act provides for a Board of Management to be established which is comprised 
of a majority of Aboriginal owners. The Board is responsible for the care, control and 
tnanagement of the reserve. The Board is subject to direction by the Minister except in 
relation to decisions relating to the management of Aboriginal culture and heritage, 

The joint management structure established under the Mutawintji National Park lease is 
comparable to the Commonwealth approach. The Board is responsible for the care, 
control and management of the Mutawintji 1ands.I7 To make a proper decision the Board 
must have at least seven members of which at least four must be AborininaI owner 

.+ 

members. A decision is invalid if a majority of Wiimpatja members with a cultural 
association do not support the decision.I8 The lease provides for a Joint Management Co- 
ordinzltor who is to report to the ~ o a r d . ' ~  

'I'he Mutuwintji National Park lease provides significant additional benefits to the local 
Indigenous community through clauses concerning rent, community development, and 
Aboriginal training and employment, The lease provides for the possibility ofamending 
the tease every f ive years but specifics that the any amendments to the lease cannot 
reduce the overall level of benefits to and rights of the Land Council and the Aboriginal 
owners." The lease provides for $275000 rent to be paid by the Government each year.21 
This amount is to be adjusted each y e a  and reviewed every Gve years.z2 The Boar& is to 
spend rent money paid under the lease for purposes such as community development or 
buying land to add to the The lease contains an agreement by the Minister to 
promote Aboriginal training and employment within the National Parks Service and to 
ensure Mutwantji gel fair treatment under the Parks Service general Aboriginal 
employmer~t plan in addition to the new Aboriginal jobs created as a result ofthe l~a se . ' ~  

QLD approach to rnanagcrllent of national parks 

Involvement of Indigenous people in the management of National Parks in Queensland is 
governed by the Abori@nal Land Act I991 (Qld) (the ALAj and the Nature 
Consewtrlion Act 1992 (Qldj. Under the ALA, claims for national park land can be made 
on the grounds of traditional affiliation or historical association with the land.25 Parks 
granted under these provisions are to be held by Aboriginal people as freehold title but 
with the requirement that they be leased back to the Queensland Department of 

" Mutawtnlji National Park tease, clause 10.1. 
1 H Mutawirtlji National Park Lease, clause 10.7. 
''%~zttawir-ttji National P& Lease, clause 11 . l .  
20 M~tt~nvintji Natior~al Park Lease, clause 5 8. 
2 1 Mutawlntji Natior~al I1ark Lease, clause 6 
77 
-- Mutawl~xlj I National Pdi k Lease, clause 6 
23 Mittau intji National Park Lease, clause 6.8. 
24 Mutawintji National Park Lease, clause 8.1. 
25 Aborrgrnal LundAct lY9l (Qld) s46 (2). 



Environment and Heritage for joint management under terns and conditions negotiated 
independently for each Park. The Natzue Conservutiolz Act 1992 (Qld) provides the 
legislative basis for establishing a board of management, management plans and lease 
ageemenis for Aboriginal-owned parks. 

The Qrteensland approach to joint management is problematic for a number of reasons. If 
a claim by a group of Aboriginal people for an area of land is established on the ground 
of traditional affliation or historical association, the Land Tribunal must recommend to 
the Ministcr that the land be granted in f'ee simple to the gro~ip.26 ~owevcr ,  the Land 
Tribunal's finding is merely a recommendation. Before a deed of grant in fee simple over 
the {and is prepared the Minister must be satisfied that the land should be so granted to 
the Accordingly, the Minister retains ultimate discretion as to whether land 
should be granted back to an Indigenous group, even once traditional affiliation or 
historical association has been established. As a result of these sections, ten successfd 
ALA claims over national park land have still not resulted in land being granted to 
Tndigct~ous communities on the Cape York ~ e n i n s u l a . ~ ~  

Another problematic section of the Act reqctires that the Minister prepare a management 
plm befom the grant of the land occurs.2v This does not allow Indigenous people to be 
involved in the management plan and framework for the National park. 

Even if successful ALA claims had resulted in national parks being granted to Indigenous 
claimants, the provisions in the Act relating to subsequent management of such land are 
in8deqmte. The ALR provides thzt if gra~ted land is. or includes pan of a national park, 
these is to be a board of management for the national park land.30 Unlike the Enviro~rnent 
Pvotcction and Biodiversity Conservation Act 1999 (Cth), ALA provisions relating to the 
board of management do not ensure Indigenous involvement in decision-making and 
administration of' national parks. The board of management is to be composed in the way 
approved by the Minster. The ALA does specify that the Aboriginal people particularly 
conwrned ui th  the national park land are to be represented on the board of rnanagen~ent. 
J-lowever, these provisions do not ensure Indigenous reprcsentdtioll on the Board ta the 
same degree as the Commonwealth requirements that a majority of Board members be 
lndigenous people nominated by traditional owners and that meetings of the Board only 
occur if a majority of the members present are persons nominated by the traditional 
owners. 

ALA provisions relating to preparation of the management pian also fail to provide 
Indigenous involvement comparable to that under the Environment Protection and 
Biodi~il.eosity f 'onscr~~cifior~ Act 1999 (Cth). The ALA provides that in preparation of the 
management plan the Minister must consult with and consider the views ofthe 

"' Ahorlgrmrl I m z d  Acl i 99 l (Qld) sGO (1). 
'7 k i d ,  543. 
28 Cape Melville. Flinders Croup, Clack Island, Simpson Desert, Ironrange, Lakefield, Cliff Islands, 
Archibald, Rokeby, Mitchell Alice Rivers. 
29 Ibid. s53 (5). 
30 Ibid, s83 (2). 



Aboriginal people particularly concerned with the national park.31 This section is not as 
strong as the consultation requirements under the Commonwealth Act. Under the 
Con~monwealth Act management plans are prepared by the Director and the Board rather 
than by the Minister. The Director must invite comments on proposed nianagernent plans 
from the appropriate land council. The Director and the Board must take account of thc 
interests of the traditional owners of the Imd and any other interested indigetious pcrsviis 
w h e ~  preparing a management plan. Thc requirement of majority Indigenous 
nienibcrskip of the Board also serves to ensure adequate Indigenous involvement in the 
preparation of management plans under the Commonwealth Act. 

Concfarsion and recommendations 

As a result of faults in the ALA and Nature Consewafion Act described above, 
Indigenous people in Gape York have not been able to enjoy the benefits of joint 
management such as employment and training opportunities and the payment of rent to 
trdditional owners through leaseback schemes. In contrast, the Comnlonwealth and New 
Sou& Wales approaches to national park management involve lndigenous people in 
decision-making and administration of national parks in a meaningful way. 

CY LC contends that the Senate should consider recommendations to ensure that the 
Commonwealth mode1 for joint management shou1d be used as a benchmark with all 
states moving to a consistent approach. This would ensure that Indigenous people 
throughout Australia would be able to benefit from involvement in the management of 
National Parks. This wouId significantly increase their opportunities to become involved 
in land management and employment opportunities such as nature based tourism. 

'There are several other improvements that could be made in the legislative frameworks 
and practical applications of joint management. Boards should have the capacity to 
employ staff and to issue full permit powers, but must consult with Traditional Owners 
before doing so. Adequate funding needs to be provided to ensure that indigenous people 
are provided with adequate training to participate in such a system and are adequately 
~onsulted. Funding for capital works for the parks also need to be provided, and the 
revenue raised from the National park needs to be put back into the National park. 
Permits should be set aside solely for indigenous operations within national parks to 
cnsure that they are able to participate in tourism, and are given adequate and support and 
training to conduct such business enterprises. 

Thank you for considering our submission. 

Agi Chief Executive Director 
Cape York Land Council 

- .  

31 Abot'iginul Land Act 1991 (QId) s83(9). 




