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This attachment discusses the:

1) current Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act) 

2) proposed Environment Protection and Biodiversity Conservation Amendment (Invasive Species) Bill 2002.

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act)

The EPBC Act essentially comprises two parts:

i) a process for the assessment of proposed ‘actions’;

ii) biodiversity conservation through the listing of endangered species and communities.

i) Assessment of proposed ‘actions’

The EPBC Act establishes a process for the assessment of proposed ‘actions’
 by either private persons, corporations or government and its agencies, that have, will have or are likely to have a ‘significant impact’ on matters of national environmental significance.  These matters are set out in Part 3 of the EPBC Act and include:

•
World heritage properties;

•
Wetlands of national importance (i.e. declared Ramsar wetlands);

•
Listed threatened species and communities;

•
Listed migratory species;

•
Nuclear actions;

•
Commonwealth marine areas; and

•
any further matter prescribed by regulation.
 

To date, there have been no further matters of environmental regulation prescribed by regulation.  The EPBC Act also applies to all ‘actions’ taken on Commonwealth land
 and by Commonwealth agencies.
  Actions which would or would be likely to have a significant impact on matters of national significance or on Commonwealth land or which are undertaken by a Commonwealth agency are deemed to be ‘controlled actions’ and are prohibited unless the relevant Commonwealth Minister approves the action. 

In considering whether to approve an ‘action’ or not, the Minister determines what level of environmental impact assessment is required.  These levels range from an accredited assessment process, an assessment on preliminary documentation, a public environment report, an environment impact statement through to a full public inquiry
.  Further, the Minister has the power to approve an ‘action’ subject to conditions.

ii) Biodiversity conservation through the listing of endangered species and communities

The second part of the EPBC Act deals with biodiversity conservation principally through the listing of endangered species and communities.  Included in its arsenal of regulatory and management mechanisms for this part of the EPBC Act are ‘recovery and threat abatement plans’ and ‘management plans’ for those species which are listed as endangered.  There also exist mechanisms for the management planning of Ramsar wetlands and World Heritage sites, the protection of cetaceans, conservation agreements over private lands and similar mechanisms.

Discussion

In its current form there are several provisions in the EPBC Act through which the Commonwealth could address the environmental harm caused by invasive species at a national level.  However, these provisions could at best only tackle this issue indirectly.  

In relation to the assessment of proposed ‘actions’, there is almost no scope to consider what impact the action will have on creating a situation where invasive species are either intentionally or accidentally introduced into an area.

In July 2000 Environment Australia issued a set of ‘Administrative Guidelines
’ to assist proponents of an action to determine whether an action should be referred to the Environment Minister for a decision on whether approval is required.  It does this by providing a list of criteria to assist proponents determine whether an action has, will have, or is likely to have a significant impact on a matter of national environmental significance under the EPBC Act.

However, with the exception of the criteria listed for the Commonwealth Marine Environment
 (an area for which the Commonwealth has exclusive jurisdiction), the criteria listed for each of those matters of national environmental significance does not require the proponent to consider and address the possible impact the action could have in facilitating the introduction and/or spread of one or more invasive species.   

In relation to biodiversity conservation, section 301A gives the Commonwealth the potential to address the issue of species “other than native species” which do or may threaten biodiversity in Australia or which would be likely to threaten biodiversity in Australia if brought into Australia.
   Section 301A provides that the Regulations may provide not only for the establishment and maintenance of a list of such non-native species, but that the Regulations could provide for the regulation or prohibition of the importation into Australia of such listed non-native species and even the regulation and prohibition of the trade in such species not only internationally but within and between the States and Territories.
   

Section 301A also provides that the regulations may make and implement plans to reduce, eliminate or prevent the impacts of such listed non-native species on biodiversity in Australia.  Although, to date, no such regulations have been made pursuant to section 301A.

Threat Abatement Plans

Arguably, the problem of invasive species could be addressed within the existing EPBC Act framework is using mechanisms such as Threat Abatement Plans.   Section 183 of the EPBC Act allows the Minister to publish a list of “key threatening processes”.

A process is a ‘threatening process’ if it “threatens, or may threaten, the survival, abundance or evolutionary development of a native species or ecological community.”
  A threatening process could be treated as a ‘key threatening process’ if it has an adverse impact on a native species or ecological community listed as a threatened species or ecological community
.

In other words, it is only when the threatening process puts at risk the very existence of a threatened species or ecological community will the process be recognized as a ‘key threatening process’ warranting specific action.  The Minister has listed the following ‘key threatening processes’ relating to invasive species:

•
Competition and land degradation by feral Goats

•
Competition and land degradation by feral Rabbits

•
Dieback caused by the root-rot fungus (Phytophthora cinnamomi)

•
Predation by feral Cats

•
Predation by the European Red Fox (Vulpes vulpes)

•
Predation, Habitat Degradation, Competition and disease Transmission by Feral Pigs;

•
The reduction in biodiversity of Australian native fauna and flora due to the red imported fire ant (Solenopsis invicta).

Within 90 days of the listing of a key threatening process, the Minister must decide whether a ‘threat abatement plan’ should be made in relation to that process
.  A threat abatement plan could provide for the research, management and other actions considered necessary to reduce the impact of the key threatening process on the listed threatened species or community to an ‘acceptable level
’. 

Of the existing listed key threatening process relating to invasive species, all but two have approved threat abatement plans in place.  However, the deference to the States given by the Commonwealth in relation to land use issues is clearly reflected in the fact that the Commonwealth is restricted from actively pursuing this mechanism outside Commonwealth areas. 

Indeed, section 270B(6) provides that the Minister must not make a threat abatement plan for a key threatening process which occurs wholly or partly outside a Commonwealth area unless the Minister can be satisfied that it is reasonably practical to make the plan jointly with each of the States and self-governing Territories in which the process occurs within 3 years of deciding to develop such a plan!   

The damage to biodiversity brought about by invasive species is not expressly acknowledged as a matter of national environmental significance within the EPBC Act.   Under the current EPBC Act, the Commonwealth has restricted its own ability to assertively take on an effective regulatory role in the control and management of invasive species.  

The Environment Protection and Biodiversity Conservation Amendment (Invasive Species) Bill 2002
The Proposed Regulatory Regime 

The Bill proposes to introduce a national regulatory structure in order “to prevent the introduction of further species in Australia and to eradicate or control those already here”.
 
It proposes to do this by amending the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act), and in particular, by inserting a new division 4AA called “Listed Invasive Species” into Part 13, Chapter 5 of the EPBC Act which otherwise deals with ‘species’ and ‘ecological communities’ and the ‘conservation of biodiversity’.

The Bill proposes to define "invasive species” as a “non-indigenous species” which:

"has been, or may be, introduced into Australia and either, directly or indirectly, threatens, will threaten or is likely to threaten, the survival, abundance or evolutionary development of a native species, ecological community, ecosystem or agricultural commodity or which is “a genetically modified species”.
 

The starting point for this national regulatory structure is the establishment of a list of invasive species, in which species will be included in one of the following categories:

(a) species determined by the relevant agency or Minister to be permitted for import;

(b) species determined by the relevant agency or Minister to be prohibited for import;

(c) invasive species of the following types currently present in Australia:

(i) eradicable;

(ii) substantially containable;

(iii) beyond eradication;

(iv) controlled;

(v) disregarded as an invasive species;

(vi) exempt from listing.

Prohibited imports

In order to prevent the introduction of further species into Australia, the Bill proposes to immediately prohibit the import of the following categories of species:

(a) pasture grasses;

(b) ornamental plants;

(c) aquarium fish;

(d) any other species as determined by the Minister, if the Minister is satisfied, on the advice of the Invasive Species Advisory Committee, that a species should be deemed to be a prohibited import.

It is within the discretion of the Minister to prohibit the import of a species under (d) above on advice from the Invasive Species Advisory Committee (also established by the Bill) if the species “is a threat, either directly or indirectly, to the survival, abundance or evolutionary development of a native species, ecological community, ecosystem or agricultural community”.

Ministerial permits

The Bill establishes a permit system whereby the Minister can issue a permit for the commercial sale, trade or propagation of a non-indigenous species in certain situations, including:

a) where there is a demonstrated need for the species to be used in food production in Australia;

b) where there is a low risk that the species will have an impact on listed threatened species or ecological communities; and 

c) where the Minister has approved an invasive species threat abatement plan for the species.
  

Offences

The Bill also creates a number of offences where a person imports or possesses species which are either prohibited or which are categorised as eradicable, substantially containable, or beyond eradication, without a permit.
 

Managing existing invasive species

The Bill also proposes a number of practical management strategies for dealing with invasive species already in Australia, including establishing a process for the creation of an “invasive species threat abatement plan”.
  Invasive species threat abatement plans operate in a similar way to threat abatement plans under the existing EPBC Act, but with some significant differences.

Firstly, whilst the Minister may prepare an invasive species threat abatement plan for any species currently present in Australia, the Minister must make a written invasive species threat abatement plan for any species deemed eradicable within 2 years of its listing and any species deemed substantially containable within 5 years of its listing.

Secondly, whilst the Minister must attempt to make a threat abatement plan jointly with the States and Territories in the event that the invasive species occurs or is likely to occur in those States and Territories, the Minister is not required by the Bill to develop and issue an invasive species threat abatement plan jointly with the States or Territories if the Minister is satisfied that it is not reasonably practicable to make the plan with each of the relevant States and Territories within 2 years after the species is listed.
  

ISC response to the proposed regime
National list of invasive species

The establishment of a national list of invasive species is a constructive beginning to any attempt to provide a national regulatory framework for invasive species.  The prohibition of imports with a very high potential for invasiveness, especially pasture grasses, is also a most effective means of reducing the invasive species threat.
Invasive Species Threat Abatement Plans 

The Invasive Species Threat Abatement Plans improve on existing Threat Abatement Plans currently provided for under the EPBC Act, in two ways:

i) they facilitate a preventative approach to dealing with invasive species (current Threat Abatement Plans are only triggered at the point when the existence of a threatened species or ecological community hangs in the balance);

ii) they may, under certain circumstances, be implemented by the Commonwealth outside 'Commonwealth areas' (this is a qualified improvement on current Threat Abatement Plans which can never apply outside 'Commonwealth areas').

However, it should be noted that, as currently drafted, the Bill appears only to require Commonwealth agencies (i.e. not State agencies) to comply with the invasive species threat abatement plan.
  The ultimate effectiveness of this management strategy must therefore be questioned.

Environmental Impact Assessments

A far more serious weakness in the proposal for a national regulatory structure for the control and management of invasive species put forward by the Bill, is that it does not propose to include ‘invasive species’ as a matter of national environmental significance.

Matters of 'national environmental significance' operate as the triggers for the environmental impact assessment provisions under the EPBC Act.

These environmental impact assessment provisions establish a process for the assessment of proposed 'actions' by either private persons, corporations or government and its agencies, that have, will have, or are likely to have a 'significant impact' on any of the nominated matters considered to be of 'national environmental significance'.

Given that the damage caused by invasive species has largely been attributed to human activity, it is a curious omission.  There are plenty of examples where ‘actions’ have resulted in both native and exotic flora and fauna expanding its range and becoming an invasive species.  Urban development is just one case in point.  In Feral Future, Tim Low complains of the many times when he has served as an expert witness in the Planning and Environment Court “warning that a new housing estate would send waves of new weeds into nearby forests."

Conclusion
If enacted, the regulatory regime proposed by the Bill would have a dramatic and beneficial impact on the environmental problems created by invasive species.

As with the existing EPBC Act, however, it appears to stop short of taking on an active regulatory and management role in relation to the impact of the ‘actions’ of private persons, corporations and the States in facilitating the problems brought about by the introduction and presence of invasive species.

ISC notes that the Democrats have introduced the Bill “not as a final document but as the beginning of much needed discussion and debate about invasive species in Australia”. Thus, in considering the proposals put forward by the Bill, there exists the opportunity to take on a more active role in relation to the actions of private persons.  Many recommendations relating to these actions are put forward in the main body of this submission.  ISC considers that these recommendations should be backed up by regulation.
We urge the Senate Committee to take advantage of the opportunity presented by the Bill to provide a strong statutory foundation for the management of invasive species, incorporating many of the recommendations contained in this submission.
� An ‘action’ is widely defined by section 523 of the EPBC Act to include a project, a development, an undertaking, an activity or series of activities or any alteration to any of these so called actions.
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� Part 3, Subdivision D
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� s 134.


� Environment Australia, July 2000, ‘Administrative Guidelines for determining whether an action has, will have, or is likely to have a significant impact on a matter of national environmental significance under the Environment Protection and Biodiversity Conservation Act 1999’.
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� Chapter 5, Part 13, Division 6A, s 301A
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� Which could be facilitated in the current EPBC Act by, say, listing the preservation of biological diversity as such a matter.


� Low, T., Feral Future, above n 11, 74.
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