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The love of field and coppice,

Of green and shaded lanes,

Of ordered woods and gardens

Is running in your veins.

Strong love of grey-blue distance,

Brown streams and soft, dim skies – 

I know, but cannot share it,

My love is otherwise.

Introduction

Invasive species are degrading our country at an incredible rate.  Exotic plants, pests and animals are destroying our biodiversity as we sit back and applaud free trade and globalisation.  Some invasions are difficult or even impossible to prevent, but many are being welcomed with open arms.  Ignorance of the damaging effect of invasive species is rife, and many people are oblivious that a problem even exists. 

In discussing invasive species, this paper will look primarily at invasive flora.  The first chapter looks at biological diversity in Australia.  It will then explain what invasive species are doing to our country, how they got here, and the many and varied threats they pose.  Australian legislative attempts to control the problem are discussed in the next two chapters.  One discusses the main Commonwealth legislation on the topic of invasive species, and explains that environmental protection is largely deferred to the States and Territories, and point out major deficiencies in our national approach.  The other goes through each State and Territory’s legislation, and highlights some of the differences between the individual approaches.  Control measures of invasive species do not end there.  International legislation has a massive influence over all of the preceding legislation.  The fourth chapter, therefore, discusses some of the major environmental treaties to which Australia is a party, and the impact of international trade treaties on environmental ones.  In interpreting international trade treaties it will identify important case law, and the ramifications of the Australia-Canada conflict over the importation of uncooked salmon on laws relating to invasive plants.  The final chapter discusses weed management strategies at both the state/territory and national level and how they hope to increase awareness of the threat posed by invasive species.  It will discuss possibilities for international cooperation, penalties for invasive species introduction and the issue of responsible representation.

This paper highlights the ramifications of legislation on an important environmental issue and hopes to persuade the reader that philosophies similar to those held by the 19th century the Acclimatisation Society of New South are not only unpatriotic, but extremely harmful.
  As Adelaide continues to insist it is ‘The Rose State’ rather than, say, ‘The Correa State’; and commemorates its Anzac Highway with American palm trees, it becomes increasingly important to stress that exotic species don’t just look pretty, but have serious negative effects on our environment, lifestyles and economy.
INVASIVE SPECIES

Small herbs have grace: great weeds do grow apace …

I would not grow so fast,

Because sweet flow’rs are slow and weeds make haste.

In the last few years, biodiversity has been acknowledged as an extremely important environmental issue.  Yet, when looking at species rarity, there is a tendency to concentrate on remnant populations and the final extinction events, rather than at the long-term processes that have led to species rarity and vulnerability in the first place.
  The introduction of invasive species to Australia’s biological diversity, whether intentional or by accident, has significantly contributed to a mass plant extinction.
  The degree of corruption by invasive species is frightening.  Their arrival via ‘settlement’, ballast water, quarantine, and international trade threaten our culture, economy, genetic vigour, tourism physical and biochemical functions, and may significantly reduce human quality of life.  This chapter discusses all of these issues, as well as defining the concepts of ‘invasive species’ and ‘environmental weeds’. 

Diversity in Australia

Australia is a mega-diverse country, with more than one million species passing through our land, skies and waters.  About 85% of our flowering plants, and 84% of our mammals, 89% of our inshore, temperate-zone fish and 45% of our birds are endemic only to Australia.
  

Despite such a large number of endemic species, our extinction record is horrifying.  Since European settlement, nearly all of our small mammals have become extinct or endangered
 and 90% of the native vegetation in the eastern Temperate Zone of Australia has been removed.
  About 50% of our rainforests have been cleared, and the proportion of Australia covered by forest or woodland has been reduced by more than one third.  As well as this, 76 plant species are known to have become extinct, 236 species of vascular plants are considered endangered and 652 are considered vulnerable.
  Australia has lost more plant species than continental United States, and twice the number South Africa has lost, all in a much shorter period of time.
  Extinction is a natural process, but this human-caused mass-extinction vastly exceeds nature’s normal rate.
  Competing invasive species now constitute up to 15% of Australian flora, with the proportion being as high as 31% in Tasmania, 48% on Lord Howe Island, and 60% on Norfolk Island.
  

Invasive Weeds


A weed is a plant whose virtues have not been discovered.

The term ‘weed’ has become such a colloquialism in modern society that its true meaning is often lost.  To the home gardener, for instance, “any plants [that] volunteer between his neat rows of vegetables or around the bases of his standard roses” tend to be called ‘weeds’.
  Use of the term in this way bastardises its true meaning.  Such plants could actually be the last remaining examples of a strain of native vegetation wiped out by colonisation.  In fact, a ‘weed’ is a plant growing outside its geographic area of natural distribution – a non-indigenous plant.  

An ‘environmental weed’ is a weed that “has, or has potential to have, a detrimental effect on economic, social or conservation values”.
  Environmental weeds are most often naturalised exotic or alien plants, but native plants can also be classed as environmental weeds when they become naturalised out of their own area.
  Rather than use the term ‘environmental weed’ the International Union for the Conservation of Nature (IUCN) uses ‘alien invasive species’ - meaning a species that “becomes established in natural or semi-natural ecosystems or habitat, is an agent of change, and threatens native biological diversity”.
   By ‘alien’ they mean non-native, non-indigenous, foreign or exotic.  To avoid the confusion of the colloquial idea of ‘weed’ the term ‘invasive species’ will be used throughout this paper to encompass the attributes contained in both the ‘environmental weed’ and ‘alien invasive species’ definitions.

Origins of Invasive Species

For many millions of years, Australia was so isolated from mass invasion that indigenous species were able to evolve relatively free from environmental weeds.  Indigenous plants coexisted with a community of competitors, predators, pathogens and parasites, but were extremely vulnerable to those that come in from other areas.
  This vulnerability, combined with the major disturbances related to ‘settlement’ – such as clearing for development and destruction caused by introduced animals like rabbits and hoofed cattle – made it easy for new species to take over.
 

Of the thousands of introduced plants in Australia, none are known to have been introduced by the Aborigines.
  The first plant considered to have been introduced to Australia is the tamarind (Tamarindus indica) which was brought by the Macassans to the shores of northern Australia prior to Flinders’ visit in 1802.
  

‘Settlement’

All of creation was there for the benefit of Homo sapiens, but the Almighty Creator had made a bit of a botch of things by not putting the best species in the best places.  The Victorian era gave us people with the confidence to adjust these clumsy errors.

In the 19th century, Acclimatisation Societies formed amongst settlers in New South Wales and Victoria.  These societies desired to create a “kind of selective and cosmopolitan Eden”
 – to be “ecological busybodies” by stirring up the stable gene pools of a continent that “had been left to its own devices, … for far too long.”
  So they set about changing it, and for over 100 years following first ‘settlement’ in Sydney in 1788, crop seeds and crop plants, as well as ornamental plants from Europe, Asia, America and Africa were brought to Australia for trial - all without any precautions.
 

“If Australia had been colonised by any of the lazy nations of the earth, this nakedness of the land would have been indeed an oppressive misfortune, but Englishmen love a good piece of voluntary hard work, and you will all, I’m sure rejoice with me that this great piece of nature’s work has been left for us to do”.

All but four of the plants on the list of Weeds of National Significance were deliberate introductions.  They came as ornamental garden plants used to help settlers to feel comfortable in this “strange, harsh new land”.
  Some of these include:

· Soursob (Oxalis pre-caprae), for example, was introduced as a garden plant about 1840, and it is now a major weed over thousands of hectares of cereal crops, pastures and horticultural crops in southern Australia.
 

· Alligator weed (Alternanthera philoxeroides) was brought here on purpose for use as a condiment.  This weed now chokes waterways and irrigated pastures with a floating mat of impenetrable foliage; its deep root system is able to strike from the smallest fragment of stem, making it highly resilient to eradication programs.
  

· Lantana (Lantana camara) was used as a hedge plant in the 1920s and has now smothered 4 million hectares of Australia, and killed a great number of cattle.
  

· Bridal creeper (Asparagus asparagoides), as the common name might suggest, was cultivated for use in wedding bouquets: it now destroys native ecosystems with thick mats of vegetation and underground tubers.
  Its seed is distributed by birds, so it is able to invade previously undisturbed native vegetation.
  It has formed a complete monoculture in some parts of the Mornington Peninsula (Vic), smothering all other plants in a swathe of dense vegetation, with its roots forming a solid mat beneath.
  Very few roadsides on the eastern end of Kangaroo Island (SA) are totally free of bridal creeper
 and the roadsides on the Lower Eyre Peninsula provide particularly impressive examples of its smothering effect.
  

· Bitou bush or boneseed (Chrysanthemoides monilifera) is one of our worst weeds: it was brought into Australia in the 1950s to stabilise sand dunes and revegetate sand-mining areas.  It now dominates 80% of the coastal headlands from NSW South Coast to southeast Queensland.
  It is also one of the worst weeds of the Adelaide Hills, where it is actively invading undisturbed woodland, most notably in Belair.
  

· Mimosa (Mimosa pigra) was brought here in the 19th century from South America and planted in the Darwin botanical gardens out of curiosity.
  This “sleeper” weed did not begin to spread seriously until 100 years later.
  It now infests 80,000 hectares of NT throughout Kakadu National Park and Arnhem Land,
 where it is estimated that $6 million has so far been spent in trying to get rid of it.
  

· Varieties of the willow tree are damaging streams, creeks and rivers, taking over entire waterways in Victoria and Tasmania: their roots inhibit flow, causing flooding and forcing changes to the watercourse.

Studies of the introduction of naturalised flora of South Australia show that of 904 naturalised invasive plant species, 515 were intentionally introduced, 214 came in unintentionally and there was no information available on the other 175.  Of the intentionally introduced species, about 35% were ornamental species introduced for horticulture.  Other intentionally introduced species were introduced as fodder plants, for culinary purposes, as hedge plants or for medicinal purposes.  Among the unintentionally introduced categories were those transported by farm animals, as contaminated seed, plants introduced with ballast, contaminated footwear, clothing and fodder.

Ballast Water

Introduced seaweeds came to Australia in the early 1980s in the ballast water of ships.  They are now invading marine environments along the coast of southeast Australia.
 The discharge of ballast water together with hull fouling has led to unplanned and unwanted introductions of harmful aquatic organisms, including plants, diseases, bacteria and viruses, in marine and freshwater systems.
  According to Christopher Bright, the ballast tanks of a really big ship (eg a supertanker) can contain over 200,000 cubic metres of water.  This is equivalent to 2,000 Olympic-sized swimming pools.  When those tanks are filled, aquatic organisms become inadvertent passengers, and when the tanks are discharged at the end of their trip, the may “become residents of a coastal community on the other side of the world.”
  Around 10 billion cubic metres of water is moved from port to port and with it, somewhere between 3,000 and 10,000 different species are finding new homes.
  Ballast water is now regarded as the most important factor creating trans-oceanic and inter-oceanic movements of shallow-water coastal organisms.

Quarantine, International Trade and Tourism

The protection of plants by quarantine did not become the concern of Governments until the beginning of the 20th century - after the catastrophes that took place during the preceding century in Europe.  These catastrophes included late blight (Phytophthora infestans) of potato in 1845, powdery mildew (Oidium) of grapevine in 1847, phylloxera of grapevine in 1861, downy mildew (Plasmopara viticola) of grapevine in 1875, and black rot (Guignardia bidwelli) of grapes in 1888.

Many weeds arrive as a result of trade and tourism and a perfect quarantine system could only be effected through banning all trade and travel – an unrealistic and undesirable goal.  The Australian Quarantine Inspection Service (AQIS) currently targets high-risk imports with the resources and funding it has.  Low-risk imports do not receive much attention, despite the probability of them introducing pests in the long term.
  Australia’s mail is poorly screened: at least 85% of letters and small parcels are released after customs profiling, without quarantine screening.  Our forty or more courier companies attract even less scrutiny to their parcels.
  In the 1991-92 financial year there were 33,500 ‘quarantine incidents’ at Australian airports where residents returning from overseas have brought back unacceptable items.
  More than twenty million cut flowers are imported each year, and whilst not invasive themselves, they are able to bring with them insects, mites, fungi and viruses.
  Flowers are usually fumigated and inspected, but diseases and insects still manage to sneak in.  Trade in used farm machinery, earthmovers and oilrigs bring many pests because of the substantial difficulty of cleaning and inspection.
  The same goes for cars: one Canberra car-wash germinated more than 100 weed species from seeds hidden in the undercarriage and tyres of the vehicles.
  The importation of grain, sawdust (as packing material) and feed also provide a ready source of weed seeds.
  Even at the most fundamental level, seeds and other remnant vegetation can stow away in the tread of muddy boots or in the cuff of a pair of trousers, and be innocently brought into the country without detection.

Looking to the Future

Invasive species pose cultural, economic, medical and biological threats to Australia in many different forms.  These include losses in economy, genetic potential, tourism, physical and biochemical functions and culture.  

Economic Loss

What price do you put on the integrity of a bushland, on our biological culture, on the extinction of native plants and animals that we still know so little about?

The cost of weeds is impossible to calculate.  Ten years ago the cost to the agricultural industries of Australia and New Zealand was conservatively estimated at $3.3 billion each year,
 while the cost to agriculture world-wide has been estimated at between $55 - $248 billion each year.
  Bioinvasion in the United States might be costing as much as $123 billion each year,
 and one calculation estimates an annual economic loss in the US of $35.5 billion due to only a handful of alien weeds.
  Pest plants infect crops, render farmland unproductive, crowd out native vegetation, and often deprive native animals of their usual food sources.
  Aquatic and semi-aquatic weeds can cause horrendous damage to watercourses that are vital to the land’s ecology, and many native aquatic species are facing extinction.  The impact of these problems on dependant animals and birds is impossible to predict, as is the impact on dependant industries.
 

Genetic Potential

In losing our native species, we are also losing the genetic potential of plants that could be of great use to the medical industry.
  The importance of preserving the indigenous flora of particular areas is to preserve the genetic material (the gene pool) of the local plants.  We may have identical species in other areas but we need as many gene pools as possible to preserve the genetic diversity, and hence the vigour, of the species.
  The bulk of medicines and pharmaceuticals are extracted from, or modelled on, naturally occurring substances.  Many of these substances may be synthetically constructed, but it is the original specimen that inspired it, and provided the model to be synthetically copied.
  We will lose the pharmaceutical and genetic resources that lay hidden within those extinct species, and all the spiritual and aesthetic values they may have offered.  A similar situation applies to food, because humans place huge reliance on such a small number of species for food.  When pests threaten the viability of those species, other genetic material may be necessary for the continued security of the world’s food supply - the potato famine in Ireland is a good example.
  Global agriculture has become increasingly uniform and integrated: China used to have about 10,000 varieties of wheat being grown at mid-century – by 1970 only about 1,000 remain.

Tourism

Tourism may be affected by invasive species.  In 1995 the tourism industry in Australia was worth $13 billion in export earnings, and has no doubt risen since then.  This industry may decline if visitors, many of who travel to Australia to see its natural splendour, were to find a less pristine environment due to the impact of weeds, specifically in national parks and reserves.
  For the same reasons the recreational or spiritual value of the landscape to locals is also at risk.

Physical and Biochemical Functions

By wiping out our indigenous plants, we also lose many physical and biochemical functions that ordinarily come as benefits from diverse, robust ecosystems.  These functions include cleaning and recirculating air and water; mitigating droughts and floods; decomposing wastes; controlling erosion; creating new soil; pollinating crops; capturing and transporting nutrients; and restraining outbreaks of pest species.  As well we may lose their damping effect on short-term temperature extremes and longer-term fluctuations of climate, and their shielding of the Earth’s surface from the full brunt of ultra-violet radiation.
  If we are left with one world ecosystem, it will be considerably less diverse, and not nearly as effective.  

One World Culture

We can no longer assume that the bush will be there forever, and in many ways it means we are losing our Australian identity.

Biologist Tim Low believes that biological invasion poses a more ominous threat than greenhouse gases, industrial pollution and ozone depletion.  He says that exotic invaders are taking over native species and natural habitats the same way blue jeans, pop music and hamburgers have taken over indigenous cultures and food, and thus we are destined for a ‘McDonaldization’ of world ecology.  The result will be one world culture and perhaps one world ecosystem.
  

David Quammen supports this theory.  In five or six generations time virtually everything will live virtually everywhere - but the list of species that constitute ‘everything’ will be small.  He labels this apparently unavoidable prospect as the ‘planet of weeds’, with the main consolation being we will have no shortage of crows!
  Palaeontologists are now warning us that if we continue our current path of destruction and ignorance, life on earth is set to become more stressful, more difficult and less resilient, and the human species is likely to die a slow and painful death.

Commentary

Invasive species pose a significant threat to Australia’s biological diversity.  They are transported through many and varied means and threaten the economy, scientific fields, aesthetics and quality of life.  The most disappointing aspect of intentional introductions is not the damage they do, but what it says about Australians’ attitudes to their own indigenous plants.

COMMONWEALTH LEGISLATION

Legislation applicable to invasive species at the Commonwealth level includes: the Australian Constitution, the Inter-Governmental Agreement on the Environment, the National Environmental Protection Council Act 1995 (Cth), the Quarantine Act 1908 (Cth), the Ballast Water Research and Development Funding Levy Collection Act 1998 (Cth), and the Environment Protection and Biodiversity Conservation Act 1999 (Cth).  Though recognised as a global threat and of the highest importance, most of the efforts of regulating invasive species are unconvincing and ineffective.  This chapter discusses these Acts and the level of protection they provide.

Australian Constitution

In 1897, an environmental pioneer named John Clark petitioned the Constitutional Convention to draft in the Constitution a clause protecting native animals, flora and trees.
  Despite this and other petitions, Government power to regulate activities relating to environmental protection was left almost entirely absent from the Constitution.
 

A Senate Committee recently highlighted three clear reasons why environmental protection was not made part of the Constitution:

1. There was little environmental consciousness regarding preservation of the environment at that time.

2. The framers of the Constitution, like the rest of society at that time, would have viewed the natural environment as something to be tamed and exploited – not something requiring protection.

3. If the framers had thought the environment deserved legislative attention, it would likely have been seen as a matter for the States.

The second of these reasons, that the environment was there to be tamed and exploited, rings true in the objects of the NSW Acclimatisation Society.  They were:

[T]he introduction, acclimatisation, and domestication of all innoxious animals, birds, fishes, insects and vegetables, whether useful or ornamental; the perfection, propagation and hybridisation of races newly introduced or already domesticated; the spread of indigenous animals from parts of the colonies where they are known to localities where they are not known.
  

The Australian Constitution gives Sates general power to make laws except in relation to matters that are exclusively that of the Commonwealth, or contained in s51 or elsewhere in the Constitution.  It has long been thought that in regard to legislative power, Constitutional provisions need to be interpreted broadly so that they can remain relevant to changing societies.  In the Tasmanian Dam case, Brennan J stated that:

The complexity of modern commercial, economic, social and political activities increases the connections between particular aspects of those activities and the heads of Commonwealth power and carries an expanding range of those activities into the sphere of Commonwealth legislative competence.

The malleable nature of the Constitution has allowed the Commonwealth Government the opportunity to meet new and complicated environmental problems that confront the country in ways not contemplated in the 19th century.
 

Inter-Governmental Agreement on the Environment (Cth)

The Inter-Governmental Agreement on the Environment (IGAE) is a statement of the relative roles and responsibilities of the three levels of government: Commonwealth, State/Territory and local.  It was created to ensure a coordinated approach in relation to environmental issues.  The burden of responsibility is on the States for the protection of nature conservation and nature reserves that are not under the jurisdiction of the Commonwealth.  Such an idea has been criticised in that “State Governments are constrained by their inherently parochial nature and, in many cases, their limited expertise”.
  It means that Commonwealth action is conditional upon the consent of the Sates, and means that in some circumstances the Commonwealth can accredit State practices, policies and procedures to override Commonwealth equivalents.
  The purpose is to improve consistency and reduce duplication between different levels of government, and to increase efficiency of decision making with regard to environmental management protection.

Interestingly, the IGAE believes environmental practices and procedures should be informed by the precautionary principle:

Where there are threats of serious or irreversible environmental damage, lack of full scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation.

Yet the precautionary principle has no place in any Commonwealth, State or Territory environmental practices or procedures.

National Environment Protection Council Act 1995 (Cth)

The Act goes into detail about the responsibility of each level of Government in ensuring the survival of the species and communities that make up Australia’s biota.  In order to ensure such survival, it says: 

The parties recognise that sound management of natural habitats is of fundamental importance to this aim and that all levels of Government should use their best endeavours to conserve areas critical to the protection of Australia’s flora and fauna and the maintenance of ecological processes that ensure biological productivity and stability.

The parties recognise the threat posed on both the natural environment and agricultural and maricultural protection by pest species of introduced plants and animals.

The object of the Act is simply to ensure that, through the establishment of the National Environmental Protection Council, there is equivalent protection from air, water or soil pollution and from noise, no matter where a person lives in Australia.
  It is also to ensure that the business community is not affected by variations in environmental protection measures in different jurisdictions.
  In other words, it is an Act whose sole purpose is provide continuity and comprehension to environmental laws.  Its recognition of the need for sound management of natural habitats and the threat to the environment posed by pest species whilst admirable, is ultimately futile.

Quarantine Act 1908 (Cth)

The Federal Government has responsibility for quarantine in respect of humans, animals and plants moving into Australia under the s51(ix) of the Australian Constitution.  The first set of regulations governing plant quarantine came into operation on July 1st 1909 following the introduction of the Quarantine Act 1908.

Pests or diseases that a quarantine measure is designed to keep out of the country/area, must be of such a nature as to offer an expected threat.  The ‘level of quarantine risk’ which is assessed, means the probability of a pest being introduced, established or spread in Australia or the Cocos Islands, the probability of the pest causing harm to humans, animals, plants, other aspects of the environment, or economic activities, and the probable extent of harm.

Inspection at point of entry is one system used to prevent the establishment of new plant pests or diseases in an area free of them.  It involves inspection of plant material, preferably at the first point of arrival, to detect and refuse delivery of anything that may show infestation or infection.  This system does have limitations.  It is impossible to prevent the introduction of all pests and diseases by this means.  Not only is it physically impossible to examine all material with the necessary care, but in many instances it is impossible to detect the presence of diseases and pests even with the most careful and meticulous examination.

In the past, the main emphasis of quarantine efforts has been on the benefit or detriment to agricultural production, rather than to that of the environment.
  Recently, AQIS has begun to develop a system to detect environmental weeds, and has introduced the Weed Risk Assessment system.  This system keeps out the obvious weeds, but some plants will appear harmless and benign for many years, and only spread after a disturbance such as flood, fire, drought or climate change.  These ‘sleeper’ weeds are difficult to detect and predict.
  It is difficult, if not almost impossible, to determine the species of plant which may become a weed if introduced into a new environment.  A species in its native habitat may be kept well in check by the environment or its natural enemies.  On reaching a completely new environment where it is freed of its enemies, however, it may dominate the situation to the detriment of commercial crops.
  The disastrous introduction of cane toads by the Queensland government in 1935 to control the sugar cane beetle is an excellent example.  Scientists insist that a cane toad incident could never recur because species being used for control purposes are now subject to extensive testing.
  In 1990, however, AQIS approved the import of Eurasian tumbleweed (Kochia scoparia) to WA to be used as a fodder shrub and salt rehabilitation plant.  It is now recognised as a major weed and a costly eradication program has been implemented.

Within Australia, the states and territories have their own particular attitudes as to the species that are considered weeds.  The proclaimed weeds under the Quarantine Act 1908 (Cth) include each state’s major weed species.  Goods intercepted and found to contain an offending weed are handled uniformly throughout the Commonwealth, irrespective of their destination, because once any importation is permitted entry there is no feasible control of its ultimate destination.

The penalty for knowingly importing a pest or plant in contravention of the Act is a maximum imprisonment of 10 years.
  Knowledge of contravention is presumed in relation to a thing that is concealed or misdescribed, unless there is evidence to the contrary.
  A maximum imprisonment of 10 years seems short compared to the potential permanent effect such a contravention could have.

Ballast Water Research and Development Funding Levy Collection Act 1998 (Cth)

Under this Act, all ships using Australian ports are to pay a levy goes towards the funding of a Strategic Ballast Water Research and Development Program.
  

In a recent press release, the Minister for Agriculture, Fisheries and Forestry announced new ballast water arrangements to protect Australia’s marine environment.
  He stated that the Federal Government was aware that increased trade with other countries increases the risk of exotic marine pests and diseases arriving in ships’ ballast water.  New arrangements have now been made requiring ships’ masters to manage any ballast water that is regarded as an unacceptable risk to Australia’s marine environment.  A computerised decision support system assesses the risk posed by ballast tank water entering Australian waters, and gives a ship’s master advance warning on the risk status of their vessel’s ballast water.  Ships posing an unacceptable risk are not allowed to discharge in Australian ports, and their ballast water has to be managed through treatment or exchange at sea.
  The effectiveness of these new arrangements remains to be seen, but it is at least a step forward for the integrity of the marine environment.

Environment Protection and Biodiversity Conservation Act 1999 (Cth)

The Environment Protection and Biodiversity Conservation Act (EPBC Act) came into effect in July 2000 and replaced a number of other Commonwealth legislative instruments: the Environment Protection (Impact of Proposals) Act 1974, the Endangered Species Protection Act 1992, the National Parks and Wildlife Conservation Act 1975, the World Heritage Properties Conservation Act 1983, and the Whale Protection Act 1980. 

‘Listed threatened species and ecological communities’ is one of the six ‘matters of environmental significance’ that the EPBC Act is concerned with (and the only one remotely related to this topic).
  One of the goals of the Act is to identify “processes that threaten all levels of biodiversity and implement plans to address these processes”.
  In doing so, however, its provisions to “protect native species” are only concerned with being able to “prevent the extinction, and promote the recovery, of threatened species”.
  Once again, the main focus is on remnant populations and the final extinction events.  The long-term processes that have led to species rarity and vulnerability in the first place are given “no countenance”.

For example, the EPBC Act provides for the environmental effects of a proposed development, plan or policy to be identified and options for preventing or minimising such effects to be generated, through an environmental impact assessment (EIA).  The EIA can take many forms: it can be a comprehensive process involving reports, scientific review and public consultation or it could simply be a checklist to ensure certain environmental issues have been considered.  There are three ‘triggers’ under the EPBC Act that may require Commonwealth EIA:

1. Where and action has, will or is likely to have a significant impact on a matter of national environmental significance.

2. Where an action has, will or is likely to have a significant impact on the environment on Commonwealth land.

3. Where an action by the Commonwealth or its agencies has, will or is likely to have a significant impact on the environment inside or outside Australia.

What is considered a ‘significant impact’ depends on whether the impact will be on a species categorised as: extinct, extinct in the wild, critically endangered, endangered, vulnerable, or conservation dependant, or a community that is critically endangered, endangered or vulnerable.
  There are no provisions for consideration of the impact of invasive species on the environment in general.

The EPBC Act does provide for the making and implementing of threat abatement plans in relation to key threatening processes.  A process is a ‘threatening process’ if “it threatens, or may threaten, the survival, abundance or evolutionary development of a native species or ecological community”.
  It is eligible to be listed as a ‘key threatening process’ if: 

(a) It could cause a native species or an ecological community to become eligible for listing as extinct, extinct in the wild, critically endangered, endangered or vulnerable;

(b) It could cause a listed threatened species / ecological community to become eligible to be listed in another category representing a higher degree of endangerment; or

(c) It adversely affects 2 or more listed threatened species / ecological communities.

Once a threatening process is listed, a threat abatement plan may be put into place, but only if it is proven to be a “feasible, effective and efficient way” to abate the threatening process.
  Before making a decision on the need for such a plan, the Minister must consult and consider the views of the Threatened Species Scientific Committee and any interested Commonwealth, State or Territory agency, and publish his/her decision and reasons.
  Even if, by some stroke of luck, the Minister chose to adopt a threat abatement plan to address growing destruction caused by invasive species, there would still be a significant problem: threat abatement plans only bind the Commonwealth and Commonwealth agencies - States and Territories are not necessarily bound to cooperate.

Section 301A of the EPBC Act provides for the establishment of a list of species, other than native species, that do, may, or would be likely to threaten biodiversity in Australia.
  Those species may be regulated or prohibited from being brought into Australia, or from being traded in various ways.
  This section, which comprises one page of a 534 page Act, may be of some use but, ultimately, will be subject to World Trade Organisation agreements that could render the provision useless.

Commentary

Environmental protection can be regulated at the Commonwealth level through interpretations under the Australian Constitution.  The IGAE, however, transfers most of this protection burden to the States and Territories.  It venerates the precautionary principle as the best approach governing environmental practices and procedures, but this principle is not reflected in any Commonwealth, State or Territory legislation.  The National Environment Protection Council Act 1995 (Cth) simply recognises responsibilities and concerns regarding invasive threats, but does nothing to actually combat them, while the Quarantine Act 1908 (Cth) prevents huge quantities of invasive species from entering the country, but is powerless to stop them all.  The new legislation raising funds for ballast water research provides new ballast water arrangements, and may improve ballast water regulation, but this will take time to assess.  The EPBC Act focuses largely on remnant populations, rather than species introduction and threat abatement plans, even if implemented, are not binding on the States and Territories.  Lists of threatening species under the EPBC Act may be able to regulate or prohibit invasive species in the short term, but are unlikely to stand up in the international arena.

STATE AND TERRITORY LEGISLATION

Before humans became “civilized” there were no weed laws because in Nature there are no weeds.  Weeds are a product of civilization and cultivation.
  

The Inter-Governmental Agreement on the Environment puts the burden of responsibility on the states for the protection of nature conservation and nature reserves that are not under Commonwealth jurisdiction.  With this in mind, it is necessary to look at invasive species regulation at the state level.  This chapter explores the various strategies and primary legislation employed by each State and Territory highlighting the most important aspects of each, as well as possible inadequacies.  It also mentions other legislation capable of providing limited protection against invasive species.
Australian Capital Territory

Land (Planning and Environment) Act 1991 (ACT)
This Act provides for the declaration and control of pest plants in the ACT.  Under the old Noxious Weeds Act
 a land manager was required to destroy any noxious weed occurring on his/her property.  The list of plants constituting noxious weeds was long, and destroying all of them was near impossible.  This rendered the legislation ineffective.  Amendments to the Land (Planning and Environment) Act 1991 in 1996 were implemented to combat such problems.

Under this Act, the Minister for Urban Services can declare pest plants either generally or in a specific area.
  S/He does this in consultation with the Flora and Fauna Committee,
 and on the advice of a Weeds Working Group, who coordinate the control of harmful weed species and nominate species as pest plants.
  Once a declaration is made, the Minister must ensure a plan is prepared for the control of such plants.
  

A notice may be given by an authorised officer to landholders or occupiers to carry out a control program consistent with the established plan.  Failure to meet these requirements can result in the work being carried out at the landholders expense.
  It is also possible to apply to the Minister for an order against another person who is using or managing land in a way that fails to control the propagation of a pest plant.
 

One problem that is creating a source of confusion and inconsistency, is the existence of 2 pest plant lists: the declared pest plants under the Land (Planning and Environment) Act 1991 and the harmful weed list maintained by the Weeds Working Group.  These ‘harmful weeds’ have no status under the legislation.  There are 34 declared pest lands and 53 harmful weeds.  A landholder can be ordered to control declared pest plants, but not harmful weeds.  Furthermore, the issuing of orders to control a pest has never been exercised, because it is difficult to prove that a landholder has allowed a weed to propagate.
  

The most significant deficiency in this legislation is that there are no restrictions on the sale or trade of pest plants in the ACT.  Though many nurseries have agreed not to sell weeds species and to recommend non-invasive alternatives, it is difficult for some operators to refuse to supply to paying customers.
  Most other jurisdictions have legislation making it illegal to trade commercially in weeds.

The Territory legislation is only there to provide a last resort means of achieving weed control when all other means have failed.
 Environment ACT believes it will be uncommon for a weed to be declared a pest plant or to have an order taken out against a landholder so long as the ACT’s 10 year Weeds Strategy
 is effectively implemented.  Such interference is predicted to be the exception rather than the norm.  Only in an emergency situation where an exotic plant with serious weed potential has been detected, or in cases where landholders continuously fail to contribute to the weed control program will it be necessary to invoke powers under this Act.

Relying on a nursery’s good will and ability to remain solvent may not be entirely realistic.  Relying substantially on a weed strategy without adequate legislative backup may be similarly unrealistic.

Plant Diseases Act 1934 (ACT)

This is an Act relating to diseases and pests affecting plants. Under this Act the Minister may prohibit the introduction into, or transport within or through the Territory, of any plant or thing that may contain any plant.  It may be prohibited absolutely, or subject to such conditions as the Minister sees fit.
  

The Minister may appoint places as quarantine stations, and may appoint places to be the only places of entry for plants or goods into the Territory.
  An inspector under the Act may seize, inspect, search or examine any plant, and may order it to be destroyed or treated.
  Defaulting on an order means the Minister may authorise an inspector to assess the situation at the person’s cost, and causing hindrance can incur a penalty of up to 6 months imprisonment.
  Unpaid fines become civil debts that can be recoverable summarily.

New South Wales

Noxious Weeds Act 1993 (NSW)

This Act provides for the identification, classification and control of noxious weeds.
  Its objects are to identify noxious weeds and the particular control needs to be taken, to specify the duties of public and private landholders regarding the control of those noxious weeds, and to provide a framework for the state wide control of those noxious weeds.

Control of noxious weeds in NSW is the responsibility of the Minister for Agriculture.  The Act empowers the Minister to set up advisory committees, such as the Noxious Weeds Advisory Committee, to assist with decisions on the declaration of weeds and their categorisation, and the regulations required under the Act.
  The Noxious Weeds Advisory Committee members represent various State Government departments, local government and landholder or community organisations, aiming to ensure a uniform approach to the control of noxious weeds (including urban and environmental weeds) throughout the State.
 

Weeds being considered for declaration must be investigated and a Weed Management Plan drawn up, providing information on the extent and nature of the problem, planned control measures, associated costs and the stakeholders that will be affected by the Management Plan.  This information is considered by the Noxious Weeds Advisory Committee, which then makes a recommendation to the Minister.  The Minister may than declare a plant to be a noxious weed in respect of the whole of the State or a part of the State, but such a declaration must have the consent of the Minister administering the National Parks and Wildlife Act 1974.
  

For the purpose of weed control, NSW is divided into 138 Local Control Authorities (LCAs) which are responsible for enforcing the control of noxious weeds on private land and carrying out control on council land.  The category for each species may vary from one LCA to another, or even from one part of an LCA to another.
 

The first category of weed, W1, contains weeds that are of limited distribution or do not occur in the State, but pose, or have the potential to pose, a serious threat to agriculture, the environment or the community.  Private landholders and public authorities must notify the LCA within three days of detecting such a weed on their land and, with the LCA, must take steps to fully and continuously suppress and destroy it.
 

W2 weeds are ones that pose a threat to agriculture, the environment, or the community and have the potential to spread to other areas.  Private landholders, public authorities, and LCAs must fully and continuously suppress and destroy all W2 weeds growing on land for which they are responsible.

W3 weeds are also ones that pose a threat to agriculture, the environment, or the community and have the potential to spread to other areas, but are so widespread that total suppression and destruction is impractical.  Private landholders, public authorities and LCAs must prevent the spread and reduce the numbers and distribution of such weeds growing on land for which they are responsible.

W4 weeds pose a threat to agriculture, the environment, or the community and have the potential to spread to other areas.  A different form of action is required for these weeds.  There are seven sub-categories containing different forms of control requirements (eg not allowed to let the plant flower or fruit).
  The Minister must specify the action that must be taken regarding this weed, in particular or general circumstances.
  This action may be more or less stringent, and more specific than action required in other categories.

Inspectors employed by the LCAs have the power to enter private property to search for noxious weeds, take samples of weeds and issue notices.
  Penalties apply for failure to comply with a notice, failing to notify the existence of specified noxious weeds, and for the moving of certain noxious weeds from land without a permit.  Refusal to comply with an LCAs request for action can result in the LCA carrying out the control work at the expense of the landholder,
 the debt becoming a charge on the land,
 though LCAs may supply landholders with herbicides, equipment and labour if they need assistance.

The Act recognises the need to prevent the importation of noxious weed material into the State and, in particular, requires machinery crossing the border from Queensland into NSW to be thoroughly cleaned to minimise the risk of importing parthenium weed.

It is an offence to sell, move, or cause to be moved any W1 weed material or thing that has W1 weed material in or on it, 
 or any soil or turf containing W1 weed material.
 It is also an offence to scatter weed material on land or water.
  These activities are not offences with regard to the other three categories of weeds, though most of the W4 weeds are not to be sold.  The penalty for sale of these weeds is $5500.

The different categorisation of plants acknowledges the fact that it is not possible for all landholders to eradicate all weeds and that it is sometimes only possible to take restrictive measures to prevent them becoming a problem. For all of the categories, private landholders and LCAs are required to take action against noxious weeds wherever they occur on their land, whereas public authorities only need to prevent the weeds spreading to other lands.
  Whilst this situation is not ideal and seems unbalanced and somewhat unfair, it means that plants will be put into categories requiring action, and not be left to spread because the cost to public authorities is too great.

Plant Diseases Act 1924 (NSW) 

This Act gives the Governor power to prohibit the introduction of any plant, fruit or other thing likely to introduce disease or pest into the State or into any specified portion of it.
  This also applies to any covering or goods that has come in contact with any such plant, fruit or other thing.

Northern Territory

Previous legislation on the issue of weed management had many deficiencies.  There were no provisions for formal consultations between landholders and the government under the Noxious Weeds Act 1962.  There was no reference to the prime distributors of weed seeds: livestock, vehicles, machinery, boats, seeds for sowing, soil and other materials in the legislation, and there was no mention of the sale of weeds.  The new Act supports the Territory’s Weed Management Strategy
 and places tighter controls on movement of weeds into and out of the Territory.

Weed Management Act 2001 (NT) 

Noxious weeds are dealt with under the Weed Management Act 2001,which commenced on July 1st 2001.  This is an Act designed to prevent spread of weeds into and out of the Northern Territory, and to ensure that management of weeds is an integral component of land management in accordance with the Northern Territory Weeds Strategy.
  The strategy ensures community consultation in creation of weed management plans and community responsibility in implementing management plans.

Under the new Act, the Minister for Primary Industry and Fisheries may declare a plant to be a declared weed and classify it according to one of three classes:
  

Class A: noxious weeds that must be eradicated.
  These are weeds that pose a significant threat but only occupy a relatively small area and there is a good chance that eradication could be achieved.  

Class B: noxious weeds that are to be controlled.
  These are weeds that are more widely spread and eradication is impractical but it is desirable to prevent further growth or spread.  

Class C: weeds that are not known to occur in the Territory but are potentially troublesome.
  Their introduction to the Territory is prohibited.  

The Minister may also declare a plant a potential weed for the purpose of managing its introduction or spread throughout the Territory.  The Minister must consult the Minister responsible for the administration of the Territory Parks and Wildlife Conservation Act before making any plant declaration.  Generally speaking, to be declared and classified, a plant should constitute a significant threat to the productivity of land and water, flora and fauna or to human health.  There must be available means to kill or eradicate the plant, or to limit its spread.  There must also be a commitment to enforce its control, and an anticipated benefit to the community.

With regard to declared weeds or things that contain or carry a declared weed, it is an offence to: 

· Bring them into the Territory; 

· Propagate or scatter them;

· Sell or offer them for sale; 

· Hire any equipment containing them; 

· Purchase or offer to purchase them; 

· Store, grow or use them; 

· Transport them or carry them on your person. 

Landholders are directed to comply with weed management plans or be prepared to carry out a remedial management plan.  Such a remedial management plan will be binding on the mortgagee and successors in title to the land.
  Penalties for offences under the legislation are dealt with under the Environmental Offences and Penalties Act 1996 at offence level three: $5,000 - $50,000 for an individual, and $25,000 - $250,000 for a corporation.

Queensland

Rural Lands Protection Act 1985 (Qld)

This Act provides for the management and control of certain plants and for the prohibition and regulation of the introduction and spread of certain plants.
  It is administered by the Minister for Environment and Natural Resources and provides for the establishment of the Rural Lands Protection Board.
  This Board consists of a combination of rural industry representatives and representatives of local authorities.

The Board makes recommendations to the Minister on:

· What plants should be proclaimed as declared plants;

· Whether any plants should be declared extraordinarily noxious plants;

· The promotion and education of the control (and methods of control) of declared plants;

· The development of control programs of declared plants;

· The establishment of research programs on declared plants;

· The purchase of machinery, equipment and materials for the control of declared plants;

· The establishment, maintenance and improvement of stock routes and the imposition of travelling stock rates.

Plants are listed as declared plants for the whole State or part of the State, and are assigned to one or more of five categories: 

P1: Plants whose introduction to the State or part of it is prohibited.

P2: Plants that are to be destroyed in the area.

P3: Plants whose numbers or distribution is to be reduced in the area.

P4: Plants whose spread beyond the present distribution is to be prevented.

P5: Plants where particular action is to be taken on land in the area that is under control of a Government Department or local authority.

Additional plants can be declared “extraordinarily noxious”, as Mimosa invisa has, if the Minister thinks fit.
  The penalty for non-compliance by owners or landholders regarding these plants is much greater.
  

Government departments and local government are required to control all declared plants on land under their control, and where a local government fails to meet its responsibility, the Executive Director of the Board may arrange to have the work carried out and the authority charged accordingly.
  Owners or occupiers of private land are required to control all declared plants on land under their control.
  They may be issued with a notice setting out the requirements of the Act and specifying the control methods to be used.
  Failure to meet these requirements may lead to fines and the work may be carried out and the owner or occupier charged accordingly.
  If the debt is unpaid it becomes a charge against the title of the land.
  The removal from the land of any earth, soil clay, sand, gravel, stone or other material is usually prohibited.
  Details of any notice prohibiting such removal are recorded on the title of the land.
  The provisions applying to these plants take precedence over all other legislation and also bind the State.
 Inspectors or other authorised persons are empowered to enter any land or dwelling with the approval of the owner or occupier (or otherwise with a warrant) and to stop and search vehicles for declared plants.

It is an offence to introduce a P1 plant into the State or a prohibited part.
  P2, P3 and P4 plants may only be kept for educational or scientific purposes,
 and none of the declared plants are to be sold anywhere in the State.
  The penalty for sale of these plants is $7500.

Amendments to the Rural Lands Protection Act due to go before parliament by the end of 2001 will make it a requirement for state government department and local government department landholders to develop formal pest management plans.  In anticipation of these amendments, around 100 of the 120 or so local government departments and most of the state government departments have prepared such plans.  The amendments will also broaden the scope of the Act to cover environmental as well as agricultural weeds.
  These are positive steps in educating and understanding the invasive species problem.

Land Act 1994 (Qld) 

This Act contains provisions requiring the control by lessees of declared noxious plants growing on leasehold land.
  These declared plants are ones declared under the Rural Lands Protection Act (Qld) 1985.

Plant Protection Act 1989 (Qld) 

The Governor or Minister may declare as a pest any organism that is harmful to the growth or quality of crop plants.  This ‘quality’ includes the commercial or marketable quality of crop plants.
  The Governor or Minister may also prohibit the introduction into Queensland of any plant, soil, appliance or other material thing if it is in a condition of pest infestation.
  S/He may also prohibit the introduction into Queensland of any pest that has been declared under s4 of the Act.
  

South Australia

Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) 

This Act provides for the control of plants for the protection of agriculture, the environment and for the safety of the public.
  It also provides for the creation of the Animal and Plant Control Commission whose members are appointed by the Governor.
  The Commission consists of seven members: three with appropriate knowledge of matters relating to plant and animal control, one with appropriate knowledge of agriculture, and at least 4 primary producers.
 

The Commission is responsible to the Minister of Agriculture and its main functions are to ensure that the provisions of the Act are carried out, conduct and direct research into the control of proclaimed plants and animals, and develop and implement coordinated control programs.

The Act does not have specific categories for proclaimed plants, but there are different control levels that may be applied for each plant:

· Plants or produce or goods carrying plants may be restricted from movement within the State.

· Transportation of plants, soils or any other specified thing may be prohibited from being transported from certain parts of the State.

· Sale of plants or produce or goods carrying plants may be restricted.

· Notification of the presence of plants may be required.

· Destruction or control of plants may be required of a landowner. 

A landowner’s duty to control or destroy plants within a specified amount of time may be enforced through the issue of a notice.  Failure to comply with such a notice can lead to prosecution and a fine.
  The work may be carried out at the expense of the landholder, and any outstanding amounts become a charge on the land.

Government departments are under the same obligations as private landholders.
  Local Animal and Plant Control Boards are responsible for controlling proclaimed plants on all unalienated Crown land, public roads and travelling stock reserves within their areas.
  They are empowered to recover the cost of roadside work for most species from the owner of the adjoining land, though landholders are usually given the opportunity of doing it themselves to avoid the expense.
  

Any plant to be destroyed by individual landholders under s57 must also be destroyed by boards and government departments.  Because of this very few plants are regulated under it, presumably because boards and government departments lack the funding, resources or desire to do so – thus making the provision is largely useless.  Plants restricted from sale attract only a $2000 fine.

National Parks and Wildlife Act 1972 (SA)

Section 37(d) of this Act provides for the destruction of dangerous weeds and the eradication or control of noxious weeds and exotic plants within its jurisdictions.  The International Union for the Conservation of Nature recommends that fines, penalties and other sanctions should be applied to those responsible for unintentional introductions in National Parks because of negligence and bad practice, though this is yet to be adopted.

Local Government Act 1999 (SA)

Under this Act, a council must give consideration to whether the vegetation is ‘appropriate’ before planting, authorising or permitting the planting of any vegetation, taking into account environmental and aesthetic issues and any other matters considered relevant.
  Local councils should consider, amongst those environmental and other matters, the potential for invasion and the appropriateness of the plant for the area (ie indigenousness), and should use these provisions to set an example for their residents.

Tasmania

Weed Management Act 1999 (Tas) 

The Weed Management Act 1999 came into effect on 1st September 1999.  The main aim of the Act is to further the objectives of the resources management and planning system of Tasmania and, in particular, to provide for the control and eradication of weeds by:

· Minimising the deleterious effects of weeds on the sustainability of Tasmania’s productive capacity and natural ecosystems;

· Promoting a strategic and sustainable approach to weed management;

· Encouraging community involvement in weed management; and

· Promoting the sharing of responsibility for weed management between the different spheres of government, natural resource managers, the community and industry in Tasmania.

Plants may be declared to be ‘declared weeds’ by the Minister of Primary Industries, Water and Environment.
  Before each such declaration, s/he must prepare a statement of intent.  This is a file containing the results of an objective Weed Management Assessment, and information on economic, environmental and social effects of the weed.  The statement of intent is made available for public comment for 30 days before a final decision on declaration is made.
  An emergency declaration procedure is available for appropriate cases where rapid action is necessary.

There are only two categories of noxious weed under this Act.  Group A plants are prohibited entry into Tasmania, must not be sold or distributed within Tasmania, and must not be moved.  Landowners are required to control, remove and destroy such weeds.  Group B plants are those only to be controlled when directed by an inspector.

A plant may be declared to be a noxious weed if it will have an adverse impact on Tasmania’s productive capacity, natural or physical resources, the genetic diversity of an indigenous plant or the maintenance of indigenous ecological processes.
  Nature conservation and matters relating to social and economic impact must also be taken into account.

Control of declared weeds on public lands is the responsibility of the authority in which the management of the land is vested.  Control on private land is the responsibility of the landowner.  Inspectors are employed throughout Tasmania by the State Government to serve requirement notices on landowners telling them to control, prevent or reduce the spread of, or reduce the risk of contamination by a particular weed.
  Failure to carry out the requirements of the notice can result in a conviction and fine. 
  Alternatively, or in addition, the control work specified in the notice may be carried out and charged to the landholder.
  If the WMP prohibits a weed, it will be an offence to sell or otherwise distribute,
 or import or allow to be imported a declared weed, the fine being up to $5000.

Plant Quarantine Act 1997 (Tas) 

Under this Act, the Minister may direct the Secretary to implement a program to control any pest or disease if it is in the interests of the State to do so.
  The Minister must consult the organisations or bodies representing the persons likely to be affected by the implementation of the program, before doing so.
  If the Secretary is of the opinion that the pest or disease may have a significant environmental impact, s/he must consult the Director of National Plants and Wildlife before performing any function or exercising any power regarding the pest or disease.

Victoria

Catchment and Land Protection Act 1994 (Vic) 

This Act provides for the establishment of a Victorian Catchment Management Council, consisting of not more than 10 members.
  The composition of the Council must reflect the major land and water uses in the State including rural, urban, private and public uses.
  Some members are required to have experience and knowledge of land protection, water resource management, primary industry, environmental protection, conservation and local government.
 

Weeds are declared noxious by the Governor-in-Council on the recommendation of the Minister for Environment and Conservation who, in turn, is advised by the Catchment Management Council and the Regional Catchment Management Authorities.  Weeds are proclaimed on a state wide or regional basis.  There are 10 regions in the State.

The four categories of noxious weeds defined under the Act are:

State Prohibited Weeds: plants that either do not occur in Victoria, but would pose a serious threat if they did occur; or, if they already occur, pose a serious threat, and infestations are such that eradication is practical.
  The cost of eradication of these weeds is generally borne by the Department of Natural Resources and Environment.

Regionally Prohibited Weeds: plants that are not widely distributed within a region but are capable of spreading further and it is reasonable to expect that they could be eradicated from the region.
  Landholders, including authorities responsible for the management of public lands, are responsible for control on their lands.  Private landholders are responsible for control on private land, but not on roadsides adjoining their properties which is the responsibility of either VicRoads, local municipalities or the Department of Natural Resources and Environment, depending on the class of road.

Regionally Controlled Weeds: plants that are often widespread within a region and considered to have important effects.
  Continuing control measures are required to prevent their spread.  These weeds may be declared for the whole region or for only certain shires within a region.  Landholders are required to take all reasonable steps to control the growth and to prevent the spread of these weeds on their own land as well as on adjoining roads.

Restricted Weeds: plants that pose a serious threat to primary production, public lands, the environment or community health in another State or Territory and have the potential to spread into or within Victoria.  If such plants were to be sold or traded in Victoria they would present an unacceptable risk.
 

Regionally prohibited weeds and regionally controlled weeds may be categorised differently in neighbouring regions, reflecting the varying importance of a particular weed in different regions.

For all of the above noxious weeds, a person must not:

· Remove machinery, implements or other equipment from land on to a road without first taking reasonable precautions to ensure that the equipment is free from the seeds (or any other part capable of growing) of any noxious weeds;

· Buy or sell seeds (or any other part capable of growing) anywhere in Victoria, whether or not they are packed or mixed with the seeds or parts of any other plants (the penalty being $500 - $1000); 

· Remove or cause to be removed or sell soil, sand, gravel or stone which might contain any part of a noxious weed, or which comes from land on which noxious weeds grow; 

· Remove or cause to be removed or sell fodder or grain which contains the seeds (or any other part capable of growing) of a noxious weed; or

· Sell, hire, or offer for hire, a substance or machinery that is used or intended to be used in primary production and which contains the seeds (or any other part capable of growing) of a noxious weed 

· Sell an animal which is carrying seeds of a noxious weed; or

· Wilfully bring or cause to be brought into Victoria or transport within Victoria the seeds or any other part of a noxious weed whether or not for sale; or

· Deposit on land a noxious weed or its seeds that are apparently capable of germinating.
 

Landholders may be issued with notices requiring them to clear noxious weeds from their properties and to keep them clear.
  Failure to comply leaves the landholder liable to prosecution and a fine.  In addition, the Department can enter the land, treat the weeds, and charge the landholder accordingly.  Failure to pay for this work may result in court action to recover the debt.
  The Department gives material assistance to landholders in treating noxious weeds by providing grants, particularly to groups of landholders working on a common problem.

There have been no weeds declared under the restricted weed category.  The penalty for sale of noxious weeds is hardly a deterrent: $500 for a first offence and $1000 for any subsequent offences.

Local Government Act 1989 (Vic)

Whilst this Catchment and Land Protection Act 1994 is the principle legislation relating to noxious weeds in Victoria, there is provision under the Local Government Act allowing councils to take action against weeds through the development of local laws.
  There is increasing interest in such action, with some municipalities providing rate rebates to landholders taking recommended action against these weeds.

Flora and Fauna Guarantee Act 1988 (Vic)

This Act sets up a strategy for the management of flora and fauna conservation.
  The strategy is to include proposals guaranteeing the survival and abundance and evolutionary development in the wild of all taxa and communities of flora and fauna.  It is also to ensure the proper management of potentially threatening processes
 and an education program.
  In setting up the strategy, it must minimise any adverse social and economic impact it may cause in general and/or to landholders.

Western Australia

Agriculture and Related Resources Protection Act 1976 (WA) 

This Act provides for the management and control of the spread of certain plants for the protection of agriculture and related resources.
  Its object is geared towards the protection of primary industries, rather than any environmental objective.

The Act is administered by the Agriculture Protection Board, which consists of 12 members.
  Six members are appointed by the Minister, chosen on the basis of having wide experience in rural industry or the protection of rural industry resources or qualifications relevant to the powers and duties of the Board.  Five members are appointed to represent various zones of the State.  The final member is the CEO of Agriculture WA.
  There are no specific environmental representatives.

The Board has the power to declare species of plants and animals for the whole State or part of the State.
   It assigns declared plants to various categories that determine the action to be taken on each species.  There are 5 categories:

P1 Prevention: plants not to be introduced to the State, or moved from existing locations within the State.

P2 Eradication: plants to be eradicated, because they are not widely established in WA.

P3 Control: plants whose populations are to be eradicated and kept under control in order to reduce their degree of infestation.

P4 Containment: plants to be prevented from spreading, but not reduced because the infestation is either impractical or uneconomical.

P5: Plants to be treated on public land or land under the control of the local government.

Nearly all declared plants are put in category P1, but are also placed in one of the other management categories for the whole or part of the State.
  This way the movement of most declared plants is prevented, and an appropriate strategy is implemented to eradicate, control, contain or treat those already present.

The Board appoints inspectors and other authorised people to carry out designated functions under the Act, such as to:

· Seize and destroy anything, including animals, that carry or contain prohibited materials, such as weed seeds;

· Enter any land to look for declared plants;

· Search vehicles, vessels, aircraft or trains for declared plants and may demand the name and address of any person or the owner of any piece of land.

Anyone importing wool, fodder, machinery, sacks, wool packs, sheep, cattle or horses to WA must notify the Board so that goods can be inspected for any contamination with parts of declared plants.

Landholders are responsible for notifying the Board of any declared plants growing on their land.
  Where landholders have not met their obligation to control declared plants on their land, the Board may arrange a contractor to carry out the control work then recover costs from the landholder.
 The Local Government has the power to assist financially an owner/occupier to control declared plants on their land.

Local councils are treated similarly to private landholders with respect to declared plants growing on land under their control (such as roadsides and reserves).
  They may be issued with notices, can be fined, and the Board can arrange for a contractor to do the work and charge them accordingly.
  Landholders refusing to control declared plants are liable for a $1,000 maximum fine.
  It is an offence to bring prohibited material into the State or between areas of the State, attracting a $5,000 maximum fine.
  There are no provisions relating specifically to the sale of declared plants.

Plant Pests and Diseases (Eradication Fund) Act 1974 (WA) 

This Act provides an approach to the funding of weed control that is unique in Australia.  It was initiated by WA grower organisations to finance an eradication campaign against skeleton weed.  Funds are raised by a levy on cereal grain grown within the State, with every grower who delivers more than 30 tonnes of grain to contribute to the fund, most of which is used in the program to search for and destroy skeleton weed.  The Act can be used to fund the eradication of other serious weeds and plant diseases.

In addition to declared plants, a shire council can prescribe as a pest plant any plant (other than a declared plant) which it considers troublesome within its municipality.  The Agriculture Protection Board has no jurisdiction over these plants.

Commentary

Generally, invasive weed legislation in the States and Territories is quite good, but there are some deficiencies.  For example, the Australian Capital Territory and Western Australia have no effective control over the sale of plants known to be invasive in nature.  This means that while on the one hand landholders are being issued notices to control, eradicate or destroy the plants, on the other hand they are likely to be being sold and planted in backyard gardens by the dozen.  By having only two categories under which to declare plants, Tasmania does not have the range of control possibilities of other states.  This means fewer plants will be declared noxious weeds as declarations necessitate high maintenance programs.  Providing options to prevent the spread or reduce the numbers of plants without having to completely eradicate them offers more a realistic method of maintaining the problem and will see more plants listed in the long term.  In South Australia few weeds are placed on the ‘to be destroyed’ list because this would require Local Animal and Plant Boards and Government Departments to comply as well.  In New South Wales private landholders and Local Control Authorities have to take action against noxious weeds, but public authorities are able to get away with simply preventing weeds on their land from spreading.  Whilst the NSW approach is not ideal, it is obviously better that these plants are being destroyed in some areas, rather than simply being left to flourish as they are in SA.  Even where legislation is not structurally inadequate it will be useless if governing authorities do not enforce its provisions.

Almost all of this legislation is aimed at controlling invasive species once they have become a problem.  Part of the reason for this is because scientists are unable to predict all of the plants destined to become weeds, and international obligations prevent us from legislating without sufficient scientific proof. 

International Legislation

Trade creates wealth, and wealth cleans up the environment.

World trade has become the primary driver of one of the most dangerous and least visible forms of environmental decline.

For the most part, international agreements between Australia and other world entities are of enormous benefit to our environment and to society as a whole.  The WTO Agreement on the Application of Sanitary and Phytosanitary Measures
 could, however, be jeopardising all this by a lack of understanding with regard to invasive species and scientific constraints generally.  This chapter looks at the international invasive species legislation that Australia is a party to, and how it affects our efforts to control the serious problem of bioinvasion.

International Plant Protection Convention 

Australia entered the International Plant Protection Convention (IPPC)
 in August 1952.  Its purpose is to secure common and effective action to prevent the spread and introduction of pests of plants and plant products, and to promote measures for their control.
  It provides a framework for international cooperation in the control of all plant pests while also providing discipline in the measures taken against pests for regulatory purposes.  The Convention has particular reference to pests and diseases of importance to international trade.
 

The Convention stipulates that each contracting Government is to set up a national plant protection organisation with the following functions:

· The inspection of growing plants, of areas under cultivation (fields, plantations, nurseries, gardens, greenhouses, etc), and of plants and plant products in storage and in transportation.  Particular emphasis is to be placed on reporting the existence, outbreak and spread of plant diseases and pests, and of controlling those pests and diseases.

· The inspection of consignments of plants and plant products moving in international traffic and, as far as practicable, the inspection of consignments of other articles or commodities moving in international traffic, and the inspection and supervision of storage and transportation facilities of all kinds involved in international traffic.  The object of this being to prevent the dissemination of pests and diseases of plants and plant products across national boundaries.

· The disinfestation or disinfection of consignments of plants and plant products moving in international traffic, as well as their containers, storage places, or transportation facilities.

· The issue of certificates relating to phytosanitary condition and origin of consignments of plants and plant products.

Each contracting Government is also to distribute information within the country regarding the pests and diseases of plants and plant products and the means of their prevention and control, as well as to research and investigate the field of plant protection.

Under Article VI of the Convention, contracting Governments have full authority to regulate the entry of plants and plant products in order to prevent the introduction of disease and pests of plants to their territories.  In doing so, they may:

· Prescribe restrictions or requirements concerning the importation of plants or plant products;

· Prohibit the importation of particular plants or plant products, or of particular consignments of plants or plant products;

· Inspect or detain particular plants or plant products;

· Treat, destroy or refuse entry to particular consignments of plants or plant products, or require such consignments to be treated or destroyed.

These regulations are, however, subject to qualification.  They must be undertaken in a fashion that minimises interferences with international trade.
  Legislation should only be passed where measures are necessary due to phytosanitary considerations.
 

In 1997 the IPPC was revised to fit in with the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (the SPS Agreement)
 and this has, in the minds of some, made the treaty imbalanced in favour of trade facilitation.
  

United Nations Convention on the Law of the Sea 

Australia entered into the United Nations Convention on the Law of the Sea
 in October 1994, and by doing so recognised the desirability of the conservation of its living resources, and the study, protection and preservation of the marine environment.
  In becoming signatories, parties have agreed to take all measures necessary to prevent, reduce and control pollution of the marine environment.  They have agreed specifically to control pollution resulting from the intentional or accidental introduction of species that may cause significant and harmful changes to a particular part of the marine environment.
 

Convention on Biological Diversity

Australia entered the Convention on Biological Diversity (CBD)
 in December 1993.
In accordance with the Charter of the United Nations and the principles of international law, States have the sovereign right to exploit their own resources pursuant to their own environmental policies.  They also have the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.

The obligation under Article 8(h) of this agreement states that each contracting Party is to prevent the introduction of, control or eradicate those alien species which threaten ecosystems, habitats or species as far as possible and appropriate.
  

The CBD’s relationship to other international agreements is stated in Article 22: 

The provisions of this Convention shall not affect the rights and obligations of any Contracting Party deriving from any existing international agreement, except where the exercise of those rights and obligations would cause a serious damage or threat to biological diversity.
 

Invasive species being carried in free trade facilitated by the WTO agreements present an undeniable threat to global biodiversity and cause serious damage.  The invasive prevention obligation in CBD Article 8(h) should affect "the rights and obligations" of the WTO parties that also are parties to the CBD, under Article 22.  In particular, the CBD Article 8(h) obligation should override the right to engage in unrestrained trade because the latter is causing harmful invasions.  This is does not happen.  This is because decisions made by the Conference of the Parties are not binding on individual parties.  The CBD can only be considered, at most, “soft law”
 and largely unenforceable. 

General Agreement on Tariffs and Trade

In 1948 Australia entered into the General Agreement on Tariffs and Trade (GATT)
 with 22 other international entities.  They recognised that relations in the field of trade and commerce should be conducted with a view to raising standards of living, increasing employment, income and demand, developing the full use of the resources of the world, and expanding the production and exchange of goods.  Their desire was to enter into reciprocal and mutually advantageous arrangements that would reduce tariffs and other barriers to trade, and to eliminate discrimination within international commerce.

Article XI of the agreement is geared towards the elimination of quantitative restrictions: no restrictions other than duties, taxes or other charges are to be instituted or maintained on the movement of products between contracting parties.  An exception is made for agricultural or fish products where government measures operate to restrict the quantities of like domestic products to be marketed.

Article XX allows for measures to be applied in order to protect human, animal or plant life or health, so long as the measures do not constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade. The same situation applies to measures relating to the conservation of an exhaustible natural resource, if such measures are made effective in conjunction with restrictions on domestic production or consumption.

Marrakesh Agreement Establishing the World Trade Organisation

On 1 January 1995, the World Trade Organisation replaced GATT, through the Marrakesh Agreement Establishing the World Trade Organisation,
 as the organisation overseeing the multilateral trading system. It now provides the forum for trade negotiations, handles trade disputes, monitors national trade policies, provides technical assistance and training for developing countries, and cooperates with other international organisations.
  The GATT agreement did not disappear altogether, but remained in place (as GATT 1994) with a number of new agreements added to it - including the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (the SPS Agreement).  
The SPS Agreement applies retrospectively, so the World Trade Organisation (WTO) is able to strike down the domestic laws, programs and policies, and policies of its member nations and compel them to establish new laws that conform to WTO rules.  The WTO’s judicial powers are expressed through its Dispute Settlement Body (DSB) which is comprised of panels of corporate and trade lawyers and officials.  Unlike other international bodies, including the United Nations, the WTO has also been granted far-reaching enforcement powers.  It has the ability to demand compliance from its members, and to coerce and force compliance where necessary through disciplines, penalties, and trade sanctions that can be so economically severe that even the largest nations must yield.

Article 1 of the SPS Agreement states that no member should be prevented from adopting or enforcing measures necessary to protect human, animal or plant life or health.  This is subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between members where the same conditions prevail or a disguised restriction on international trade. Article 2 states that measures are only to be applied to the extent necessary to protect human, animal or plant life or health, and must be based on scientific principles. Article 3 states that members must base sanitary and phytosanitary measures on international standards, guidelines or recommendations (where they exist).  Measures that conform to these will be deemed necessary to protect human, animal or plant life or health and presumed consistent with the relevant provisions of the SPS Agreement and of GATT 1994.  Measures that are merely based on international standards, guidelines or recommendations are not presumed consistent, and need sufficient scientific evidence and an import risk assessment.

Members may only introduce or maintain sanitary or phytosanitary measures that result in a higher level of protection than recommended in international standards if there is scientific justification or if they comply with Article 5.
  Article 5 stipulates that Members must:

5.1 Base their measures on an import risk assessment (IRA), taking into account risk assessment techniques developed by the relevant international organisations.

5.2 Take into account available scientific evidence, relevant processes and production methods, relevant inspection, sampling and testing methods, prevalence of specific diseases or pests, existence of pest-free or disease-free areas, relevant ecological and environmental conditions, and quarantine and other treatment.

5.3 Take into account economic factors: the potential damage in terms of loss of production or sales in the event of the entry, establishment or spread of the pest or disease, the cost of control or eradication, and the relative cost-effectiveness of alternative approaches to limiting risks.

5.4 Take into account the objective of minimising negative trade effects.

5.5 Avoid arbitrary or unjustifiable distinctions in the levels it considers appropriate in different situations, if such distinctions result in discrimination or a disguised restriction on international trade.

5.6 Ensure that such measures are not more trade-restrictive than required to achieve their appropriate level of protection, taking into account technical and economic feasibility.

5.7 In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt measures on the basis of available pertinent information – and seek to obtain additional information necessary for a more objective assessment of risk and review the measures within a reasonable amount of time.

5.8 Provide an explanation of the reasons for such a measure where requested by another Member who is not convinced it is based on relevant international standards, guidelines or recommendations.

The principles inherent within the IPPC and the SPS Agreement provide the basis of standard setting for phytosanitary measures concerned with trade issues. 

The upshot of Article 5 is that a country may take action when necessary to protect plant health by prevention of introduction, eradication or containment, and that this action should be based on the appropriate level of protection for that country.  Import risk analysis is to be used in the development of measures, and countries should follow international standards if they are available.  Action is permissible when situations require urgent action or there is insufficient information on which to base action, but scientific assessment must follow.

Phytosanitary legislation, as we have seen in previous chapters, is prevalent in Australian legislation.  All of this legislation is subject to international agreements, and in particular, to the SPS Agreement.  Any legislation that does not conform to the SPS Agreement is, therefore, capable of being challenged by any of the parties.   Legislation that deviates from international standards must be based on sufficient scientific evidence or it may be deemed inconsistent, and trade sanctions applied until it is remedied.

The Salmon Case

The Australian Salmon Case,
 whilst obviously not about invasive weeds, provides a clear example of strict environmental measures being found to be in breach of WTO law.  It highlights the difficulties involved in compliance with international law versus the right of a country to protect its environment.  

In 1975 a prohibition on importation of fresh, chilled or frozen salmon was enacted under the Quarantine Act 1908 quarantine prohibition 86A of 1975 (QP86A).
  It was designed to prevent the importation into Australia of diseases that could harm Australian fisheries and to prevent the introduction of any infectious or contagious disease, or disease or pest affecting persons, animals or plants.  Imported uncooked salmon meat is able to carry around 20 exotic diseases that could infect wild or farmed fish if the meat is discarded near streams or used as bait.
  

After the enactment of the SPS Agreement, the salmon-exporting nations of the world (particularly Canada) decided that this restriction was a disguised trade barrier, and demanded an investigation.  They claimed that QP86A was in breach of Article XI of the GATT, and not justified under Article XX exceptions.  They also argued it was in breach of Articles 2, 3 and 5 of the SPS Agreement.  

Before the Australian Salmon Case, WTO case law had advanced four main points:

1. Under the GATT treaty, members were to accord the same treatment to like products produced in a member nation, where likeness was based on the superficial characteristics of the finished product.  The manner, method and other circumstances of production were irrelevant.

2. Protective measures seeking to invoke the Article XX GATT exception had to have either exhausted all alternatives (including negotiation) with those adversely affected, and not be prescribing laws with extra-jurisdictional affect, or be able to show that the measure was primarily aimed at the conservation of an ‘exhaustible natural resource’.

3. It had to be able to be shown that the measure was not arbitrary or unjustifiably discriminatory, or a disguised restriction on international trade.  A measure might fail because the member could not show that it had explored all other alternatives for reaching the environmental aim.
  Measures were not allowed to impact upon a WTO member’s right to ‘like’ treatment for a ‘like’ product - regardless of its environmental consequences.

4. Because of the SPS Agreement, it was not enough to show that the products in question were not ‘like’ products and therefore did not breach the GATT requirements.  The SPS Agreement required that any health measure be supported by a risk assessment consistent with the Agreement. 
 

The WTO Panel assessing the Salmon Case found that QP86A had violated Articles 2 and 5 of the SPS Agreement.  The Appellate Body upheld the Panel’s findings that the measures were not based on a risk assessment.  It also found that QP86A did not comply with Article 5.5 because it had the effect of applying an arbitrary or unjustifiable distinction in the levels appropriate in different situations.  It is contrary to Article 5.5 to adopt a low risk policy in one field, while not doing so in a comparable field and situations only have to present some common elements to render them comparable.  Australia allowed importation of aquarium fish and herring bait – both of which appear to carry greater risks than salmon.  

Australia decided to delay changing laws regarding the import of fresh, chilled and frozen Canadian salmon so that they could examine the disease ramifications.  In response to that, Canadian officials announced that they would take retaliatory action against Australian agricultural imports – such as lamb, beef, fish, cut flowers, cheese, citrus, rice and dried grapes.  These tariffs would remain in place unless Australia allowed the import of Canadian salmon.

The Australian Government and the State of Tasmania subsequently decided to introduce new quarantine measures, and Canada requested that the dispute be referred back to the original panel.  Australia produced a new 1999 import risk analysis which was much more detailed and specific than the last one: it not only identified which fish diseases were a high priority and therefore presented an unacceptable risk, but also dealt with probabilities of risk.  The Panel found that this IRA complied with Article 5.1, and that most of Australia’s new quarantine requirements were based on that assessment.  The new legislation tightened import restrictions on herring bait and live ornamental fish, and Canada was unable to show that they continued to violate Article 5.5.

In October-November 1999, the Tasmanian Government went one step further and declared a large part of Tasmania a protected area for the purpose of preventing the introduction of disease.  The Panel’s analysis of this provision found that salmon could only be moved into the protected area if the Chief Veterinary Officer is satisfied it has been sourced from areas free of six specified diseases.  Canada is not free of all these diseases, so such salmon was effectively banned from the protected area of Tasmania.  Tasmania’s measure was stricter than the Australian one and was not based on the 1999 IRA.  It was therefore was inconsistent with Article 5.1 of the SPS Agreement.
 

As may be obvious by the above example, SPS cases are often more resource intensive and take longer to conclude from beginning to end than other types of disputes.  SPS disputes involve complex scientific information, and the search for evidence often involves huge amounts of money in hiring expertise and commissioning technical and scientific reports.
  For Tasmania’s new laws on salmon to stand, a new IRA will have to be produced at further cost the environment, the government and the public.

Scientific Proof

The process under the WTO SPS Agreement which AQIS implements, is described by the Agreement as being scientifically based.  It assumes that science is able to identify risks, and concludes that where there is no evidence of risk, there is no risk.

The IUCN, along with many experts, tells us that prevention is better than cure.
  Preventing the introduction of alien species is the cheapest, most effective and preferred option, and it warrants the highest priority.  Since the impacts on biological diversity of many alien species are unpredictable, efforts to identify and prevent unintentional introductions should be based on the precautionary principle.  In other words, unless there is a reasonable likelihood that the introduction of an alien species will be harmless, they should be treated as likely to be harmful.  Such introductions should only be permitted if no native species is considered suitable for the purposes for which the introduction is being made, and only then if the positive effects on the environment outweigh the actual and potential adverse affects.
  The IUCN’s recommendations are not, however, deemed consistent with Article 3 of the SPS Agreement.

According to the SPS Agreement, government actions must be based on scientifically assessed pest risks.  Though it is possible for these risks to be in relation to the environment, it means that a great deal of money and research is required by the government for scientific assessment, in order to prevent an import.  To determine whether a plant should be assessed as a potential quarantine pest the first significant question is its presence or absence in Australia.  If it is already present here it can only be further evaluated if it is of limited distribution and under official control.  There is no justification for preventing further entry of the same species if it is already widespread, unless the new entry is clearly different in weed risk status from the plants already found.
  If the plant is not found in Australia, and its establishment here could be of (detrimental) economic importance, its risk factor is evaluated.  If subsequent scientific evaluation indicates its import should be prevented, we do not simply impose a restriction, but are told we must take into account the objective of Article 5.4: minimising negative trade effects.  In other words, we must “err on the side of trade, not caution”.
  

In the 1980s, the European Union (EU) banned the non-therapeutic use of hormones in its food industry, citing many studies that indicate that hormones, particularly implants of pellets containing a substance called oestradiol, could cause cancer.  The US and Canada challenged the ban, and the WTO ruled against the EU,
 demanding scientific certainty that hormones cause cancer or other adverse health effects.

Under the SPS Agreement, any measure that sets higher standards than the international standards must be based on a risk assessment that sets out risk in terms of probabilities supported by scientific evidence.  In the Salmon Case the Appellate body expanded on what a risk assessment required, beyond that discussed in the European Meat Products Case (above) and beyond the definition in Annex A of the SPS Agreement.  To comply with their requirements, a risk assessment within the meaning of Article 5.1 must satisfy three matters:

1. It must identify the pests or diseases whose entry, establishment or spread the member wants to prevent, and the potential biological and economic consequences.

2. It must evaluate the likelihood of entry, establishment or spread of these pests or diseases and the associated potential biological and economic consequences. 

3. It must evaluate the likelihood of entry, establishment or spread of these pests or diseases against the proposed SPS measure that might be applied.

The Appellate Body concluded that ‘likelihood’ had the same meaning as ‘probability’.
  It is not sufficient to conclude that there is a ‘possibility’ of entry, establishment or spread of a pest or disease. It must estimate the statistical probabilities of the risk associated with an identified hazard and evaluate the consequences of that risk either quantitatively or qualitatively.

In the Australian Salmon Case, the Appellate Body stated that Article 5.1 does not require risk assessment to necessarily embody only mainstream scientific opinion.  It said that acting on the basis of a divergent opinion coming from qualified and respected sources does not necessarily signal the absence of a reasonable relationship between the SPS measure and the risk assessment.  Use of divergent scientific opinion would be justified, they believed, where “the risk involved is life-threatening in character and is perceived to constitute a clear and imminent threat to public health and safety”.
  Since plant invasions will never be considered to constitute an imminent threat to health and safety, there will be no justification for basing measures on divergent scientific opinion.

Where evidence from mainstream scientific opinion is insufficient and cannot support a measure of probability, there will be no justification for the higher standard.  In requiring scientific proof, the SPS Agreement is forcing scientists to do the impossible – to predict which species that could be introduced from a particular country is likely to cause ‘significant’ damage.  Scientists “can’t even name most species of insects, fungi, and pathogens found in other countries, much less predict which ones will prove invasive in a new environment”.
  
Commentary

Australia is a signatory to many useful and important international agreements designed to protect our environment from the hazards of invasive species.  The problem is that all of these international agreements amount to nothing but “soft law”
 in comparison to the WTO Agreement.  The SPS Agreement places a huge burden on member countries to finance costly impact risk assessments, based on mainstream scientific opinion, in order to justify their sanitary and phytosanitary measures.  They must abandon the precautionary principle and only apply measures where scientific certainty prevails.  This is of great concern:

In certain respects it suggests a way of thinking more akin to pre-Reformation thinking from the Middle Ages; the implication is that the extent or limits of scientific knowledge mark the boundaries of risk.  Presumably under WTO law there is no risk in ignorance.

The SPS Agreement does not like inconsistencies – if a pest is not being controlled, there is no right to object to more of it; if one pathway is being blocked, all equivalent pathways must also be blocked.  Such an approach “may be theoretically neat, but in the practical matter of dealing with exotics, it is a prescription for paralysis”.
  As the Australian Salmon Case highlighted, any of Australia’s legislative attempts to control invasive species may be challenged if they are not consistent throughout Australia.  The need for consistency in defining levels of protection whilst, on the one hand, is understandable, on the other, it requires massive forethought and legislative savvy.

Protection Measures

Without spending many years and millions of dollars overhauling weed legislation to make it consistent across Australia and (potentially) producing thousands of impact risk assessments, State and Commonwealth legislation will probably never stand up to WTO scrutiny.  Other solutions need to be found in the mean time.  A long-term solution that would benefit more than just Australia would be to have the WTO and CBD cooperate to better understand the issue of invasive species.  Another option for Australia is to have weed management strategies in place throughout the country, educating landowners, nurseries and the general public about the problem, and finding non-legislative options for regulation.  Currently every State and Territory has such a strategy in one form or another.  Where protection measures do exist (and while they remain unchallenged) penalties for non-compliance must be strong enough to be a deterrent.  Not only that, but regular inspections must be carried out, particularly in the nursery industry, so that the threat of these penalties is significant.  Many of these positive steps, such as education strategies backed up by enforceable penalties, will be undermined if the media are allowed to ignore the issue and continue promote irresponsible gardening behaviour.  This chapter explores these issues and suggests positive possibilities for improvement.

International Cooperation

The international trading arena is an inappropriate forum for decision-making on environmental policy.  The WTO needs to recognise its limitations and work with other groups to provide a more acceptable approach to important environmental issues.  So far, cooperation between the WTO and the CBD Secretariat on invasive species has been minimal.
  One way they could cooperate to their mutual benefit is to have the CBD Secretariat and the WTO jointly commission and oversee an ongoing study of harmful invasive species carried in international trade. Workshops could be convened on both terrestrial and aquatic invasions, and include scientists, geographers, economists, trade specialists, and industry experts. 

Ultimately it falls to the WTO to judge whether particular national bans, restrictions, or other sanitary and phytosanitary measures are supportable in view of the risks posed by invasive species. An international expert advisory panel on invasive species, convened jointly by the CBD Secretariat and WTO, could advise WTO dispute panels about the biological risks and the degree of scientific uncertainty in risk assessment. 

The cost of conducting risk assessments is enormous.  The risk assessment for the proposed import into the United States of raw logs from just one species (Siberian larch), for example, cost approximately US$500,000 in 1991 dollars.
  Many developing countries lack the resources to undertake such investigations.  They need assistance through the CBD or the WTO to protect their native biodiversity.  Cooperation between the CBD and WTO to research and provide advisory panels would help reduce the cost of risk assessment processes.

Amendments to the text of the SPS Agreement could be made to make it more consistent with environmental issues.  Article 2 states that members are not to impose measures without sufficient scientific evidence.  This could be amended to say:

A member may adopt or maintain a sanitary or phytosanitary measure that restricts or prohibits existing or proposed imports based on a well considered risk of harm associated with that product … unless the exporting member objectively demonstrates that the product … meets the importing member’s appropriate level of sanitary or phytosanitary protection.

A ‘well considered risk’ would be one based on analogies, historical examples, expert opinion, or evidence of generalised risks of entry or establishment of pests or diseases - rather than scientific certainty.
  Article 5.6 could be amended such that members seek to ensure their measures are not more trade-restrictive than required, taking into account technical and economic feasibility and the member’s obligations under other international agreements.
  The international standards and guidelines should not be restricted to those developed by the International Office of Epizootics, but should also include those of the United Nations Convention on the Law of the Sea, the Convention on Biological Diversity and the International Union for the Conservation of Nature.

Weed Management Strategies

If the SPS Agreement and WTO attitudes continue to be indifferent towards the issue of invasive species, other (non-legislative) solutions need to be found to protect the environment whilst adhering to our international obligations.  One such solution is the effective implementation of protocols or strategies throughout the country – an option that has been readily taken up by Australian governments.  

There is currently a National Weeds Strategy in place in Australia aimed at preventing the development of new weed problems, reducing the impact of existing weed problems of national significance, and providing a framework and the capacity for continuing management of weed problems of national significance.  This involves:

· Extensive community education campaigns about the adverse effects of weeds and the benefits of native plant species and procedures to restrict the spread of weeds.

· Developing guidelines for assessing the weed risk of plants prior to their release for commercial use, and procedures for weeds of national significance.

· Encouraging State, Territory and local governments to develop contingency plans for action against new weed infestations and encouraging universities to emphasise integrated weed management practices across all ecosystems.

· Strengthening import entry protocols for assessing the weed potential of all proposed new plant imports and providing guidelines to States and Territories to ensure consistency in weed legislation.

A national strategy highlighting the importance and necessity of weed awareness can only be a useful step forward for the environment.  All the States and Territories have followed suit and put place a weed management strategies of their own, though some are still in draft form.

The Australian Capital Territory has taken the notion of a weed strategy very seriously.  Previous legislative provisions regarding weeds in the ACT were cumbersome and invoked very little compliance from either government or private landowners.
  The ACT has, therefore, set up a 10 year strategy as its frontline defence for controlling weeds, in the hope that it will be more effective and better received than formal laws. 

The ACT Weeds Strategy has determined that:

· All landowners are responsible for weed control and eradication (where practicable) on their land.  

· Where the problems are too large for individual landowners, the government will be responsible for helping provide resources, such that the whole community benefits.  

· All affected and/or interested groups will be encouraged to contribute to developing priority weed control programs.  

· Surveys and weed maps will be produced, and the ACT Parks and Conservation Service will maintain a database of ACT weed species and locations.  

· Demonstrations on identification of weeds and best practice weed control will be held in urban and rural settings.  

· Articles on weeds will be prepared for newsletters and publications, along with education kits for schools and the community.  

· The ACT Parks and Conservation Service will target nurseries and other points of sale with information on alternatives to weeds and pest plants.  

· The ACT Government will lobby the Commonwealth Government to restrict importation of potentially undesirable plants, as they become known.

New South Wales and the Northern Territory both have weed strategies aimed at the sustainable reduction in the negative impact of weeds on the economy, community, industries and environment.  They are both geared towards prevention of new weed problems by discouraging environmental changes that favour weed invasion, creating effective and efficient systems of legislation, planning and monitoring weed control programs, and promoting awareness.

Tasmania has in place a WeedPlan, adapted from the National Weeds Strategy, structured to minimise the deleterious effects of weeds on primary industry, human welfare, trade, amenity and biodiversity.  The strategy uses a cooperative approach involving industry, resource managers, the community and all levels of Government to establish appropriate legislative, educational and coordination frameworks. A draft Victorian Pest Management Framework is currently under consideration that aims to meet State biodiversity objectives for public and private land, and to increase community response to new and existing pest problems.  Both the Tasmanian plan and the Victorian draft recognise that prevention and early intervention are the most cost-effective methods in the fight against weeds, and that the primary responsibility rests with individual landowners – though collective action is necessary where the problem is of any scale.

In 1994 Queensland began a Weed Awareness Week that prompted a national highly publicised ‘WeedBuster Week’ campaign, now supported by all State and Territory Governments.  Whilst Queensland has no formal weed management strategy in place as yet, a draft weed strategy has been written and will be put to Cabinet in November 2001.  This draft has five key areas: education and awareness, prevention and early intervention, effective management systems, weed assessment, and planning and responsibility.  As stated above, in anticipation of amendments to the Rural Lands Protection Act, around 100 of the 120 or so local government departments and most of the state government departments also have formal pest management plans. 

South Australia’s Weed Strategy has finally received approval and is soon to achieve full force.  This strategy establishes an SA Weeds Advisory Committee, and includes educating nurseries, through a code of practice on the sale of weedy plants, about garden plants with invasive potential and promoting responsible plant use.  Western Australia has a State Weed Plan due to be launched by the Minister in Bunbury to coincide with WeedBuster Week. Though it has many of the same aims as other State/Territory strategies, it lacks South Australia’s foresight on the role of nurseries.

The use of weed strategies in States or Territories is a relatively new response to the growing government awareness of a global problem.  The IUCN explains that because local governments are in close contact with the community, they can have an impact on control of environmental weeds on both public and private land.  Local governments have the ability to initiate a range of non-regulatory activities by producing policy and education strategies as well as creating incentives for environmental weed control.
  Local governments should endeavour to set an example by directing their landscapers and gardeners to use indigenous native species, and by educating the community of their importance – rather than decorating their garden beds with petunias and roses.
 

Penalties

It is important to realise that ‘weed strategies’ and ‘codes of practice’ will not be effective on their own.  Solid legislative constraints on destruction of weeds and their prevention from sale backed up by substantive penalties ought to coincide with these educational strategies to provide the most effective protection against invasive species.  Domestic penalties for unlawful introductions are rarely set at an influential level.  This may be a reflection of the problem’s low priority in society, or perhaps a lack of judicial awareness.  Penalties for unlawful introductions should be as severe as for the most serious breaches of environmental protection legislation, such as certain types of pollution.  The Environment Protection Act 1993 (SA), for example, states that:

A person must not undertake an activity that pollutes, or might pollute, the environment unless the person takes all reasonable and practicable measures to prevent or minimise any resulting environmental harm.

Though this section makes no mention of invasive species per se, the IUCN states that invasive species act as ‘biological pollution’ agents that can negatively affect development and quality of life.  Part of the regulatory response to the introduction of alien invasive species, then, should be the principle that ‘the polluter pays’ where ‘pollution’ represents the damage to biological diversity. 
Penalty levels are evolving: in South Africa, Mpumalanga’s Nature Conservation Act 1998 an unlimited fine and/or four years imprisonment can be imposed for offences related to alien invasive species.
  This contrasts strikingly with Victoria’s legislation that imposes a $500 fine for the sale of a noxious weed on a first offence - increased to $1000 for subsequent offences.

As recently as 26th September 2001, there have been reports of garden centres selling weed pests.  Broom is one of the worst weed pests in the Adelaide Hills: it is a declared noxious weed and illegal to grow.  Yet it was reportedly on sale at a busy shopping centre in Adelaide at $4 a plant, later reduced to $2.95.
  Other declared noxious weeds are also sold at garden centres with much of the stock being grown interstate, making it difficult to police.  Selling a noxious weed in SA can lead to 6 months imprisonment or a $2000 fine, but it has to be proven that the sale was the result of a wilful or negligent act or omission by the nursery or supermarket.
  Even then, they may not be fined.  One of the Animal Plant and Control Commission’s senior weed science officers has said that the Commission is loathe to prosecute garden centres for selling banned plants, preferring to educate the nursery industry about the damage plants can cause.
  The need for education about the weed problem is manifestly clear, but it will not work on its own.  Education needs to be complimented by legislation and persuasive penalties, and responsible plant promotion.  Nurseries and other entities that sell garden plants should be made to identify all plants sold and check them against invasive weed lists, and the burden of proof should be on them to show they took adequate care.  Monitoring of these entities should be often enough to constitute a significant threat, and penalties for sale of known invasive weeds should be high enough to constitute a serious deterrent.

Responsible Representation

WARNING: Planting non-indigenous plants in your garden may injure your environment. 

Just as cigarettes are required to have warnings because they damage human health, plants should also have warnings because they damage ecological health.  Invasive species legislation in all States and Territories should be amended to include warning labels.  All plants should be formally labelled to indicate plant origin and the possibility of the plant becoming invasive.  

Irresponsible media representation should be controlled and regulated.  The February 1999 issue of Burke’s Backyard magazine recommended one of Australia’s worst environmental weeds, blue thunbergia (‘blue trumpet vine’), as a great climber to grow in northern regions.  In fact, this rampant forest-invader has been banned as noxious by the northern shires of Hinchinbrook, Cook, Cardwell, Douglas, Johnstone and Mulgrave, making it illegal to grow across much of north Queensland.
  Other serious weeds encouraged by the magazine include Spanish lavender - declared noxious in most of Victoria; and the Western Australian bluebell creeper (Sollya heterophylla) - which happens to be the most invasive weed in Arthurs Seat State Park near Melbourne.  The magazine does put in the occasional warning: a January 1999 article promoting gloriosa lily (Gloriosa superba) warned of its weediness in north Queensland, but failed to explain that it is even more invasive in southern Queensland and northern New South Wales.
  Much of this information (or lack thereof) also goes to air in the television series of the same name, where it is seen by hundreds of thousands of viewers throughout the country.  

In May 2000, the show Backyard Blitz
 promoted the planting of olive trees (Olea europaea).  They showed a picture of Australia with the best areas for growing olives highlighted, but made no attempt to explain the olive’s invasive nature.  In fact those ‘best areas’ were probably the areas in which olives are the biggest problem.  This sort of irresponsible media representation is appalling given that at least 60% of naturalised exotics have escaped from gardens.
  

The Broadcasting Services Act 1992 (Cth) provides for the development of codes of practice or standards in the radio and television industry.
  The Australian Broadcasting Association has developed a standard, for example, that sets a transmission quota of Australian content in television broadcasting.  The object of this standard is to promote and develop a sense of Australian identity, character and cultural diversity, and to achieve this goal Australian programs must constitute at least 55% of all programming that is broadcast in a year.  Similar codes of practice exist in the radio industry with regard to playing Australian music.  Developing a standard or code of practice to include a percentage of Australian plants to be shown in gardening programs would help promote and develop a sense of Australian identity with regard to nature.

Codes of practice relate to many different issues.  One of these is the prevention of broadcasting programs that are not in accordance with community standards.  In developing codes of practice in this area, community attitudes to the following matters must be considered:

(a) The portrayal of programs of physical and psychological violence;

(b) The portrayal in programs of sexual conduct and nudity;

(c) The use in programs of offensive language;

(d) The portrayal in programs of the use of drugs, including alcohol and tobacco;

(e) The portrayal in programs of matter that is likely to incite or perpetuate hatred against, or vilifies, any person or group on the basis of ethnicity, nationality, race, gender, sexual preference, age, religion or physical or mental disability;

(f) Such other matters relating to program content as are of concern to the community.

Programs are classified G, PG, M or MA according to community attitudes concerned with violence, sex and nudity, language, drugs and suicide, and have restrictions on the times of day they may be aired.  Material may only be broadcast in these time classifications except where the program deals, in a responsible way, with important moral or social issues.  A program offering instruction, promotion or encouragement in relation to drugs, sex or suicide will usually be deemed unfit for television and outside the G, PG, M and MA classifications.
  Gardening and lifestyle programs regularly instruct, promote and encourage environmentally destructive and ignorant practices and yet they are most often rated G.  Without suggesting that they should be deemed unfit for television entirely, it would not be irrational for Australian gardening and lifestyle programs to have to include warnings about the appropriateness of the plants suggested for our gardens – ie to deal with an important social issue in a responsible way.  Such warnings could require an indication of the country of origin of the plant, the areas it is indigenous to, and whether it has proven invasive elsewhere.  They could also include regular warnings to all landowners, especially those living near national and conservation parks, that certain species may escape from their garden and invade other areas.

Commentary

For Australian legislation to come within the requirements of the SPS Agreement changes will have to be made.  The WTO needs to recognise the threat of invasive species to the global environment and work with other groups to create more sensitive provisions.  Weed management strategies in Australia are an effective way of creating awareness, but will be ineffective without enforceable deterrents and responsible media representations.

Conclusion

Invasive species pose a significant threat to the safety of the Australian environment. Appreciation of the ecological implications of introduced plant invasions is growing but is still in its early days.  The basic biology and distribution of many key species is only superficially known, and it is often difficult to detect potential weeds.

The capacity for environmental weed control is inhibited by political, technical and resource constraints and “the prognosis for containment of spread on a continental scale is grim”.
  Legislative approaches tend to focus on controlling current weeds, without being able to stop new ones, and they differ significantly between States and Territories.  Any preventative measures in legislature are subject to an array of constraints imposed by the WTO Agreement on the Application of Sanitary and Phytosanitary Measures, and are capable of being subjected to expensive and time-consuming import risk analyses. 

Weed management strategies being set up by state, territory and federal government bodies are paving a path of enlightenment, and may create an influx of awareness of the issue in the next few years, but there is much room for improvement.  The conflict between WTO requirements and other international environmental legislation needs to be fixed so that they can exist in harmony.  Penalties for unlawful introductions should be as severe as for any other serious breaches of environmental protection legislation so that they constitute an adequate deterrent.  The nursery industry needs to be better regulated and educated.  All plant stock should be adequately identified and checked against invasive weed lists, and warning labels should be placed on plant stock to indicate the possibility of invasion.  The broadcasting industry should be forced to be more responsible in its instruction, promotion and encouragement of environmentally destructive practices.  All Australian gardening and lifestyle shows should warn of the possibility that certain plants are inappropriate in certain areas, and show more patriotism by encouraging Australian plant use.  

This paper has sought to highlight the major legislative and regulatory provisions regarding one of the greatest environmental threats of modern society.  No amount of legislation by itself will be effective in combating invasive species without effective penalties, regulation and education, and government bodies can only do so much.  Ultimately, the problem can only be reduced by individual attitudes and awareness, and taking responsibility for our actions.

Bibliography

Books and Articles

AACM International.  Community Involvement in Off-Reserve and On-Reserve Management of Environmental Weeds  (Biodiversity Group, Environment Australia, Canberra, 1997).

Adair and Groves.  Impact of Environmental Weeds on Biodiversity: A Review and Development of a Methodology  (Biodiversity Group, Environment Australia, Canberra, 1998).

Agricultural and Resource Management Council of Australia and New Zealand; Australian and New Zealand Environment and Conservation Council.  The National Weeds Strategy: a Strategic Approach to Weed Problems of National Significance (1997).

Agriculture, Fisheries and Forestry.  “World Wide Worries”, (2000) Quarantine and Inspection, Agriculture, Fisheries and Forestry: Australia, <http://www.affa.gov.au/docs/quarantine/pr/fsworldwideworries.htm> (copy on file with author).

American Lands Alliance.  “Proposals to Amend the WTO Agreement on the Application of Sanitary and Phytosanitary Measures” (2001) Invasive Species, American Lands Alliance, <http://www.americanlands.org/forestweb/sps-amend.htm> (copy on file with author).

American Society of International Law.  “WTO DSU Article 21.3(c) Arbitration: Australia – Measures Affecting Importation of Salmon”, (1999) International Law in Brief, American Society of International Law, <http://www.asil.org/ilib0207.htm> (copy on file with author).

Animal and Plant Control Commission & Crop Science Society of SA Inc.  Managing Weeds for Landcare (1994).

Armitage, Catherine.  “Alien Invaders”, Sydney Morning Herald: Good Weekend (Sydney), 21 August 1993, 36.

Australian Broadcasting Association.  “Television Content Regulation”, (2001) Television, Australian Broadcasting Association, http://www.aba.gov.au/tv/content/> (copy on file with author).

Australian Government Gazette, No S33, 21 February 1975.

Australian Quarantine Inspection Service.  “Origin of Australian Weeds”, (1999) Quarantine Measures to Exclude Weeds, Australian Quarantine Inspection Service, <http://www.aqis.gov.au/docs/plpolicy/weeds.htm> (copy on file with author). 

Australian Quarantine Inspection Service.  “Setting Import Conditions for Goods of Plant Origin”, (2001) Rules for Setting Import Conditions for Goods of Plant Origin, Australian Quarantine Inspection Service, <http://www.aqis.gov.au/> (copy on file with author). 

Australian Weeds Committee, Towards a National Weeds Strategy (Plant Production Committee, 1992).

Bradsen.  “The ‘Green Issues’: Biodiversity Conservation in Australia” in Boer, Fowler and Gunningham (eds), Environmental Outlook: Law and Policy (Federation Press, Sydney, 1995) 187.

Bright, Chris.  Life Out of Bounds: Bioinvasion in a Borderless World (Earthscan Publications Ltd, London, 1998).

Bright, Christopher.  “Invasive Species: Pathogens of Globalisation” (1999) Fall Foreign Policy 50.

Buckley, Ralf.  Wildflowers of the Adelaide Hills  (Robert Brown & Associates, NSW, 1988). 

Calvert, Paul.  “The Salmon Importation Issue” (2001) Issues & Feedback, Tasmanian Government, <http://www.senatorcalvert.net/salmon.htm> (copy on file with author). 

Campbell, Faith T.  “President Clinton Signs Executive Order to Curb Invasive Exotic (Alien) Species” (2000) Invasive Species, American Lands Alliance,  <http://www.americanlands.org/forestweb/invasive.htm> (copy on file with author).

Canberra.  The National Strategy for the Conservation of Australia’s Biological Diversity (1996).

Cheal, David.  “The Impact of Environmental Weeds on Rare or Threatened Plants in Victoria” (1991) 6(3) Plant Protection Quarterly 123.

Chossudovsky, Michael.  “World Trade Organisation (WTO): An illegal organisation that violates the Universal Declaration of Human Rights” (1997) Equipo Nizkor, Derechos Human Rights, <http://www.derechos.org/nizkor/doc/articulos/chossudovskye.html> (copy on file with author). 

Collis, Brad.  “War on Weeds – Non Native Plants are Destroying the Traditional Australian Landscape and Resisting All Attempts to Eradicate Them” Bulletin (Sydney) 5 August 1997, 22.

Convention on Biological Diversity.  “Sustaining Life on Earth: How the Convention on Biological Diversity Promotes Nature and Human Well-Being” (2001) Convention on Biological Diversity, <http://www.biodiv.org/doc/publications/guide.asp?1g=0&id=action-int> (copy on file with author).

Cronk, Quentin and Janice Fuller.  Plant Invaders: the Threat to Natural Ecosystems (Chapman & Hall, Melbourne, 1995).

Csurhes and Edwards.  Queensland Department of Natural Resources, Potential Environmental Weeds in Australia (1998).

Davies, Richard.  Threatened Plant Species on Roadsides: Kangaroo Island, South Australia  (Resource Management Branch, Department of Environment and Natural Resources, 1996).

Department of Foreign Affairs and International Trade.  “Panel Cases to which Canada is a Party”, (2000) Trade Negotiations and Agreements – Dispute Settlement, Department of Foreign Affairs and International Trade: Canada, <http://www.dfait-maeci.gc.ca/tna-nac/salmon-backgrounder-e.asp> (copy on file with author).

Department of Foreign Affairs and Trade.  “Australia and WTO Dispute Settlement” (2000) Trade Negotiations Division, Department of Foreign Affairs and Trade: Australia, <http://www.dfat.gov.au/trade/negotiations/disputes/wto_disputes-Australia_salmon.html> (copy on file with author).

Department of Foreign Affairs and Trade.  “The WTO Dispute Between Australia and Canada on Salmon” (2000) Trade Negotiations Division, Department of Foreign Affairs and Trade: Australia, <http://www.dfat.gov.au/trade/negotiations/environment/salmon1.html> (copy on file with author). 

Department of Primary Industries and Fisheries.  “Introduction to Weeds in the NT” (2001) Department of Primary Industries and Fisheries: Northern Territory, <http://www.nt.gov.au/dpif/w_intro.shtml> (copy on file with author).

Department of Primary Industries and Fisheries.  “The Northern Territory Weeds Management Act 2001” (2001) Department of Primary Industries and Fisheries: Northern Territory, <http://www.nt.gov.au/dpif/weeds/images/inside.jpg> (copy on file with author).

Elliot, W R and D Jones, Encyclopaedia of Australian Plants  (Lothian Publishing Company Pty Ltd, Sydney, 1989).

Environment ACT.  “ACT Pest Legislation Reforms: Discussion Paper for Public Consultation” (2001) Environment ACT, Department of Urban Services ACT, <http://www.environment.act.gov.au/files/actpestlegislationreformsdiscpaperword.doc> (copy on file with author).

Environment ACT.  “ACT Weeds Strategy: A 10 Year Strategy for Implementing a Co-ordinated Program for Controlling Weeds in the ACT” (2001) Environment ACT, Department of Urban Services ACT, <http://www.environment.act.gov.au/files/weedspdf.pdf> (copy on file with author).

Environment Australia.  “Environmental Weeds in Australia”, (2001) Invasive Species, Environment Australia, <http://www.environment.gov.au/bg/wildlife/invasive/weeds.html> (copy on file with author).

Environment Australia.  “Invasive Species”, (2001) Invasive Species, Environment Australia,

<http://www.environment.gov.au/bg/invasive/weeds.html> (copy on file with author). 

Environment Australia.  “The Environment Protection and Biodiversity Conservation Act 1999”, (2001) Threatened Species and Threatened Ecological Communities, Environment Australia,

<http://www.ea.gov.au/epbc/about/index.html> (copy on file with author).

Faulkner, Andrew and Chris Pippos.  “Weeding Out Pest Plants”, Eastern Courier (Adelaide), 26 September 2001, 17.
Field, Andrew.  “Catching the Tasmanian Salmon Laws: How a Decade of Changing World Trade Law has Tackled Environmental Protection” (2000) 19(2) University of Tasmania Law Review 237.

Fowler, Rob.  “The Environment Protection and Biodiversity Conservation Act 1999 (Cth) – Where to from Here? The Next Ten Years”.  October 1999.  Paper presented to National Environmental Defender’s Office Network Conference, A New Green Agenda, Sydney.
Fox, Marilyn.  “Developing Control Strategies for Environmental Weeds” (1991) 6(3) Plant Protection Quarterly 109.

Funtek, Katharine.  “Using the World Trade Organisation’s Dispute Settlement Process: The Canada/Australia Salmon Dispute” (1999) NAPPO Workshop on the World Trade Organisation Sanitary and Phytosanitary Dispute Settlement, North American Plant Protection Organisation, <http://www.nappo.org/annrep_e-05-9899.htm> (copy on file with author).

Garden, Don.  “The Browning of Australia” (1997) H-Environment, Humanities and Social Sciences Online, <http://www2.h-net.msu.edu/~environ/syllabi/garden.htm> (copy on file with author).

Garnett, Stephen.  “Exotic Peril to Australia’s Balance – The Spread of Environmental Weeds is a Serious Environmental Problem” The Age (Victoria) 3 August 1987, 16.

Glowka, Lyle and Cyrille de Klemm.  “International Instruments, Processes and Non-indigenous Species Introductions: Is a Protocol Necessary?”  (1996) 26(6) Environmental Policy and Law 247.

Goodman, David.  “Fear of Circuses: Founding the National Museum of Victoria” (1990) 3(1) Australian Journal of Media and Culture, <http://www.mcc.murdoch.edu.au/ReadingRoom/3:1/Goodman.html> (copy on file with author).

Gray, Samantha.  “Aquatic Imports in Australia: Quarantine, International Trade, and Environmental Protection” (2000) 17(4) Environment and Planning Law Journal 241.

Groves, R H.  Recent Incursions of Weeds to Australia 1971 – 1995 (CRC for Weed Management Systems, Australia, 1997).

Groves, R H.  “Status of Environmental Weed Control in Australia” (1991) 6(3) Plant Protection Quarterly 95.

Hedley, J.  “The IPPC and Invasives” Global Invasive Species Programme, IUCN The World Conservation Union, <http://www.iucn.org/themes/> (copy on file with author).

Hobbs, Richard.  “Disturbance a Precursor to Weed Invasion in Native Vegetation” (1991) 6(3) Plant Protection Quarterly 99.

Howse, Robert.  “Democracy, Science and Free Trade: Risk Regulation on Trial at the World Trade Organisation” (2000) 98(7) Michigan Law Review 2329.

Humphries, Stella. “The National Weeds Strategy” in The South Australian Dept of Environmental and Natural Resources: Animal and Plant Control Commission Weeds of Conservation Concern (1995).

Humphries, Stella, Richard Groves and David Mitchell.  Plant Invasions of Australian Ecosystems (Australian National Parks and Wildlife Service, Canberra, 1991).

International Union for the Conservation of Nature.  “IUCN Guidelines for the Prevention of Biodiversity Loss caused by Alien Invasive Species” (May 2000), Information Paper from Fifth meeting of the Conference of the Parties to the Convention on Biological Diversity, International Union for the Conservation of Nature, <http://iucn.org/themes/biodiversity/COP5/> (copy on file with author).

Irving, H.  To Constitute a Nation: A Cultural History of Australia’s Constitution (1997).

Jenkins, Brian.  “Free Trade Doctrine Trumped Salmon Import Ban” (1999) Salmon Import, Environment Centre of Western Australia, <http://members.iinet.net.au/~jenks/salmon.html> (copy on file with author).  

Jenkins, Peter.  “Global Policy Changes Needed to Stop Biological Invasions Caused by International Trade” (2000) Environmental Law Programme, International Union for the Conservation of Nature, <http://www.iucn.org/themes/law/elp_invasives_Trade.htm> (copy on file with author). 

Jenkins, Peter.   “Too Strange Bedfellows? The CBD and the WTO”  (2000) Environmental Law Programme, International Union for the Conservation of Nature, <http://www.iucn.org/themes/law/index.html> (copy on file with author).

Johnston, Trevor.  “Weed Invasion: a $3 Billion Dilemma” (1993) 2(12) Australian Farm Journal 12.

Kloot, P M.  “The Naturalised Flora of South Australia: Its Origin, Introduction, Distribution, Growth Forms and Significance” (1987) 10 Journal of the Adelaide Botanic Gardens 99.
Lamp, Charles and Frank Collett.  A Field Guide to Weeds in Australia (Inkata Press. Melbourne, 1976).

Low, Tim.  Feral Future: The Untold Story of Australia’s Exotic Invaders (Viking, Penguin Books Australia Ltd, Victoria, 1999).

MacInnis Peter.  “When Learned Men Schemed to Create a Land of Alien Species – The Acclimatisation Societies of the Late 19th Century” (1996) 18(3) Geo: Australasia’s Geographical Magazine 68.

Mackellar, Dorothea.  My Country: A Poem (Greenhouse Publications, Victoria, 1985).

Macknight, C C.  The Voyage to Marege (Melbourne University Press, Melbourne, 1976).
Mander, J and D Barker.  “The World Trade Organisation: Processes and Rulings” (2001) The World Trade Organisation, IFG, <http://www.ifg.org/aboutwto.html> (copy on file with author).

Marcich, Marino.  “Trade and Environment: What Conflict?” (2000) 31(3) Law and Policy in International Business 917.

Martyn, Angus.  “Assessment Bilateral Agreement under the Environment Protection and Biodiversity Conservation Act 1999” (1999) Parliamentary Library, Parliament of Australia, <http://www.aph.gov.au/library/pubs/rn/1999-2000/2000rn15.htm> (copy on file with author).

Martyn, Angus.  “Triggers for Commonwealth Environmental Impact Assessment under the Environment Protection and Biodiversity Conservation Act 1999” (1999) Parliamentary Library, Parliament of Australia, <http://www.aph.gov.au/library/pubs/rn/1999-2000/2000rn15.htm> (copy on file with author).

Morschel, J R. Introduction to Plant Quarantine (Commonwealth Department of Health, Australian Government Publishing Service, Canberra, 1971).

Natural Resources Council of South Australia.  A Weed Strategy for South Australia (1998).

Neugebauer, Regine.  “Fine-Tuning WTO Jurisprudence and the SPS Agreement: Lessons from the Beef Hormone Case” (2000) 31(4) Law and Policy in International Business 1255.

Pannell, David.  “Economic Justifications for Government Involvement in Weed Management: A Catalogue of Market Failures” (1994) 9(4) Plant Protection Quarterly 131.

Parnell T G and C S Walton.  “Weeds as Quarantine Pests.”  (year) homepage title, Australian Quarantine Inspection Service, <http://www.aqis.gov.au/docs/plpolicyweeds3.htm> (copy on file with author).

Parsons.  “The History of Introduced Weeds,” in Carr and Carr (eds), Plants and Man in Australia (Academic Press, Sydney, 1981) 179.

Parsons and Cuthbertson.  Noxious Weeds of Australia (CSIRO Publishing, 2001).

Pauwelyn, Joost.  “The WTO Agreement on Sanitary and Phytosanitary  (SPS) Measures as Applied in the First Three SPS Disputes” (1999) 2 (4) Journal of International Economic Law 641, <http://www3.oup.co.uk/jielaw/hdb/Volume_2/Issue_4/pdf/020641.pdf>.

Quammen, David.  “Planet of Weeds” (October 1998) Harpers 57.

Rappaport, Brett.  “As Natural Landscaping Takes Root We Must Weed Out the Bad Laws: How Natural Landscaping and Leopold’s Land Ethic Collide with Unenlightened Weed Laws and What Must Be Done About It” (1993) 26(4) John Marshall Law Review 1, <http://www.epa.gov/grtlakes/greenacres/weedlaws/JMLR.html>.

Sampson, Gary.  “Trade, the Environment, and the WTO: A Policy Agenda” (2000) Overseas Development Council <http://www.odc.org/commentary/sampson3.html> (copy on file with author).

Senate Environment, Communications, Information Technology and the Arts Reference Committee.  Commonwealth Powers Relating to Environment Protection and Ecologically Sustainable Development (May 1999), Commonwealth of Australia, <http://www.aph.gov.au/senate/committee/ecita_ctte/enviropowers/> (copy on file with author).

Senate Rural and Regional Affairs and Transport Legislation Committee.  An Appropriate Level of Protection? The Importation of Salmon Products: A case study of the Administration of Australian Quarantine and the Impact of International Trade Arrangements (June 2000), Commonwealth of Australia, <http://www.aph.gov.au/senate/committee/rrat_ctte/salmon_final/> (copy on file with author).

Shepherd (ed).  Council of Australian Weed Science Societies, Australian Weeds Conference (1996).

Shine, Clare.  “Legal And Institutional Dimensions of Invasive Alien Species Introduction and Control” Global Invasive Species Programme, IUCN The World Conservation Union, <http://www.iucn.org/themes/> (copy on file with author).

Shoyer, Andrew and Eric Solovy.  “The Process and Procedure of Litigating at the World Trade Organisation: a Review of the Work of the Appellate Body” (2000) 31(3) Law and Policy in International Business 677.

Smith.  “Legislation and Noxious Plant Management” in Department of Agriculture New South Wales (ed), Noxious Plants Conference - Proceedings (1985).

Stevenson, Ian.  “Role of the Local Government in Environmental Weed Control” (1991) 6(3) Plant Protection Quarterly 134.

Taylor, Matthew.  “The WTO Panel Decision on Australia’s Salmon Importation Guidelines: Evidence that the SPS Agreement can Effectively Protect Human Health Interests” (2000) 9(2) Pacific Rim Law & Policy Journal 42.

Thorn, Craig and Marinn Carlson.  “The Agreement on the Application of Sanitary and Phytosanitary Measures and The Agreement on Technical Barriers to Trade” (2000) Symposium: The First Five Years of the WTO January 20-21, American Bar Association, <http:www.law.georgetown.edu/journals/lpib/symp00/thorn.pdf> (copy on file with author).

Trachtman, Joel.  “Decisions of the Appellate Body of the WTO Current Survey” (2000) 10(1) European Journal of International Law, <http://www.ejil.org/journal/Vol10/No1/sr3.html>.

Truss, Warren.  New Ballast Water Arrangements to Protect Australia’s Marine Environment, Minister for Agriculture, Fisheries and Forestry Media Release, No AFFA01/179WT (3 July 2001).

Turner, R J.  Weed Seeds in Commonwealth and State Legislation (Commonwealth Department of Primary Industry, Canberra, 1985) 

Vaille, Mark.   “Australia Negotiates Settlement with Canada on Salmon” (17 May 2000) Media Releases, Department of Foreign Affairs and Trade, <http://www.dfat.gov.au/media/releases/trade/2000/mvt047_00.html> (copy on file with author).

Washington Council on International Trade.  “WTO: Myths and Realities”, (1999) WCIT Web, Washington Council on International Trade, <http://www.wcit.org/wtomythsreality.htm> (copy on file with author).

Williams, Nattley.  “Survey of International Instruments and Institutions with Provisions and/or Programmes with regards to Alien Invasive Species” Global Invasive Species Programme, IUCN The World Conservation Union, <http://www.iucn.org/themes/> (copy on file with author).
Wright, Peter.  “Are Foreigners Flooding from Our National Parks? – National Parks are Not the Launching Point for Feral Invasions of Australia’s Rural Lands” (1997) 25(4) Habitat Australia 28.

World Trade Organisation.  “Understanding the WTO Agreement on Sanitary and Phytosanitary Measures” (1998) Sanitary and Phytosanitary Measures: Introduction, World Trade Organisation, <http://www.wto.org/english/tratop_e/sps_e/spsund_e.htm> (copy on file with author). 

Zarrilli, Simonetta.  “WTO Sanitary and Phytosanitary Agreement: Issues for Developing Countries” (July 1999) Trade-Related Agenda, Development and Equity (T.R.A.D.E.), South Centre, <http://www.southcentre.org/publications/s&p/s&p.pdf> (copy on file with author).

Legislation

Agriculture and Related Resources Protection Act 1976 (WA)

Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA)

Australian Constitution (Cth)

Ballast Water Research and Development Funding Levy Collection Act 1998 (Cth)
Broadcasting Services Act 1992 (Cth)

Catchment and Land Protection Act 1994 (Vic)
Environment Protection Act 1993 (SA)

Environment Protection and Biodiversity Conservation Act 1999 (Cth)

Flora and Fauna Guarantee Act 1988 (Vic)

Inter-Governmental Agreement on the Environment (Cth)

Land Act 1994 (Qld)

Land (Planning and Environment) Act 1991 (ACT)

Local Government Act 1989 (Vic)

Local Government Act 1999 (SA)

National Environment Protection Council Act 1995 (Cth)

National Parks and Wildlife Act 1972 (SA)

Noxious Weeds Act 1993 (NSW)

Noxious Weeds Act 1962 (NT)

Plant Diseases Act 1934 (ACT)

Plant Diseases Act 1924 (NSW)
Plant Pests and Diseases (Eradication Fund) Act 1974 (WA)

Plant Protection Act 1989 (Qld)

Plant Quarantine Act 1997 (Tas)

Quarantine Act 1908 (Cth)
Rural Lands Protection Act 1985 (Qld)

Weed Management Act 2001 (NT) 

Weed Management Act 1999 (Tas)

International Agreements

Convention on Biological Diversity, opened for signature 5 June 1992, ATS 1993 No 32 (entered into force 29 December 1993) (CBD).

General Agreement on Tariffs and Trade 1994, opened for signature 30 October 1947, 55 UNTS 87, ATS 1948 No 23 (entered into force 1 January 1948) (GATT).

International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5 (entered into force 3 April 1952) (IPPC). 

United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, ATS 1994 No 31 (entered into force 16 December 1994) (UNCLOS).

Marrakesh Agreement Establishing the World Trade Organisation, opened for signature 15 April 1994, ATS 1995 No 8 (entered into force 1 January 1995) (WTO Agreement).  Includes the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement).
Case Law

Australia – Measures Affecting Importation of Salmon WT/DS18/R (12 June 1998); WT/DS18/AB/R (20 October 1998).

Commonwealth v Tasmania (1983) 158 CLR 1

Conservation Council of SA Inc v DAC & Tuna Boat Owners Association of SA [1999] SA ERDC 86

EC Measures Concerning Meat and Meat Products (Hormones) WT/DS26/R/USA (18 August 1997); WT/DS26/AB/R (16 January 1998).

Japan – Measures Affecting Agricultural Products WT/DS76/AB/R, AB-1998-8 (22 February 1999).

United States – Import Prohibition of Certain Shrimp and Shrimp Products WT/DS58/R (15 May 1998); WT/DS58/AB/R (12 October 1998).

United States Restrictions on Imports of Tuna GATT Panel Report, GATT BISD 39S 155 (1991).
United States – Standards for Reformulated and Conventional Gasoline WT/DS2/R (29 January 1996); WT/DS2/AB/R (29 April 1996).
� Dorothea Mackellar, My Country: A Poem (Greenhouse Publications, Victoria, 1985).


�It hoped to see the introduction, acclimatisation and domestication of animals and plants, whether useful or ornamental, to make the Australia more like ‘home’.  They wished to see horse-chestnut and oak trees add grandeur and variety to the woods, to hear the nightingale singing in the moonlight, to behold the salmon leaping in the streams, and to have antelopes gladdening the plains.  


Chris Bright, Life Out of Bounds: Bioinvasion in a Borderless World (1998).


� William Shakespeare, Richard III Act II, scene iv, line 13.


� David Cheal,  “The Impact of Environmental Weeds on Rare or Threatened Plants in Victoria” (1991) 6(3) Plant Protection Quarterly 123.


� Ibid.


� Environment Australia, “The Environment Protection and Biodiversity Conservation Act 1999”, (2001) Threatened Species and Threatened Ecological Communities, Environment Australia,


<� HYPERLINK http://www.environment.gov.au/bg/invasive/weeds.html ��http://www.ea.gov.au/epbc/about/index.html�> (copy on file with author).


� Bradsen, “The “Green Issues”: Biodiversity Conservation in Australia” in Boer, Fowler and Gunningham (eds), Environmental Outlook: Law and Policy (1995). 


� Canberra, The National Strategy for the Conservation of Australia’s Biological Diversity (1996).


� Bradsen, above n 7.


� Ibid.


� Ibid.  


� Canberra, above n 8.  


� Charles Lamp, and Frank Collett, A Field Guide to Weeds in Australia (Inkata Press. Melbourne, 1976), p14.


� Agricultural and Resource Management Council of Australia and New Zealand; Australian and New Zealand Environment and Conservation Council, The National Weeds Strategy: a Strategic Approach to Weed Problems of National Significance (1997), 7.


� Invasive species are a problem throughout the world, and many Australian plants that have been taken overseas, have become serious problems.  The Encyclopaedia of Australian Plants cites Melaleuca ericifolia as having spread vigorously in many of the wet areas of Florida where it has reduced water levels in some swamps, creating a drastic effect on local wildlife.  The Cootamundra wattle (Acacia baileyana) has invaded woodlands in Africa, Europe, America and New Zealand and it has also affected woodlands in Australia.  Some native plant species are capable of becoming environmental weeds when they are taken outside their natural range, or introduced into habitats that have been disturbed.  The NSW/Victorian Grevillea rosemarinifolia, for example, is invading the Mount Lofty Ranges, and hybridising with a local variety (Grevillea lavandulacea), thereby contaminating the gene pool.


�International Union for the Conservation of Nature, “IUCN Guidelines for the Prevention of Biodiversity Loss caused by Alien Invasive Species” (May 2000), Information Paper from Fifth meeting of the Conference of the Parties to the Convention on Biological Diversity, International Union for the Conservation of Nature, <� HYPERLINK http://iucn.org/themes/biodiversity/COP5 ��http://iucn.org/themes/biodiversity/COP5/�> (copy on file with author) [5].


� Ibid. 


� Hobbs, “Disturbance a Precursor to Weed Invasion in Native Vegetation” (1991) 6(3) Plant Protection Quarterly 99.


� R H Groves, Recent Incursions of Weeds to Australia 1971 – 1995 (CRC for Weed Management Systems, Australia, 1997).


� C C Macknight,  The Voyage to Marege (Melbourne University Press, Melbourne, 1976).


� Peter MacInnis,  “When Learned Men Schemed to Create a Land of Alien Species – The Acclimatisation Societies of the Late 19th Century” (1996) 18(3) Geo: Australasia’s Geographical Magazine 68, 71.


� Bright, above n 2, 140.


� MacInnis, above n 21, 72 


� J R Morschel, Introduction to Plant Quarantine (Commonwealth Department of Health, Australian Government Publishing Service, Canberra, 1971).


� Anniversary Address to the Victorian Acclimatisation Society by McCoy, an early friend of acclimatisation.  Quoted in David Goodman, “Fear of Circuses: Founding the National Museum of Victoria” (1990) 3(1) Australian Journal of Media and Culture, <� HYPERLINK http://wwwmcc.murdoch.edu.au/ReadingRoom/3:1/Goodman.html ��http://wwwmcc.murdoch.edu.au/ReadingRoom/3:1/Goodman.html�> (copy on file with author), [2].


� Catherine Armitage,  “Alien Invaders” Sydney Morning Herald: Good Weekend (Sydney) 21 August 1993, 36.


� Parsons, “The History of Introduced Weeds” in Carr and Carr (eds), Plants and Man in Australia. (1981).


� Brad Collis, “War on Weeds – Non Native Plants are Destroying the Traditional Australian Landscape and Resisting All Attempts to Eradicate Them” Bulletin (Sydney) 5 August 1997, 22.


� Armitage, above n 26.


� Collis, above n 28.


� Stephen Garnett,  “Exotic Peril to Australia’s Balance – The Spread of Environmental Weeds is a Serious Environmental Problem” The Age (Victoria) 3 August 1987, 16.


� Ibid.


� Richard Davies, Threatened Plant Species on Roadsides: Kangaroo Island, South Australia (Resource Management Branch, Department of Environment and Natural Resources, 1996).


� Author’s own observation.


� Armitage, above n 26.


� Ralf Buckley, Wildflowers of the Adelaide Hills (1988).


� Armitage, above n 26.


� Johnston, Trevor.  “Weed Invasion: a $3 Billion Dilemma” (1993) 2(12) Australian Farm Journal 12.


� Ibid.


� Collis, above n 28.


� Ibid.


� P M Kloot, “The Naturalised Flora of South Australia: Its Origin, Introduction, Distribution, Growth Forms and Significance” (1987) 10 Journal of the Adelaide Botanic Gardens 99. 


� Environment Australia, “Invasive Species.”  Environment Australia. <http://www.environment.gov.au/bg/invasive/weeds.html> (copy on file with author). 


� IUCN, above n 16. 


� Bright, above n 2.


� Ibid.


� IUCN, above n 16.


� Morschel, above n 24.


� Low, Tim.  Feral Future: The Untold Story of Australia’s Exotic Invaders (1999).


� Ibid.


� Armitage, above n 26.


� Low, above n 49.


� Ibid.


� Garnett, above n 31.


�Australian Quarantine Inspection Service,  “Origin of Australian Weeds”, (1999) Quarantine Measures to Exclude Weeds, Australian Quarantine Inspection Service, <� HYPERLINK http://www.aqis.gov.au/docs/plpolicy/wweds.htm ��http://www.aqis.gov.au/docs/plpolicy/weeds.htm�> (copy on file with author).


� Collis, above n28, 22.


� Agricultural and Resource Management Council of Australia and New Zealand; Australian and New Zealand Environment and Conservation Council, above n 14.


� Bright, Christopher.  “Invasive Species: Pathogens of Globalisation” (1999) Fall Foreign Policy 50.


� Ibid.


� Clare Shine,  “Legal And Institutional Dimensions of Invasive Alien Species Introduction and Control” Global Invasive Species Programme, IUCN The World Conservation Union, <http://www.iucn.org/themes/> (copy on file with author).


� Armitage, above n 26.


� Collis, above n 28.


� Ibid.


� Wright, Peter.  “Are Foreigners Flooding from Our National Parks? – National Parks are Not the Launching Point for Feral Invasions of Australia’s Rural Lands” (1997) 25(4) Habitat Australia 28.


� Bradsen, above n 7.


� Ibid.


� Bright, above n 2.


� AQIS, above n 55.


� David Quammen, “Planet of Weeds” [October 1998] Harpers 57.


� Collis, above n 28, 23.


� Low, above n 49.


� Quammen, above n 69.


� Ibid.


� Irving, H.  To Constitute a Nation: A Cultural History of Australia’s Constitution (1997).


� Senate Environment, Communications, Information Technology and the Arts Reference Committee.  Commonwealth Powers Relating to Environment Protection and Ecologically Sustainable Development (May 1999), Commonwealth of Australia, <http://www.aph.gov.au/senate/committee/ecita_ctte/enviropowers/> (copy on file with author).


� Ibid.


� MacInnis,  above n 21, 71.


� Commonwealth v Tasmania (1983) 158 CLR 1, at 221.


� Senate Environment, Communications, Information Technology and the Arts Reference Committee, above n 75.  


� Australian Conservation Council, quoted in Senate Environment, Communications, Information Technology and the Arts Reference Committee, above n 75, 21.


� Senate Environment, Communications, Information Technology and the Arts Reference Committee, above n 75.  


� Ibid.


� Inter-Governmental Agreement on the Environment s 3.


� National Environment Protection Council Act 1995 (Cth) schedule 9, s 1.


� National Environment Protection Council Act 1995 (Cth) schedule 9, s 9.


� National Environment Protection Council Act 1995 (Cth) s 3(a).


� National Environment Protection Council Act 1995 (Cth)  s 3(b).


� Morschel, above n 24.


� Quarantine Act 1908 (Cth) s 5D.


� Morschel, above n 24.


� Humphries, “The National Weeds Strategy” in the South Australian Dept of Environmental and Natural Resources: Animal and Plant Control Commission Weeds of Conservation Concern (1995).


� Agricultural and Resource Management Council of Australia and New Zealand; Australian and New Zealand Environment and Conservation Council, above n 14.


� Morschel, above n 24.


� Armitage, above n 26.


� Ibid.


� Morschel, above n 24.


� Quarantine Act 1908 (Cth) s 67(1).


� Quarantine Act 1908  (Cth) s 67(2).


� Ballast Water Research and Development Funding Levy Collection Act 1998 (Cth) ss 7 and 11.


� Truss, Warren.  New Ballast Water Arrangements to Protect Australia’s Marine Environment, Minister for Agriculture, Fisheries and Forestry Media Release, No AFFA01/179WT (3 July 2001).


� Ibid.


� Environment Protection and Biodiversity Conservation Act 1999 ss 178-208.


� Environment Protection and Biodiversity Conservation Act 1999 s 3(2)(e)(iv).


� Environment Protection and Biodiversity Conservation Act 1999 s 3(2)(e)(i).


� Rob Fowler, “The Environment Protection and Biodiversity Conservation Act 1999 (Cth) – Where to from Here? The Next Ten Years”.  October 1999.  Paper presented to National Environmental Defender’s Office Network Conference, A New Green Agenda, Sydney, 13.


� Even if the action fits into a ‘trigger’ category, a comprehensive EIA will not necessarily be undertaken.  A Ministerial declaration or State bilateral agreement may be in force, for example, meaning that Commonwealth approval is not required.


� Angus Martyn, “Triggers for Commonwealth Environmental Impact Assessment under the Environment Protection and Biodiversity Conservation Act 1999” (1999) Parliamentary Library, Parliament of Australia, ,http://www.aph.gov.au/library/pubs/rn/1999-2000/2000rn15.htm> (copy on file with author).


� Environment Protection and Biodiversity Conservation Act 1999 ss 178 and 181.


� Environment Protection and Biodiversity Conservation Act 1999 s 188(3).


� Environment Protection and Biodiversity Conservation Act 1999 s 188(4).


� Environment Protection and Biodiversity Conservation Act 1999 s 270A(2).


� Environment Protection and Biodiversity Conservation Act 1999 s 270A.


� Environment Protection and Biodiversity Conservation Act 1999 s 268.


� Environment Protection and Biodiversity Conservation Act 1999 s 301A(a).


� Environment Protection and Biodiversity Conservation Act 1999 s 301A(b)(c)&(d).


� See 4th chapter: International Legislation.


� Rappaport, Brett.  “As Natural Landscaping Takes Root We Must Weed Out the Bad Laws: How Natural Landscaping and Leopold’s Land Ethic Collide with Unenlightened Weed Laws and What Must Be Done About It” (1993) 26(4) John Marshall Law Review 1, <http://www.epa.gov/grtlakes/greenacres/weedlaws/JMLR.html>  [3].


� Applicable in the ACT until 1996.


� Environment ACT, “ACT Weeds Strategy: A 10 Year Strategy for Implementing a Co-ordinated Program for Controlling Weeds in the ACT” (2001) Environment ACT, Department of Urban Services ACT, <http://www.environment.act.gov.au/files/weedspdf.pdf> (copy on file with author).


� Land (Planning and Environment) Act 1991 (ACT) s 254(1)(b).


� Established under the Nature Conservation Act 1980.


� Land (Planning and Environment) Act 1991 (ACT) s 254(3)(a).


� Land (Planning and Environment) Act 1991 (ACT) s 254(4)(a).


� Land (Planning and Environment) Act 1991 (ACT) ss 257 and 259.


� Land (Planning and Environment) Act 1991 (ACT) s 256(1).


� Environment ACT, “ACT Pest Legislation Reforms: Discussion Paper for Public Consultation” (2001) Environment ACT, Department of Urban Services ACT, <http://www.environment.act.gov.au/files/actpestlegislationreformsdiscpaperword.doc> (copy on file with author).


� Ibid.


� Ibid.


� Discussed in 5th chapter: Protection Measures.


� Environment ACT, above n 119.


� Plant Diseases Act 1934 (ACT) s 6(a).


� Plant Diseases Act 1934 (ACT) s 6(b).


� Plant Diseases Act 1934 (ACT) s 7.


� Plant Diseases Act 1934 (ACT) ss 10-11.


� Plant Diseases Act 1934 (ACT) s 13.


� Noxious Weeds Act 1993 (NSW) long title.


� Noxious Weeds Act 1993 (NSW) s 3.


� Noxious Weeds Act 1993 (NSW) s 56.


� Parsons and Cuthbertson, Noxious Weeds of Australia (CSIRO Publishing, 2001).


� Noxious Weeds Act 1993 (NSW) s 7(2).


� Parsons and Cuthbertson, above n 139.


� Noxious Weeds Act 1993 (NSW) s 9.


� Noxious Weeds Act 1993 (NSW) s 9.


� Noxious Weeds Act 1993 (NSW) s 9.


� Parsons and Cuthbertson, above n 139.


� Noxious Weeds Act 1993 (NSW) s 8(3).


� Noxious Weeds Act 1993 (NSW) s 9.


� Noxious Weeds Act 1993 (NSW) ss 43-45.


� Noxious Weeds Act 1993 (NSW) s 24.


� Noxious Weeds Act 1993 (NSW) s 60.


� Parsons and Cuthbertson, above n 139.


� Noxious Weeds Act 1993 (NSW) ss 31-32.  


� Noxious Weeds Act 1993 (NSW) s 9.


� Noxious Weeds Act 1993 (NSW) s 29.


� Noxious Weeds Act 1993 (NSW) s 30.


� Noxious Weeds Act 1993 (NSW) ss 12-14.


� Plant Diseases Act 1924 (NSW) s 4(a).


� Plant Diseases Act 1924 (NSW) s 4(b).


� Discussed in 5th chapter: Protection Measures.


� Noxious Weeds Act 1962 (NT) long title.


� Weed Management Act 2001 (NT) s 7(1).


� Weed Management Act 2001 (NT) s 7(4)(a).


� Weed Management Act 2001 (NT) s 7(4)(b).


� Weed Management Act 2001 (NT) s 7(4)(c).


� Department of Primary Industries and Fisheries,  “Introduction to Weeds in the NT” (2001) Department of Primary Industries and Fisheries: Northern Territory, <http://www.nt.gov.au/dpif/w_intro.shtml> (copy on file with author).


� Weed Management Act 2001 (NT) ss 9(4)(a)-(g).


� Department of Primary Industries and Fisheries,  “The Northern Territory Weeds Management Act 2001” (2001) Department of Primary Industries and Fisheries: Northern Territory, <http://www.nt.gov.au/dpif/weeds/images/inside.jpg> (copy on file with author).


� Rural Lands Protection Act 1985 (Qld) long title.


� Rural Lands Protection Act 1985 (Qld)  s 17.


� Rural Lands Protection Act 1985 (Qld)  s 19.


� Rural Lands Protection Act 1985 (Qld)  ss 31(1)(a),(b),(c),(d),(e),(g) and (h) respectively.


� Rural Lands Protection Act 1985 (Qld)  ss 70(3)(a)-(e).


� Rural Lands Protection Act 1985 (Qld)  s 104.


� Rural Lands Protection Act 1985 (Qld)  ss 105 and 107.


� Rural Lands Protection Act 1985 (Qld)  ss 73 and 76.


� Rural Lands Protection Act 1985 (Qld)  s 80.


� Rural Lands Protection Act 1985 (Qld)  s 81.


� Rural Lands Protection Act 1985 (Qld)  ss 82, 83.


� Rural Lands Protection Act 1985 (Qld)  s 83(4).


� Rural Lands Protection Act 1985 (Qld)  s 114.


� Rural Lands Protection Act 1985 (Qld)  ss 106-110.


� Rural Lands Protection Act 1985 (Qld)  s 104A.


� Rural Lands Protection Act 1985 (Qld)  ss 101-102.


� Rural Lands Protection Act 1985 (Qld)  s 89.


� Rural Lands Protection Act 1985 (Qld)  s 90.


� Rural Lands Protection Act 1985 (Qld)  s 91.


� Information gained from Senior Policy Officer (Weeds), Land Protection, Queensland Department of Natural Resources and Mines, 4/9/01. 


� Land Act 1994 (Qld) s 200.


� Parsons and Cuthbertson, above n 139.


� Plant Protection Act 1989 (QLD) ss 4(1)-(2).


� Plant Protection Act 1989 (QLD) s 8(1)(a).


� Plant Protection Act 1989 (QLD) s 8(1)(b).


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 long title.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) ss 5&7.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 7.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 6.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s52, 53, 54, 56, and 57 respectively.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 58.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 71.


� Parsons and Cuthbertson, above n 139.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 59.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 60.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 54.


� IUCN. above n 16.


� Local Government Act 1999 (SA) ss 11(i) and (iv).


� Parsons and Cuthbertson, above n 139.


� Weed Management Act 1999 (Tas) s 7.


� Weed Management Act 1999 (Tas) s 8.


� Weed Management Act 1999 (Tas) s 10.


� Weed Management Act 1999 (Tas) s 9(1)(a).


� Weed Management Act 1999 (Tas) s 9(1)(b).


� Weed Management Act 1999 (Tas) s 13(1).


� Weed Management Act 1999 (Tas) s 13(3).


� Weed Management Act 1999 (Tas) s 14(2).


� Weed Management Act 1999 (Tas) s 56.


� Weed Management Act 1999 (Tas) s 57.


� Plant Quarantine Act 1997 (Tas)  s 46(1)(b).


� Plant Quarantine Act 1997 (Tas)  s 46(1)(a).


� Plant Quarantine Act 1997 (Tas)  s97.


� Catchment and Land Protection Act 1994 (Vic) s 7(1).


� Catchment and Land Protection Act 1994 (Vic) s 7(2)(a).


� Catchment and Land Protection Act 1994 (Vic) s 7(2)(b).


� Parsons and Cuthbertson, above n 139.


� Catchment and Land Protection Act 1994 (Vic) s 60.


� Catchment and Land Protection Act 1994 (Vic) s 61.


� Catchment and Land Protection Act 1994 (Vic) s 62.


� Catchment and Land Protection Act 1994 (Vic) s 63.


� Parsons and Cuthbertson, above n 139.


� Catchment and Land Protection Act 1994 (Vic) ss 71(a)-(h).


� Catchment and Land Protection Act 1994 (Vic) s 70.


� Catchment and Land Protection Act 1994 (Vic) s 72.


� Parsons and Cuthbertson, above n 139.


� Local Government Act 1989 (Vic) s 111.


� Parsons and Cuthbertson, above n 139.


� Flora and Fauna Guarantee Act 1988 (Vic) s 17(1).


� Processes capable of threatening the survival, abundance or evolutionary development of any taxon or community of flora. Flora and Fauna Guarantee Act 1988 (Vic) definition.


� Flora and Fauna Guarantee Act 1988 (Vic) s 17(2).


� Flora and Fauna Guarantee Act 1988 (Vic) s 17(3).


� Agriculture and Related Resources Protection Act 1976 (WA) long title.


� Agriculture and Related Resources Protection Act 1976 (WA) s 3.


� Agriculture and Related Resources Protection Act 1976 (WA) s 8.


� Parsons and Cuthbertson, above n 139.


� Agriculture and Related Resources Protection Act 1976 (WA) s 35.


� Agriculture and Related Resources Protection Act 1976 (WA) s 36(3)(a)-(e).


� Agriculture and Related Resources Protection Act 1976 (WA) s 36.


� Agriculture and Related Resources Protection Act 1976 (WA), ss 85(5), 84, 85(1) and 86 respectively.


� Agriculture and Related Resources Protection Act 1976 (WA) s 75.


� Agriculture and Related Resources Protection Act 1976 (WA) s 48.


� Agriculture and Related Resources Protection Act 1976 (WA) s 52.


� Agriculture and Related Resources Protection Act 1976 (WA) ss 67 and 112.


� Agriculture and Related Resources Protection Act 1976 (WA) s 42.


� Agriculture and Related Resources Protection Act 1976 (WA) ss 43 and 45.


� Agriculture and Related Resources Protection Act 1976 (WA) s 49.


� Agriculture and Related Resources Protection Act 1976 (WA) s 72.


� Parsons and Cuthbertson, above n 139.


� Ibid.


� Marino Marcich, “Trade and Environment: What Conflict?” (2000) 31(3) Law and Policy in International Business 917, 920.


� Bright, above n 58, 50.


� Marrakesh Agreement Establishing the World Trade Organisation, opened for signature 15 April 1994, ATS 1995 No 8 (entered into force 1 January 1995) (WTO Agreement).  Includes the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5 (entered into force 3 April 1952) (IPPC).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Article I(1) (entered into force 3 April 1952) (IPPC).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Article II(3) (entered into force 3 April 1952) (IPPC)..


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Articles IV(1)(i)-(iv) (entered into force 3 April 1952) (IPPC).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Articles IV(1)(b) and (c) (entered into force 3 April 1952) (IPPC).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Articles VI(1)(a)-(d) (entered into force 3 April 1952) (IPPC).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Article VI(2) (entered into force 3 April 1952) (IPPC).


� International Plant Protection Convention, opened for signature 6 December 1951, 150 UNTS 67, ATS 1952 No 5, Article VI(2)(a) (entered into force 3 April 1952) (IPPC).


� Marrakesh Agreement Establishing the World Trade Organisation, opened for signature 15 April 1994, ATS 1995 No 8 (entered into force 1 January 1995) (WTO Agreement).  Includes the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement).


� J Hedley, “The IPPC and Invasives” Global Invasive Species Programme, IUCN The World Conservation Union, <http://www.iucn.org/themes/> (copy on file with author).


� United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, ATS 1994 No 31 (entered into force 16 December 1994) (UNCLOS).


� United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, ATS 1994 No 31, preamble (entered into force 16 December 1994) (UNCLOS).


� United Nations Convention on the Law of the Sea Article 196.


� Convention on Biological Diversity, opened for signature 5 June 1992, ATS 1993 No 32 (entered into force 29 December 1993) (CBD).


� Convention on Biological Diversity, opened for signature 5 June 1992, ATS 1993 No 32, article 3 (entered into force 29 December 1993) (CBD).


� IUCN, above n 16.


� Convention on Biological Diversity, opened for signature 5 June 1992, ATS 1993 No 32, article 22 (entered into force 29 December 1993) (CBD).


� Glowka, Lyle and Cyrille de Klemm,  “International Instruments, Processes and Non-indigenous Species Introductions: Is a Protocol Necessary?”  (1996) 26(6) Environmental Policy and Law 247, 250.


� General Agreement on Tariffs and Trade, opened for signature 30 October 1947, 55 UNTS 87, ATS 1948 No 23 (entered into force 1 January 1948) (GATT).


� General Agreement on Tariffs and Trade, opened for signature 30 October 1947, 55 UNTS 87, ATS 1948 No 23, preamble (entered into force 1 January 1948) (GATT).


� Marrakesh Agreement Establishing the World Trade Organisation, opened for signature 15 April 1994, ATS 1995 No 8 (entered into force 1 January 1995) (WTO Agreement).  Includes the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement).


� Peter Jenkins, “Too Strange Bedfellows? The CBD and the WTO”  (2000) <http://www.iucn.org/themes/law/index.html> (copy on file with author).


� J Mander and D Barker.  “The World Trade Organisation: Processes and Rulings” (year) homepage title, relevant organisation, <� HYPERLINK http://www.ifg.org/aboutwto.html ��http://www.ifg.org/aboutwto.html�> (copy on file with author).


� International standards, guidelines and recommendations for the purpose of phytosanitary measures are those developed by the International Office Of Epizootics.


� WTO Agreement on the Application of Sanitary and Phytosanitary Measures Article 3(3).


� This paragraph is to be read without prejudice to paragraph 2 of Article 3.


� Hedley, above n 269.


� Australia – Measures Affecting Importation of Salmon WT/DS18/AB/R (20 October 1998) para 121.


� Australian Government Gazette, No S33, 21 February 1975.


� Andrew Field, “Catching the Tasmanian Salmon Laws: How a Decade of Changing World Trade Law has Tackled Environmental Protection” (2000) 19(2) University of Tasmania Law Review 237.


� United States Restrictions on Imports of Tuna GATT Panel Report, GATT BISD 39S 155 (1991).


� United States – Standards for Reformulated and Conventional Gasoline WT/DS2/R (29 January 1996), 35 ILM 274; WT/DS2/AB/R (29 April 1996), 35 ILM 603.


� United States – Import Prohibition of Certain Shrimp and Shrimp Products WT/DS58/R (15 May 1988); WT/DS58/1988 (12 October 1988)


� Field, above n 289.


� EC Measures Concerning Meat and Meat Products (Hormones) WT/DS26/R/USA (18 August 1997); WT/DS26/AB/R (16 January 1998).


� Field, above n 289.


� Ibid.


� Katharine Funtek, “Using the World Trade Organisation’s Dispute Settlement Process: The Canada/Australia Salmon Dispute” (1999) NAPPO Workshop on the World Trade Organisation Sanitary and Phytosanitary Dispute Settlement, North American Plant Protection Organisation, <� HYPERLINK http://www.nappo.org/annrep_e-05-9899.htm ��http://www.nappo.org/annrep_e-05-9899.htm�> (copy on file with author).


� Conservation Council of SA Inc v DAC & Tuna Boat Owners Association of SA [1999] SA ERDC 86, 31.


� IUCN, above n 16.


� Ibid. 


� T G Parnell and C S Walton, “Weeds as Quarantine Pests.”  Australian Quarantine Inspection Service. <http://www.aquis.gov.au/docs/plpolicyweeds3.htm> (copy on file with author).


� Low, above n 49, 133.


� EC Measures Concerning Meat and Meat Products (Hormones) WT/DS26/R/USA (18 August 1997); WT/DS26/AB/R (16 January 1998).


� Mander, above n 282.


� Australia – Measures Affecting Importation of Salmon WT/DS18/AB/R (20 October 1998) para 121.


� Australia – Measures Affecting Importation of Salmon WT/DS18/AB/R (20 October 1998) para 123.


� Australia – Measures Affecting Importation of Salmon WT/DS18/AB/R (20 October 1998) para 124.


� Australia – Measures Affecting Importation of Salmon WT/DS18/AB/R (20 October 1998) para 43.


� Faith Campbell, “President Clinton Signs Executive Order to Curb Invasive Exotic (Alien) Species” (2000) Invasive Species, American Lands Alliance,  <http://www.americanlands.org/forestweb/invasive.htm> (copy on file with author) [8].


� Glowka, above n 277, 250.


� Field, above n 289, 276.


� Bright, above n 58, 60.


� Jenkins, above n 281.


� Ibid.


� American Lands Alliance.  “Proposals to Amend the WTO Agreement on the Application of Sanitary and Phytosanitary Measures” (2001) Invasive Species, American Lands Alliance, <http://www.americanlands.org/forestweb/sps-amend.htm> (copy on file with author) [2].


� Ibid.


� Ibid.


� Ibid.


� Environment ACT, above n 119.


� Ibid.


� IUCN, above n 16.


� The Prospect council building has roses and petunias planted in its front garden and many other councils have similarly ‘popular’ plants adorning theirs.


� Environment Protection Act 1993 (SA) s 25(1).


� Jenkins, above n 281.


� Catchment and Land Protection Act 1994 (Vic) s 71(b).


� Andrew Faulkner and Chris Pippos, “Weeding Out Pest Plants”, Eastern Courier (Adelaide), 26 September 2001, 17.


� Animal and Plant Control (Agricultural Protection and Other Purposes) Act 1986 (SA) s 54(3)(b).


� Faulkner, above n 326


� Low, above n 49.


� Ibid.


� Aired on Channel 9, 28 May 2000.  The web site also contained no warnings.


� Garnett, above n 31.


� Broadcasting Services Act 1992 (Cth) s 123.


� Broadcasting Services Act 1992 (Cth) s 123(3).


� Australian Broadcasting Association.  “Television Content Regulation”, (2001) Television, Australian Broadcasting Association, http://www.aba.gov.au/tv/content/> (copy on file with author).


� Stella Humphries, Richard Groves and David Mitchell, Plant Invasions of Australian Ecosystems (1991), 21.


� Ibid 22.





