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Report 1 - National Indigenous Consumer Strategy — Role of the ACCC

The National Indigenous Consumer Strategy (NICS) is a five year action plan entitled

Taking Action, Gaining Trust that adopts a whole of government approach to

Indigenous consumer issues. It was launched on 1 September 2005 with three broad

objectives:

1. To improve Indigenous consumers’ knowledge of their rights and obligations under
consumer protection laws and achieve greater Indigenous access to consumer
protection programs

2. Improving the behaviour of traders, through education and compliance activity, to
reduce detriment experienced by Indigenous consumers.

3. The promotion of effective engagement and partnership between consumer
protection agencies, Indigenous organisations, business and other government
agencies to improve consumer outcomes for Indigenous people.

The strategy identifies specific actions to be taken by each participating agency under
eight key priority areas. Indigenous art and craft is one of the priorities under the plan.

The ACCC as a member of the NICS Reference Group is responsible for monitoring
progress against the eight key priorities laid out in the plan. The first annual report on
the implementation of the action plan will be released early next year. The ACCC’s
submission to the draft annual report which outlines the ACCC’s progress towards the
action items listed under each of the eight NICS priority areas is included below.
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Report 2 - ACCC Enforcement and Compliance Activity

1.0 An Overview of the Role of the ACCC

The Australian Competition and Consumer Commission (ACCC) is a national law
enforcement agency that was established in 1995 by the Commonwealth Parliament to
protect the rights of consumers and business. It does this by encouraging vigorous
competition in the marketplace and enforcing the consumer protection and fair trading
laws contained within the Trade Practices Act 1974 (TPA). The objective of the TPA
1s to enhance the welfare of Australians through the promotion of competition and fair
trading and provision for consumer protection.

One of the principal aims of the TPA 1is to protect consumers. In relation to consumer
protection issues, key aspects include prohibiting business conduct which is
misleading or deceptive, or which is likely to mislead or deceive and prohibiting
unconscionable conduct by businesses in their dealings with consumers. Part V of the
TPA, which contains these and other similar provisions, applies across the economy
including the market for Indigenous arts and crafts.

2.0 ACCC General Enforcement Activity

The ACCC has a strong commitment to protect consumers through vigorous
enforcement action. The ACCC focuses its enforcement activities on industry-wide
conduct and areas of widespread consumer detriment to achieve outcomes that will
improve overall compliance with the TPA while making the most effective use of its
resources. While it actively uses enforcement action to obtain compliance, the
ACCC’s preferred option is to show business how to take preventative steps to ensure
that contraventions do not occur.

Generally matters may come to the attention of the ACCC in a number of ways
including:

» Telephone calls to the ACCC’s Infocentre

o Telephone calls to the ACCC’s Indigenous hotline

s Direct contact with ACCC staft via email or telephone

» Referral from other Commonwealth government agencies

o Referral from State government offices of fair trading

o Referral from consumer advocacy groups and other

= Matter identification by Regional Outreach Managers (described below)
- Monitoring activity that has received media attention

Issues are evaluated at the point of contact/identification and decisions are made
regarding possible enforcement activity by the ACCC. Irrespective of the mode or
source of contact, all information obtained from individual complainants is recorded
on the ACCC’s national database and used to establish a pattern of behaviour by
particular trader/s or in a particular industry. Reports are generated from this database
on a regular basis and analysed to identify additional matters that may require further
mvestigation.




While matters involving Indigenous consumers may. come under the scrutiny of the
ACCC via general compliance activities, it may also be alerted to other issues which
may result in enforcement actions through the watching brief that it maintains over
Indigenous consumer and business issues as a part of its campaign to protect the
vulnerable and disadvantaged.

3.0 The ACCC’s ‘Disadvantaged and Vulnerable Consumer’ campaign

In 2003, the ACCC and its Consumer Consultative Committee (“CCC”) - a
consultative body consisting of consumer and community agencies - launched an
ongoing campaign focusing on commercial and business practices that target or seek
to exploit disadvantaged and vulnerable consumers.

Although protecting disadvantaged and vulnerable consumers, including Indigenous
consumers, has always been a priority for the ACCC, the campaign acknowledges that
these consumers rarely complain to an agency like the ACCC. Experience has shown
that these consumers are more likely to complain to a shop front or community based
organisation than an agency like the ACCC or state offices of fair trading. In
particular Indigenous consumers tend to be less likely to complain at all than other
consumer groups. This stems from a number of factors including cultural issues,
major systemic issues such as health, welfare, literacy etc and a general distrust of
bureaucracy.

In broad terms, the campaign recognises that consumers who experience some form
of vulnerability or disadvantage may be especially at risk in the marketplace because
they generally experience greater levels of information asymmetry, have fewer means
to combat unfair behaviour and / or less money to cushion the impact of unlawful
behaviour and may also have lower levels of financial literacy.

For the purposes of the campaign, the phrase ‘vulnerable and disadvantaged’ refers to
a person experiencing a vulnerability that places them at a significant disadvantage in
their everyday business and commercial dealings (including their interactions with the
ACCC). The campaign defines ‘vulnerable and disadvantaged’ by reference to:

low income;

culturally and linguistically diverse background;
disability;

illiteracy;

Indigenous origin;

homelessness;

rermoteness;

old age or youth; and

sertous or chronic ill-health.
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indigenous communities, particularly those in remote areas, often experience multiple
forms of disadvantage or vulnerability and a general lack of awareness of competition




and fair trading laws and as such may be more exposed to market exploitation relative
to other consumer groups.

The ACCC’s Disadvantaged and Vulnerable Consumer Taskforce

The ACCC has an internal taskforce dedicated to disadvantaged and vulnerable
consumers to enable it to undertake the following activities as part of the campaign:

» assess and fast-track complaints involving consumers flagged as at risk due to
particular disadvantage or vulnerability that are received by the ACCC,
including those referred to it by its CCC members and other consumer
representatives;

¢ target enforcement action to stop illegal conduct;

e assist small and large businesses to identify, prevent and / or cease offending
practices to ensure that their business practices are fair for all consumers; and

= work with other government, business and consumer organisations to promote
the campaign.

The ACCC’s Internal Indigenous Reference Group

The ACCC’s internal taskforce deals exclusively with issues impacting on Indigenous
consumers and businesses. This working group of senior staff maintains a watching
brief over issues affecting Indigenous communities and ensures a dedicated strategy is
applied consistently across the organisation. Previous experience in this area has
highlighted the need to develop specific strategies for vulnerable communities such as
those consisting of Indigenous people. This group ensures ACCC efforts are focussed
on pertinent trade practices issues for Indigenous communities and provide a
framework for the development of future mechanisms to enhance the welfare of these
people. A particular focus for the group over the next year will be the Indigenous art
and craft sector. The ACCC has agreed to participate in the interdepartmental
committee established by DCITA to identify issues affecting Indigenous art. Issues
identified by the committee will be addressed by the strategy recommended by the
group where they fall under the ACCC’s jurisdiction.

Disadvantaged and Vulnerable Consumer Access to the ACCC

The ACCC has a network of offices in all capital cities and Townsville to handle
public complaints and inquiries. Staff can provide advice to consumers (and
businesses) about their rights and obligations under the TPA and can assist in
resolving a dispute by directing parties to appropriate complaint resolution options.
The ACCC’s website (www.accc.gov.au) and its freecall Infocentre hotline (1300 302
502) ensure that the ACCC is accessible to all consumers with concerns.




The Indigenous Consumer Hotline

The ACCC has a dedicated hotline for Indigenous consumers (1300 303 143) and
ACCC staff record all calls relating to Indigenous issues in the ACCC’s complaints
database. Monthly reports are generated from this database and the data is analysed to
identify trading trends and consider where further investigation may be required.

The ACCC's Referral Guide

The ACCC recognises that an important aspect of encouraging the referral of
appropriate complaints from consumer and community organisations is for its staff to
do all they reasonably can to ensure that complainants’ experience of dealing with the
ACCC is a positive one — both at the time of referral and during any ensuing
investigation. To this end, internal guidelines assist ACCC staff in their operational
interactions with people who may be experiencing some form of vulnerability or
disadvantage. This illustrates the ACCC’s commitment to ensuring that barriers to
Indigenous consumers seeking the assistance of the ACCC are minimised.

The ACCC’s Retferral Guide enables consumer and community organisations dealing
with vulnerable and disadvantaged consumers, including Indigenous consumers to

refer appropriate complaints to the ACCC.

4.0 Compliance Initiatives for Indigenous Consumers

The ACCC is committed to improving business and consumer knowledge of their
rights and obligations under consumer protection laws and ensuring Indigenous
consumers are aware of the avenues for redress.

A Best Practice Guide for Enforcement of Indigenous Matters

The ACCC. in conjunction with ASIC, has produced a Best Practice Enforcement
Guide for matters involving Indigenous consumers, which has been made available to
other consumer agencies. The guide is available to all ACCC investigative staff and
has been promoted on the ACCC intranet. The guide will be reviewed and updated
following any future ACCC enforcement actions involving Indigenous consumers.

Regional Outreach Managers

The ACCC has Regional Outreach Managers in each state and territory who regularly
undertake ongoing rural and regional liaison with Indigenous persons and
organisations. This is designed to raise awareness of ACCC activities in these
communities and to gather intelligence about issues impacting on Indigenous
CONSUMErs.




Cultural Awareness Training

Cultural Awareness training is provided annually to all ACCC Infocentre staff. The
training is designed to assist staff to provide simplified advice to Indigenous callers
and also enable staff to better understand Indigenous culture and issues. Similar
training 1s planned for the ACCC’s Regional Outreach Managers, who directly deal
with Indigenous persons and organisations.

Coordination with Other Agencies and Consumer Bodies

The ACCC is a member of the Indigenous Consumer Assistance Network (ICAN)
steering committee and the Australasian Consumer Fraud Taskforce (ACFT). In
March 2006 ICAN in partnership with ACFT participated in promoting Indigenous
consumer awareness of scams during the Scams Awareness Month campaign.

The ACCC is in the process of identifying other Indigenous Policy and representative
organisations with a view to developing ongoing relationships and distributing the
ACCC’s referral guide for complaints involving vulnerable and disadvantaged
CONSUMAOerS.

Publications

The ACCC has developed and distributed a suite of publications dealing with its
functions and the legislation for which it is responsible in an endeavour to increase
both consumer awareness of and business compliance with the TPA. Some of the
publications relevant to the ACCC’s disadvantaged and vulnerable consumer
campaign including those specifically targeted at Indigenous communities are
outlined below. The ACCC actively seeks opportunities to disseminate such
publications to interested individuals and stakeholder groups. Consumer education
and awareness remain priorities for the ACCC.

FairStore

The ACCC has recently produced a best practice guide for businesses servicing
Indigenous communities in rural and remote areas of Australia. This publication was
developed in consultation with other Commonwealth and State/Territory consumer
agencies as part of the National Indigenous Consumer Strategy to help businesses and
their staff comply with fair trading laws, warranties and refunds and the provision of
store credit or 'book-up. An accompanying FairStore consumer guide, providing
advice to Indigenous consumers dealing with these stores is also being produced.

How to comply with the Trade Practices Act: a guide for small business

This brochure sets out the basic elements of a trade practices compliance program.




Best and fairest

Best and fairest is a training package designed to help businesses comply with the
TPA. The program can be completed online on a module by module basis and is also
available in hardcopy. The ACCC plans to distribute this publication among
Indigenous community councils, to give them some element of TPA knowledge and a
useful resource. Jointly the ACCC’s Regional Outreach Managers and the various
Offices of Indigenous Policy Coordination are working to identify and develop
distribution strategies.

Don't take advantage of disadvantage

This brochure is designed to help businesses recognise when they are dealing with
disadvantaged or vulnerable consumers and outline the factors they may need to
consider in these situations with reference to recent court decisions.

Advertising and selling

This guide outlines the consumer protection provisions of Part V and VC of the TPA.
These provisions contain simple rules to ensure that businesses trade fairly with
consumers. The guide also contains a brief explanation of Part IVA (unconscionable
conduct) provisions.

ACCC/ASIC debt collection guideline

This guideline reflects the ACCC’s and ASIC’s view of how relevant provisions of
the TPA and the ASIC Act apply to debt collection conduct. It covers significant
recent developments in industry practices, case law, jurisdictional changes and the
level and substance of complaints made to the ACCC and ASIC.

Guide to unconscionable conduct

This guide explains how the unconscionable conduct provisions of the TPA apply in
the dealings between businesses, and between businesses and consumers.

5.0 Specific Enforcement Outcomes

Enforcement action has been taken on a range of matters that target Indigenous
communities and businesses. Some specific examples of action taken by the ACCC
involving Indigenous consumers over the last few years are outlined below.

National Maths Academy

in May 2006 the Court banned Mr Ramon Lal Keshow (of National Maths Academy)
and any of his servants or agents from entering Northern Territory Indigenous
communities to conduct his business after finding that he had engaged in




unconscionable conduct in the promotion and supply of children’s educational
materials (and some household goods) to Indigenous communities in the region. Mr
Keshow was also ordered to pay compensation to eight Indigenous women totalling
over $26,000.

Australian icon and Australian Aboriginal Art

In July 2003 the ACCC received an anonymous email complaint regarding the
activities of Australian Icon Products Pty Ltd (Australian Icon). Australian Icon was
one of Australia’s largest manufacturers of Aboriginal-style souvenirs and claimed to
supply over 1700 retailers nationally and export to 38 countries around the world. The
ACCC subsequently investigated the complaint and successfully took action against
Australian Icon under s52 of the Trade Practices Act for misleading and deceptive
conduct due to the company’s false claims about the authenticity of certain
Aboriginal-styled souvenirs.

Australian fcon was making representations that its range of hand painted or hand
carved Indigenous oriented souvenirs was “authentic”, “Australian Aboriginal Art”,
and “authentic” Aboriginal art, produced by artists who were “Australian, Aboriginal
by descent and Aboriginal” and also labelled its products as "certified authentic”
when in fact they were painted by a pool of Indigenous and non-Indigenous artists and
no certification process was in place.

The company later commenced trading as Australian Aboriginal Art Pty Ltd (AAA),
and made identical representations. In this case, the name of the company was alleged
to be the vehicle for the misrepresentation. The ACCC then took a second action
against the new company in relation to the continued conduct. The court held that the
representations were likely to mislead or deceive consumers, in contravention of the
TPA. The company settled by consent, with injunctions restraining the conduct of the
company and its directors and an order that the directors undertake trade practices
compliance training, declarations and costs.

Other

The ACCC has also investigated a number of complaints of other traders of
Indigenous artworks suspected of conduct potentially breaching the TPA and
achieved compliance/resolution without taking court action. The majority of these
matters related to false representations regarding the aboriginal authenticity or origin
of artwork. Some complaints related to company names being used to give the
impression that the products they produce or sell are authentic. Concern was also
expressed by some complainants that some consumers (particularly foreign tourists)
may assume ‘Australian Made’ means ‘Authentic Aboriginal’ when in fact this may
not be the case. The ACCC 1s working with various groups to help educate the wider
community about this issue and to encourage the public to report any suspected
misleading conduct to the ACCC.






