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GUNDJEHMI

ABORIGINAL CORPORATION
5 November 2002 

Michael McLean
Secretary
Senate ECITA Committee
CANBERRA, ACT

Dear Mr McLean,

Re:
Additional information re. Uranium inquiry

I write regarding the current ECITA Committee inquiry into the environmental regulation of uranium mining. Important and additional information has arisen from the hearings of the inquiry; Gundjehmi Aboriginal Corporation offers a response to key matters below.

Northern Territory Government

The involvement of the Northern Territory Government (NTG) in the inquiry – which was marked by inconsistent and inaccurate evidence – bordered on the farcical. Consultant Mr David Lea presented evidence during a session devoted to the NTG, yet he was not a representative of the NTG. Mr Lea’s review, which he states “was carried out completely independently” (Lea, ECITA Proof Hansard p. 95) of the Government, was provided to the Committee as the submission of the NTG (McGill, ECITA Proof Hansard p. 95).

The confusion was compounded when the Director of Mines, Northern Territory Department of Business, Industry and Resource Development, Mr Tony McGill, told the inquiry he was “not sure whether the government has accepted this report yet” (McGill, ECITA Proof Hansard p. 100). 

Mr McGill placed great emphasis in his evidence on the role of the NT Environment Offences and Penalties Act in determining the government’s response to unplanned events at the Ranger or Jabiluka project areas. Mr McGill, however, was not correct when he stated that:

“All environmental legislation in the Northern Territory references an act called the Environmental Offences and Penalties Act. The Mining Management Act also references that same legislation so that all environmental legislation references the same system of penalties and offences.” (McGill, ECITA Proof Hansard p. 102).

Contrary to Mr McGill’s evidence, not all offences under the NT Mining Management Act are environmental offences and therefore subject to the provisions of the NT Environmental Offences and Penalties Act. In fact, the large majority of them are not. From a cursory examination it appears that only section 27 offences are subject to the Environmental Offences and Penalties Act. For example, breaches of reporting requirements (section 29) and the mining authorisation (section 39) are in no way subject to the provisions of the Environmental Offences and Penalties Act.

This was not, however, the only inaccuracy in Mr McGill’s evidence. 

In response to Senator Crossin's question as to whether DBIRD had undertaken a review of Commonwealth responsibilities (in accordance with the terms of reference of the present inquiry) Mr McGill said, “I would suggest that David Lea’s report is such a review.” Yet just two answers later he conceded that, “We certainly did not look at the Commonwealth’s responsibilities and ways of improving them specifically, no.” (McGill, ECITA Proof Hansard p. 103)

Later in evidence Mr McGill contradicted his own experience when he stated:

“We cannot advise our minister to do something which is at variance with the advice that he receives from the Commonwealth.” (McGill, ECITA Proof Hansard p. 104) 

Does this mean that Mr McGill’s department has never contradicted the advice of the Commonwealth Supervising Scientist? This is clearly not the case, as was illustrated following the 2000 so-called Manganese leak at Ranger, regarding which Mr McGill told Senator Nettle later in evidence that, “On balance, we did not agree with OSS” (McGill, ECITA Proof Hansard p. 117).

Both Mr McGill and Mr Lea were incorrect in stating that the so-called intergovernmental agreement between the NT and Commonwealth is not a public document. Mr McGill stated, “I do not think it is a public document” (McGill, ECITA Proof Hansard p. 112). In actual fact, the ‘Agreement between the Commonwealth of Australia and the Northern Territory of Australia in relation to principles to be applied in the regulation of Uranium Mining in the Northern Territory of Australia’ (dated 17 November 2000) is indeed a public document and was in fact an appendix to the submission of the Supervising Scientist. 

Even more disturbing was Mr McGill’s admission that he and his department were unaware of the need to update the ‘Revised Working Arrangements for Co-ordinating the Regulation of Environmental Aspects of Uranium Mining in the Alligator Rivers Region’ (September 1995). The NT and Commonwealth have, in the so-called intergovernmental agreement, committed to such an update some two years ago. Gundjehmi was, therefore, greatly surprised when Mr McGill conceded:

“We were only made aware of it [the intergovernmental commitment to update the Working Arrangements] when Mr Lea’s report came out. It slipped through the cracks.” (McGill, ECITA Proof Hansard p. 112)

Gundjehmi considers that the inconsistency and inaccuracy in evidence presented on behalf of the Northern Territory Government is extremely disquieting. The NT Department of Business, Industry and Resource Development, it should be remembered, is the primary regulator of both the Ranger and Jabiluka projects. For the representative of the regulator to be so apparently ill-informed does little to foster traditional owner confidence in the ability of that regulator to protect Kakadu.

Biological Monitoring
In oral evidence (ECITA Proof Hansard p. 13), the OSS stated that its biological monitoring program is “enabled by our legislation”. It must be pointed out that the only biological monitoring required under the Ranger General Authorisation is contained in Schedule A.6. This specifies that mussels are to be analysed on an annual basis for metals and radionuclides (copper, lead, manganese, zinc, uranium, and radium-226) from Mudginberri billabong only. There is a need to ensure greater routine biological monitoring through the Ranger General Authorisation which is undertaken by ERA. Further concerns about biological monitoring which are not covered by 'legislation' and current monitoring include:

· the contaminant loads being absorbed by various organisms in the ecosystem. Currently, there is no requirement for monitoring of metal and radionuclide concentrations in various species or parts of species. This is a significant failure of the current system and needs to be incorporated into the ER's and General Authorisation for regular monitoring and statutory compliance;

· the OSS often has a significant lag period between the time biological samples and tests being conducted and their subsequent analysis and reporting. We understand that lag periods of up to seven years have occurred in the past, and that this is still a continuing habit at present. The results derived from some of this biological research, as presented in Johnston & Needham (1999) to argue the natural variability in ecosystems and the ‘no impact mantra’ of the OSS/ERA/DBIRD from Ranger, is in fact arguably due to the long lag time between sample collection and analysis - not natural variability and the (apparent) lack of discernable mine impact;

· there is currently no requirement to monitor the biological impacts of waste water treatment (irrigation, wetlands). For example, despite tree deaths being observed by ERA in early 1995, there was neither an OSS or DBIRD investigation nor any apparent acknowledgement that these agencies knew such problems were occurring. Another perhaps more important example is the uptake within wetland filters. Although there is research work which measures uptake by plants and algae and other species, this is more directed at operational needs rather than short- and long-term environmental impacts loads. Such biological monitoring should be included in the Ranger General Authorisation.

SECTION REMOVED BY ORDER OF ECITA COMMITTEE MEMBERS

Loads in the water quality trigger system

In oral evidence (ECITA Proof Hansard pp. 32-33) the Supervising Scientist stated that “loads - that is, total quantity - is not an issue of great concern to us”. The loads (or mass) of various contaminants being released through incidents is of legitimate concern to the Mirrar. The current three-trigger system for water quality control is based on the Environmental Requirements. The Ranger General Authorisation however still contains the former (and now outdated) criteria of singular concentrations combined with set loads. The new triggers do not contain any loads, however, whether the loads specified in the Authorisation still apply is a question which senior OSS and DBIRD officials could not answer when asked in September. Loads clearly need to be included in the current trigger system and enforced through both the ER's and the General Authorisation without any confusion as to which applies - the system must be consistent.

Tailings deposition in Pit #1 and ‘RL O m’
In oral evidence DBIRD stated that:

“They are nowhere near the level yet where that becomes an issue, so it is a matter for discussion in the future. In fact, the company is coming to us now with a proposed amendment to the RL zero limit that we have agreed on, to place tailings at a higher level. So the matter is still under ongoing discussion.” (ECITA Proof Hansard pp. 100-101) 

Gundjehmi Aboriginal Corporation highlighted in its submission concerns over the height to which tailings are allowed to be deposited in Pit #1. Concerns about shallow groundwater and billabongs were also shared by the Kakadu Board of Management (ECITA Proof Hansard p. 158) when they stated that “you have underground streams that come out at the billabongs”. 

At present the tailings height limit is ‘RL 0 m’ which represents about mean sea level as well as the switch in hydrogeology from deep to shallow systems. This limit is not specified in the ERs nor the General Authorisation (as acknowledged by the OSS and DBIRD, ECITA Proof Hansard pp. 33 & 100-101, respectively) – despite its obvious critical importance in long-term environmental impacts and management. 

DBIRD also stated that reports on seepage from tailings “are public documents and some of them were submitted as early as the Ranger inquiry - the Fox inquiry” (ECITA Proof Hansard p. 101). As noted in the Gundjehmi submission, a key DME (now DBIRD) report which reviewed the monitoring programs at Ranger was only internal and not public. It is well understood that many other reports by the former DME and now DBIRD are still confidential, especially with regards to more historical reports over the past 20 years of tailings management.

14,000 ppb incident and stockpiling
In late April 2002 it was discovered that the uranium concentration in runoff from the southern stockpile region had soared to 13,875 ppb, which was raised several times in the Darwin and Jabiru Hearings (ECITA Proof Hansard pp. 12, 15-16). The OSS directed ERA to cease discharge from the stockpile to Corridor Creek and to direct runoff into Retention Pond 2 (RP2). At the time the source was not identified. 

In oral evidence the OSS (ECITA Proof Hansard pp. 15-16) stated that it now believes the elevated concentration came from seepage through the stockpile and not from surface runoff, although it was quickly stated that they had only just received the report from ERA and the assertion of a seepage source was from phone discussion. 

The OSS had not by then officially reviewed the report. After a discussion between the NLC (as a member of the Ranger Minesite Technical Committee) and ERA, ERA refused to provide a copy of this report to Gundjehmi Aboriginal Corporation, despite a specific traditional owner request (via the NLC) for this report. The report is critical in understanding stockpile behaviour and the claims of surface compaction in reducing seepage (as part of the debate about stockpile management earlier this year). Such a lack of transparency in allowing access to critical environmental reports is a major disappointment to the Mirrar. We ask that this report be requested by the inquiry.

Radiation monitoring and reporting at Jabiluka

The Jabiluka Authorisation (5.1.1) specifies that an approved radiation protection program must be in place during construction activities. Further requirements detail worker and environmental radiation monitoring (eg. Schedule 8, Annexures C & D). 

In response to recent questioning over a lack of radiation monitoring data in a required quarterly report for June 2002, it was revealed that the current radiation monitoring has not been updated in the Jabiluka Authorisation since the change from construction to ‘Care and Maintenance’ mode in September 1999. The ‘approved radiation protection program’ was still the plan for construction – it had not been updated or replaced by ERA, nor had this been requested by DBIRD or OSS. 

DBIRD has stated that it does not consider the lack of radiation monitoring and reporting a breach of the Jabiluka Authorisation, since the approved plan refers to the Australian ‘Code of Practice’ for radiation protection which distinguishes between designated and non-designated workers (DBIRD argue that this negates any need to monitor at Jabiluka). OSS believes, on the other hand, that the incident (lack of radiation monitoring data) does not comply with the Authorisation, since the approved radiation protection plan stays in force until replaced. 

The lack of clear interpretation by regulators – and the lack of this issue being addressed by ERA, DBIRD and OSS at the appropriate time in September 1999 – demonstrates yet another case of poor regulatory performance and, indeed, ‘regulatory competition’.

Radiation monitoring and reporting at Ranger
In the recent June quarter, ERA failed to ensure sampling of the calciner stack emissions, where uranium dust is released. This is a poor failure and inexcusable.

ERISS field station

Much emphasis has been placed on the reliability of the eriss field station in Jabiru to carry out monitoring work at the Ranger and Jabiluka project areas.

During Senate Estimates earlier this year the Supervising Scientist went to great lengths to explain that for the very first time in over 20 years a qualified person (the eriss manager) would be based on-site and that he could be immediately called upon to inspect incidents at the project areas. 

The person recently employed as manager is well known to people in Kakadu.  He is a former employee of Parks Australia North, based at Jabiru. In oral evidence Mr Alex Zapantis indicated (ECITA Proof Hansard p. 15) that the eriss manager was involved in land management during his engagement with Parks Australia North. In fact this particular individual’s position was that of Contracts Officer, with the duty statement reflecting work of a repair and maintenance officer. His primary function was the organisation of tradesmen to work in Kakadu National Park – plumbers, electricians and the like. This work entailed maintaining the Park's fixed and mobile assets like houses, motor vehicles etc. Before he came to Kakadu he was involved in a landscape gardening business. Although he does have a marine biology degree he has no mining experience.

It is of great concern to the Traditional Owners when the management of eriss, charged with mine site inspections, especially incidents or unplanned events, has absolutely no relevant experience.

I trust these issues may be incorporated into Committee’s report and that a copy of this correspondence be provided to each Senator on the present inquiry.

I can be contacted in Jabiru (telephone 08 8979 2200, fax 08 8979 2299) to clarify any of the above information.

Yours sincerely,

Andy Ralph
Executive Officer
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