The Secretary

Senate ECITA Committee,

Parliament House

CANBERRA ACT 2600

18th September 2003

ATUG submission to the Senate Inquiry

into the provisions of the

Telstra (Transition to full Private Ownership) Bill 2003

BACKGROUND COMMENTS

ATUG has been supporting competition in telecommunications since 1981 on the basis that a competitive industry would deliver better benefits to end users in terms of prices, service levels and innovation than monopoly providers.

The driver for ATUG's interest has been to ensure that Australian business, government and consumer users are not disadvantaged in comparison to their overseas counterparts in terms of cost structures, productivity and service capability, and innovation.

Developments over the last decade have seen the emergence of the information/knowledge based economy and society and this has placed renewed emphasis on the role of telecommunications connectivity and services.  

Economic growth, business productivity and opportunity, effective government service delivery and the increasing needs of the community for information and communication, all depend on quality telecommunications at affordable prices for all Australians.

ATUG members have a range of views about whether Telstra should be fully privatised. ATUG is not canvassing these views in this submission. ATUG's comments to this Inquiry go to the legislation before Parliament, reflecting user views about the effectiveness of competition to date, concerns about telecommunications industry development so far and suggestions as to appropriate responses.

The government has been clear over many years that it wishes to sell its holding in Telstra. ATUG believes government ownership of Telstra creates a significant conflict of interest, that has been recently acknowledged the Government and was evidenced, in ATUG's view by, the Government's response to ACCC Emerging Market Structures Report, where key recommendations were dismissed without debate - www.dcita.gov.au/Article/0,,0_1-2_1-4_115441,00.html.

IS COMPETITION EFFECTIVE?

ATUG's concerns with the legislation as currently drafted go to its underlying assumption of the effectiveness of current competition and regulation in telecommunications to deliver efficient prices, choice, reliable services and innovation.

ATUG believes there are important areas where current arrangements should be strengthened before proceeding with the further privatisation of Telstra.

ATUG's focus in this submission is on the continued regulatory and parliamentary support that will be needed to ensure the telecommunications industry continues to progress towards competition and that end users get the benefits we expect from competition.

In the 6 years since open competition, while there has been good progress towards competition, user experience has revealed two major problems in relying on competition alone to deliver public interest outcomes in telecommunications:

1) market power – which has remained an issue even in potentially more competitive geographic markets such as urban areas and still requires significant regulatory attention for certain services and in certain markets

2) market failure – which has been an particular issue in non-competitive geographic markets such as regional, rural and remote areas and will continue to require significant regulatory attention and government funding

As a result of ineffective competition, users see telecommunications companies focused on a short-term share price impacts rather than long term value to customers and inefficient prices and delays in innovation are the result.

User concerns about market power and market failure need responses in the following areas:

1) The role of Parliament in monitoring the effectiveness of competition in telecommunications and securing public benefit outcomes from this industry

2) The need for continued Government focus and funding in areas that are non-competitive and underserved

3) An ongoing commitment to the role of the ACCC, its telecommunications sector specific powers and its focus on the long-term interests of end users

4) A adjustment to the role of the ACCC to include responsibility for ex ante price approval of access prices, monitoring and enforcement of the Price Control Regime

5) An adjustment of the role of the ACA role to that of ensuring pro-competitive outcomes and to strengthen its focus on securing consumer outcomes from the industry 

6) Appropriate resourcing for the regulatory institutions - the ACCC and the ACA

7) Appropriate resourcing for the Telecommunications Industry Ombudsman

ASSESSMENT OF COMPETITION

Before going to the detail of ATUG's suggestions in these areas, it is useful to take stock of telecommunications outcomes in Australia. ATUG looks to different sources for views on progress to date.

OECD

The quantitative comparison at Attachment 1 is sourced from the OECD Communications Outlook 2003, the ACA Telecommunications Performance Report 2001-02 and the ABN AMRO Communications Outlook 2003. The data shows that in overall terms users have seen an increase in competitiveness in telecommunications with reduced prices and innovations such as mobile and Internet services. However, there is more progress to be made in services that rely on fixed network access, and delays in innovations such as broadband.

Australian Communications Authority

Qualitative assessments of outcomes are made by the ACA each year in its report under s105 of the Telecommunications Act 1997. This requires the ACA to monitor and report each year to the Minister on all significant matters relating to the performance of carriers and carriage service providers. The report must have particular reference to consumer satisfaction, consumer benefits and quality of service. 

The ACA's Telecommunications Performance Report 2001-02 is at http://www.aca.gov.au/aca_home/publications/reports/reports/performance/2001-02/report.htm. 

The report (page 1 and Chapter 32) identifies economic benefits to households from telecommunications competition of between $595 and $878 per household in 2001-02 and $900 million for small business in 2001-02. 

The ACA reports (at page 3 and Chapter 2) on the extent of competition:

'The extent and depth of competition varies in Australia between urban, rural and remote areas, and between types of telecommunications services. Choice of fixed telephone access provider is generally limited to a few suppliers. In many places it is a choice between Telstra and Optus and in some places there is no choice, with only Telstra providing services. Resale of Telstra fixed telephone services by other CSPs accounts for some wider choice. Choice between suppliers of other services such as national and international long distance and fixed-to-mobile calls is generally wider than for fixed telephone access, and choice of ISP is far greater than for either of these.'

The ACA reports (at page 1 and Chapter 4) on consumer satisfaction:

'The ACA telecommunications consumer satisfaction survey for 2002 generally indicated decreases in customer satisfaction with telecommunications providers and services since the previous survey. The reasons for this are not clear, given that the quality of service as measured by various indicators reported by carriers and CSPs has generally improved. For example, customer satisfaction with the connection and repair of fixed telephone services, as measured in the ACA customer satisfaction survey has declined whereas the quality of service measures for connection and fault repair show improvement. However, the ACA consumer awareness survey indicated many customers were uncertain and anxious about the complexity of telecommunications services and price structures.'

The key findings of Chapter 4 on Consumer Satisfaction, Consumer Relations and customer Service are as follows:

1) While most consumers are satisfied with the customer service offered by CSPs, the proportion of consumers expressing satisfaction has declined over the last twelve months

2) The number of complaints escalated to the TIO decreased when compared with last year. Billing continues to be the category generating most complaints to the TIO.

3) Calls to Telstra Directory Assistance services decreased during 2001 –02,and response times for answering calls improved significantly.

4) Consumers and consumer representative bodies expressed significant concern with the composition of contracts and contract terms for telecommunications services and the way in which they were communicated to customers.

5) During the reporting period, the ACA investigated the complaint handling systems of eight service providers identified by the TIO as having high levels of complaints lodged against them for potential non-compliance with the Complaint Handling Code. It found that a number of providers were undertaking significant improvements to their customer service and complaint handling arrangements and that there was no evidence of systemic breaches of the code resulting in widespread consumer detriment.
6) Notwithstanding compliance with the Complaint Handling Code, the ACA identified some code provisions that could be re-assessed in the code review.
Australian Competition and Consumer Commission Reports

The ACCC also reports to the Minister each year under the

Trade Practices Act:

1) Part XIB, Division 11, sub-section 151CL(1) of the Act requires the ACCC to review and report each financial year on competitive safeguards within the Australian telecommunications industry.

2) Part XIB, Division 12, paragraph 151CM(1)(a) requires the ACCC to monitor and report each financial year on charges paid by consumers for telecommunications services.

3) Part XIB, Division 12, paragraph 151CM(1)(b) requires the ACCC to report each financial year on Telstra's compliance with the price control arrangements.

These reports are at www.accc.gov.au/fs-pubs.htm (Utilities, then Telecommunications).

In its assessment of competitive safeguards, the ACCC argued that competition has not developed as extensively as was expected in 1997 and that telecommunications markets are not yet effectively competitive. The reasons for this include the structure of the industry, in particular Telstra's network ownership and high levels of integration, as well as the global downturn in the industry. The report assessed that the extent and depth of competition varies greatly. For example, the extent of facilities-based competition varies across services and geographic regions. 

Of particular concern, the analysis showed that price decreases have slowed.  While the ACCC found that the overall price paid by consumers for telecommunications services in 2001-02 fell by approximately 2.7 per cent in real terms, this is the lowest rate of decrease since 1998-99. The trend of a slowing rate of decrease was experienced in the price movements for both the public switched telephone network (PSTN) and mobile telephony services. 

The ACCC’s report on the changes in prices of telecommunications services explains these changes in more detail. Price falls have not occurred evenly across consumer groups. Large business consumers enjoyed a significant fall in the average price of PSTN services in 2001-02. This is likely due to larger businesses negotiating better discounts and the greater prevalence of facilities-based competition in central business district areas, where a significant number of large corporate businesses are located. 

Comparatively, small business consumers experienced a price increase, the first since the ACCC began monitoring price changes in 1996-97. 

While there was a general price decrease for PSTN services the rate of decline for particular services varied greatly: 

- local calls decreased 11.7 per cent; 

- national long distance calls decreased 8.7 per cent; 

- international calls decreased 15.3 per cent; and 

- fixed-to-mobile calls decreased 3.2 per cent. 

Comparatively, the average price paid for basic access increased by approximately 13.2 per cent in 2001-02. This is the third consecutive year that the price for basic access has increased. 

Like PSTN services, the rate of decrease of the average price of mobile telephony services has been in decline – reducing by approximately 2.5 per cent in 2001-02. But this is the smallest decline for mobile services over the 1997-98 and 2001-02 period. While the Australian mobile industry has been characterised by high penetration rates since 1996, the level of growth has slowed such that in 2001-02, it appears to be reaching saturation in the growth of postpaid subscriber numbers. Mobile carriers are still competing for new prepaid customers, which is reflected in the falling rate of decline of postpaid prices compared to the larger decline in prepaid prices in recent years. 

The ACCC's annual assessment of Telstra's compliance with the price control arrangements shows that the ACCC was satisfied that Telstra complied with the price cap requirements for the 2001-02 financial year for both the overall CPI-5.5 per cent price cap and the individual CPI-0 per cent and CPI-1 per cent price caps on the sub-baskets. 

However, Telstra and the ACCC disagree regarding the measurement of price movements and the extent of carry-over in relation to the basket of services comprising local calls and line rentals. The ACCC reported that this may have implications for Telstra's compliance with the price controls in 2002-03. The source of disagreement between Telstra and the ACCC relates to the appropriate application of this methodology for calculating the yield on which the price movement for line rental is calculated.

The ACCC has also released its Telecommunications Market Indicator Report 2001-02 which contains revenue and usage information provided by Telstra, Optus, AAPT, Primus and Vodafone as part of their regulatory reporting requirements under the Regulatory Accounting Framework. This is the first of these reports so information on market growth and changes in market shares between participating carriers is limited. The report shows continued dominance of the fixed line market by Telstra, but evidence of more effective competition in the mobiles - www.accc.gov.au under Telecommunications, Telecommunications Statistics.

In addition to these annual reports, in its recent report to the Minister on Emerging Market Structures in the Communications Sector, the ACCC said:

"The regulation of telecommunications and related markets has presented some of the most significant challenges faced by the Australian Competition and Consumer Commission (the Commission) in its role as competition regulator.

Telecommunications regulation has contributed to many positive outcomes for consumers, including improved service quality and significant price falls. However, the ongoing lack of effective competition in many telecommunications markets means consumers continue to pay higher prices and receive lower quality services across the entire communications sector than they otherwise would.

The Commission believes the communications sector in Australia is now at a crossroad."
The ACCC went on to make significant recommendations which are the subject of a current consultation process. A summary of these recommendations is at Attachment 2. 
ISSUES FOR USERS

ATUG's summary view on these perspectives on competition, combined with direct feedback from users, is that competition in telecommunications in Australia is still a very much a "work in progress". 

The question for users then is whether the legislation proposed in support of the further sale of Telstra will impact positively on user outcomes in terms of price, service quality and service innovation.

As identified earlier the key concerns can be summarised as:

1) market power - an issue even in potentially more competitive geographic markets such as urban areas, requiring significant regulatory attention
2) market failure - an issue in non-competitive geographic markets such as regional, rural and remote areas, requiring significant regulatory attention and government funding
RECENT AMENDMENTS TO TELECOMMUNICATIONS REGULATION

In regard to managing market power, during the last two years significant legislative amendments and administrative adjustments have been made to regulation of the telecommunications industry. 

The importance of these amendments to the access regime stems from the continued dependence of new entrants on access to existing infrastructure as they establish their brand, business and customer base. Access costs are a significant part of the cost structure for entrants giving add weight to the need for an effective accounting separation regime. 

The Trade Practices Amendment (Telecommunications) Bill 2001 streamlined the operation of the access regime (details of the amendments are attached) with amendments to facilitate the commercial settlement of access disputes and where ACCC arbitration is required the amendments aim to facilitate speedy resolution of the dispute - www.dcita.gov.au/Printer_Friendly/0,,0_1-2_15-4_16056-LIVE_1,00.html.

In December 2002, a number of further significant improvements were made to the competition regulatory framework of the telecommunications-specific provisions of the Trade Practices Act 1974 and some minor amendments to the Telecommunications Act 1997. 

The key measures included the introduction of voluntary access undertakings, removal of merits review of ACCC arbitrations, a requirement for the ACCC to produce model terms and conditions for 'core' telecommunications services, and a requirement for the preparation and publication of regulatory accounts to provide greater transparency of Telstra's wholesale and retail operations, particularly in relation to the 'core' services provided using Telstra's network. 

The legislation aims to establishing a more transparent regulatory market by requiring accounting separation of Telstra's wholesale and retail operations, and publishing of regulatory accounts to increase the level of transparency to competitors that access Telstra's network, and the market generally - www.dcita.gov.au/Printer_Friendly/0,,0_1-2_15-4_112597-LIVE_1,00.html.

ATUG supported these changes but they have not been fully implemented and so it is not possible to assess their effectiveness in redressing the problems that led to their introduction. 

The trend of increased information in the hands of regulators, competitors, users and Parliament as a response to market power is a development ATUG welcomes. This has been further strengthened by recent developments to redress market failure and to support pro-competitive outcomes in regional, rural and remote markets.

One example of the pro-competitive regulation is the recent direction by the Minister to vary the Customer Service Guarantee (CSG) to encourage competition in the fixed phone market by making it easier for new service providers to establish themselves in the market. Under the scheme, a telephone company will be able to be exempted from the CSG obligations while it establishes itself in the market. The direction was in response to an ACA report, Review of the Telecommunications Customer Service Guarantee Arrangements, found that blanket application of the CSG may be a barrier to entry into the fixed phone market and can reduce potential consumer benefits including price, quality, choice and innovation - www.dcita.gov.au/Article/0,,0_1-2_15-4_116328,00.html. Again we wait to see whether this change brings more competition into underserved areas.

Another important example of the effectiveness of information as a regulatory tool is the National Reliability Framework introduced in July 2002 and launched in January 2003. The NRF is designed to improve reliability across Australia's 5,000 exchange service areas by giving the Australian Communications Authority (ACA) the power to identify and investigate exchange service areas with poor reliability. The ACA can issue directions requiring Telstra to remedy systemic problems and improve the reliability of exchange service areas. 

Telstra is required to publish information on the percentage of fault-free services and the average availability of services on its standard telephone services so consumers can access accurate, localised and up-to-date information about Telstra's performance. This information, to be published monthly, will provide a breakdown of service reliability nationally and in 43 regions across Australia -  www.dcita.gov.au/Printer_Friendly/0,,0_1-2_15-4_109764-LIVE_1,00.html.

Again it is early days in assessing whether the response to problems identified in these reports will be timely and adequate.

REGIONAL TELECOMMUNICATIONS

The government's response to the Estens Regional Telecommunications Inquiry is fundamental to addressing concerns around market failure in regional, rural and remote markets. 

The Federal Government accepted all 39 recommendations in the Inquiry's report and committed $181 million in funding support.

The Government made the point that its response to Estens satisfied "the Coalition's election commitment that it would not progress any further sale of Telstra until arrangements are in place to ensure that Australians have access to adequate telecommunications services."

The full response is at www.dcita.gov.au/Article/0,,0_1-2_15-4_115488,00.html. A summary of Telstra's response to the 19 recommendations involving it, is at www.dcita.gov.au/Article/0,,0_1-2_15-4_116744,00.html.

ATUG's view on this is that, as with all the other recent changes to the telecommunications regulatory regime, the effectiveness of these measures can only be judged when they are implemented. 

The aims are good: to ensure services are adequate, to further stimulate competition in regional telecommunications and to ensure that people in regional areas continue to share equitably in the benefits of advances in technologies. The reality is it will take time, real commitment to pro-competitive outcomes, continued focus and funding by Government to ensure these aims are achieved.

SPECIFIC COMMENTS ON THE BILL

With that background on ATUG’s views on competition and recent adjustments to regulation and funding programs, 

ATUG makes the following suggestions in regard to the Telstra (Transition to Full Private Ownership) Bill 2003:

1) Licence conditions in regard to Telstra local presence should include the requirement for local presence plans that cover service availability and performance levels, funding commitments, activities and strategies and local customer satisfaction information.

2) The regular independent reviews of regional telecommunications ought not to be limited to Telstra's performance. ATUG questions the inclusion of the requirement for these reviews in the Telstra Corporation Act rather than in the Telecommunications Act. These reviews should be undertaken every three years and should specifically include State Government consultation. Online Council may have a role in these reviews. The Minister's report to Parliament should include explanations where recommendations are not accepted as per the Estens Report recommendation. ATUG does not support the limitations proposed in s73 (4). Given the calibre of likely committee members it does not make sense to limit their inquiry in this way.

3) A similar approach should be taken to the annual performance reports by the ACCC and the ACA, which cover a broader assessment of consumer outcomes in telecommunications than will the regionally focused report. These organisations should be invited to make recommendations in their review reports if they identify matters needing attention. The Minister's response to these reports should also include an explanation where recommendations are not accepted. A model for such reporting can be found in the Commission of the European Communities Report to the European Parliament and Council. The Eighth Report from the Commission is at http://europa.eu.int/eur-lex/en/com/rpt/2002/com2002_0695en01.pdf 
4) Part 2 of Schedule 1 to the Bill provides that Part 3 of the Telstra Corporation Act which enables the Minister to give certain directions to Telstra in the public interest, will cease to apply when the Minister is satisfied that the commonwealth's equity has fallen below 50%. ATUG suggests consideration should be given to ensuring that market power is no longer a problem before this power is abolished - eg when the Commonwealth's share has fallen below 50% and Telstra's market share is not more than 30% of a market, then the directions power ceases. Given the role Telstra will continue to play in delivering essential services to Australians and the likelihood of continued Government funding to assist them to do that, accountability to Parliament for performance should remain.
5) The financial impact statement says "Proceeds from the sale of the Commonwealth's remaining shareholding in Telstra will be used to reduce net debt and may also be allocated to fund other Commonwealth liabilities." ATUG suggests some of the proceeds should be used to establish an ongoing fund to ensure areas of market failure can be addressed. Reports and reviews are helpful but unless resources can be applied to problems, end user outcomes cannot be guaranteed. ATUG has developed some ideas on how such a fund could be administered. These are at Attachment 3.
6) Given Telstra's continuing dominance in the fixed line market, the role of the ACCC in regards to the Price Control Regime should be increased by way of powers in respect of ex ante Retail Price Approval for line rentals. The annual review of compliance should continue. In addition, the ACCC should have powers to ensure flow through to interconnect charges to competitors as the "access deficit" is reduced to ensure pro-competitive outcomes. The limitations of the ACCC's current role in regard to line rental increases are outlined in an ACCC media release of 10 July 2002 www.accc.gov.au/media/mediar.htm, Telstra complies with Government Conditions to Increase Line Rental Charges.
7) As well as augmenting the roles of the ACCC and the ACA to enable them to effectively regulate the telecommunications industry, it is important that adequate resources be made available to these organisations, and to the TIO as part of the consumer safeguards regime.
SUMMARY

ATUG's concerns with the legislation as currently drafted go to its underlying assumption of the effectiveness of current competition and regulation in telecommunications to deliver efficient prices, choice, reliable services and innovation.

ATUG believes there are important areas where current arrangements should be strengthened before proceeding with the further privatisation of Telstra.

ATUG's focus in this submission has been on the continued regulatory and parliamentary support that will be needed to ensure the telecommunications industry continues to progress towards competition and that end users enjoy the benefits of this- efficient prices, service quality and service innovation.
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