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INQUIRY INTO THE PROVISIONS OF THE TELSTRA (TRANSITION TO FULL PRIVATE OWNERSHIP) BILL 2003

Introduction

The Western Australian State Government is concerned that the needs of regional, rural and remote Australians will not be met by the proposed sale of Telstra.   

Despite a number of reassurances, the Commonwealth Government is pressing ahead with this Bill despite the fact that non-urban services are neither “adequate” nor “future-proofed”.  The Commonwealth Government’s own conditions on the further sale of Telstra are well short of being achieved. 

Adequacy of Regional Telecommunications

The Commonwealth Government has repeatedly stated that it would not sell its remaining shares in Telstra until it was satisfied that telecommunications services to regional areas were adequate.

In a media statement dated 22 July 1998, Senator the Hon Richard Alston
Minister for Communications, the Information Economy and the Arts, and the Hon John Fahey MP, Minister for Finance and Administration, made a number of commitments on behalf of the Commonwealth Government regarding the sale of Telstra.  “The major points of the new policy are: 

· Introduce to Parliament a new Telecommunications Bill bringing together customer service safeguards which will then be set in concrete irrespective of any further changes in Telstra's ownership. 

· the Government will seek to sell the remainder of Telstra in stages - the first sale will be of 16 per cent, which will leave 51 per cent, and majority  control, in Government hands. 

· No further sale, beyond 49 per cent, will be possible until: 

· the Government has established an independent inquiry which will assess Telstra's service levels to customers in each of metropolitan, rural and remote areas against the prescribed standards. The new consumer protection legislation will specify the performance criteria which the inquiry will use in testing whether Telstra's performance on maintaining service levels has been adequate. Those criteria will build on those which underpin the current arrangements, and will be developed in consultation with all interested sections of the community. 

· unless and until the independent inquiry certifies that service levels are adequate, there will be no further sell down beyond 49 per cent. 

· the Minister for Communications will be given a specific power to give Telstra directions regarding compliance with the service standards specified in the Act - thus heeding the community call for the Government to always retain a power to require Telstra, even after the sale, to deliver the levels of service that Australians want and deserve. This is similar to the power which the British and New Zealand Governments kept under their "Golden Share" and "Kiwi Share" arrangements.”

These undertakings were further reinforced in a speech to the NSW Farmers Association Annual Conference by Senator Alston on the same day.  In particular, he stated “Unless and until the independent inquiry certifies that service levels are adequate, there will be no further sell down beyond 49 per cent.”  Further, Senator Alston outlined

“an important new initiative: a brand new power on the part of the Minister to direct Telstra to meet its service obligations under the Act. This will mean irrespective of whether the Government owns a majority or indeed any interest in Telstra, the Government of the day will have an ongoing ability to require Telstra to deliver the goods.

“Governments around the world have used the approach of retaining special powers to enforce the maintenance of service levels on key issues.  In some countries, the arrangement is described as a ‘golden share’.  Our arrangement will be a statutory one, but it will deliver the same kinds of benefits which have been delivered under the golden share arrangements in other countries.”

This commitment to not selling the remainder of Telstra until the services were adequate has been reiterated on a number of occasions over the years.  On 19 March 2000, Senator Alston announced the establishment of an independent inquiry to assess the adequacy of telecommunications services in metropolitan, regional, rural and remote areas – the Telecommunications Services Inquiry or Besley Inquiry.  The Terms of Reference clearly state:

“The Coalition's 1998 election policy commits the Government to an independent service inquiry prior to any sale of Telstra beyond its current level of private ownership. The policy states that unless and until the inquiry certifies that service levels are adequate there will be no sale beyond 49 per cent. 

“In accordance with its election commitment, the Coalition Government is establishing an independent inquiry to assess service levels to customers in metropolitan, regional, rural and remote areas. In accordance with the Coalition's election commitment, this assessment will occur against specified performance criteria, namely the legislated Customer Service Guarantee (introduced by the Coalition Government) and Telstra's own public commitment to continuously improve its current service levels.”

The Inquiry was not able to certify that services were adequate in regional areas:  

The Inquiry has concluded that Australians generally have adequate access to a range of high quality, basic and advanced telecommunications services comparable to the leading information economies of the world. The Inquiry research indicates Australians who live in metropolitan and regional centres enjoy good telecommunication services and are generally satisfied with them. However, a significant proportion of those who live and work in rural and remote Australia have concerns regarding key aspects of services which, at this stage, are not adequate. Their concerns relate primarily to 

· the timely installation, repair and reliability of basic telephone services;

· mobile phone coverage at affordable prices; and

· reliable access to the Internet and data speeds generally.

On 16 August 2002, Senator Alston announced a second inquiry to further review telecommunications
services to regional, rural and remote Australia.  The Terms of Reference stated that the panel would report on “whether telecommunications services to regional, rural and remote areas of Australia are adequate and the arrangements that should be put in place to ensure that all Australians continue to share in the benefits of further service improvements and developments in technology”.

In their report released on 8 November 2002, the Regional Telecommunications (Estens) Inquiry found in relation to adequacy:

· “Concerns have been expressed, through submissions to the Inquiry, about the reliability of Telstra’s telephone network, and the speed of available Internet services in regional, rural and remote areas.  The Inquiry finds that there are particular areas in rural Australia where improvements need to be made to network reliability. 

· It is noted that continuing Government support and action will be required to fully resolve some concerns, such as improving service levels in remote Indigenous communities. “

While commenting on the positive response from the Government to the previous enquiry, the Estens Report did not certify that telecommunications services to regional, rural and remote areas of Australia were adequate.  In fact, the above statements clearly indicate that this is not the case.

Reading just some of the 606 submissions to this inquiry amply demonstrates that there are many unresolved communications issues in regional areas of Australia.

The Western Australian Government has recently completed a comprehensive and statistically valid study of communications services in this State.  The report, Telecommunications Needs Assessment: The communications needs of regional Western Australians
, shows that there are still unresolved issues with basic telephone services in many areas.  14.6% of households in the Wheatbelt region and 14.9% of businesses in the Kimberley feel that their standard telephone service does not fully meet their current needs.  Less than half of the businesses in the northern third of the State believe that their phone service will meet their needs over the next three to five years.

Aboriginal communities, particularly communities in the Ngaanyatjarra Lands, the Kimberley and the Pilbara, are still lacking adequate basic telecommunications services.

Many people in regional areas, especially in the north of Western Australia, feel that faults are being repaired at the expense of proper maintenance and upgrade.

Mobile phones are one of the two most important communications issues in regional areas of Western Australia; the internet being the other.  The importance of mobile technology to regional residents and businesses is evident in the numbers that own a mobile phone even though they cannot use it in their local area.  15% of regional households owned a mobile phone that they could not use locally. 

Businesses and residents in regional areas want to use their mobile phones in the same way as their counterparts do in the cities and large towns.  They want to be able to be contacted and to be able to call others when they are away from their premises.

Geographic coverage by terrestrial mobile phone services is a major issue for Western Australia.  WA covers a third of the continent, and has 28% of its population spread across this vast area.  With the completion of the current mobile rollout program, possibly 12% of the WA land mass will have coverage, and much of this will depend upon the use of a car kit with external aerial to obtain the service. 

Less than half the businesses and households in regional Western Australia are satisfied with their mobile phone service.  Coverage is the overwhelming complaint.  Mobile phone services are not meeting the needs of those outside the Perth-Bunbury corridor.

Satellite phones, while very useful, are not currently a viable substitute for a terrestrial mobile service.  They are more expensive to purchase, call costs are significantly higher, and they cannot be used under cover as they require a direct line to the satellite.

Internet services were revealed as a critical communications issue in regional WA through the surveys, during consultations and in submissions.  The importance of the Internet increases with distance from the metropolitan area.  Over 70% of households in the Pilbara are connected to the Internet and over 80% of businesses in the Pilbara and the Kimberley.

Significantly more regional businesses and households rely on the Internet to do their banking than do their counterparts in the metropolitan area.  41.4% of regional households and 40.7% of regional businesses bank online – there are often few or no alternatives.  This use for the Internet is even more pronounced in remote areas than it is in larger centres.  Yet speeds are often so poor that effective online banking is problematic.

Despite high take-up rates, regional households and businesses have very limited access to affordable, high-speed Internet connections.  Over 90% of regional households and over 80% of regional businesses are relying on a dial-up connection for their Internet.  Many are operating on dial-up speeds that hinder their ability to do business, undertake banking and download complex documents.  Critical factors are the speeds available on the standard phone line in many areas and the cost of alternatives. Another limiting factor is accurate information on, and knowledge of, what services are available and how worthwhile these may be.  ADSL technology is seen as offering an affordable high-speed alternative to dial-up but its availability is limited to a few regional centres.

Many Western Australians in regional, rural and remote areas do not currently have adequate access to telecommunications services.

Future Proofing

The Estens Inquiry made a number of recommendations in regard to providing a greater level of certainty of future ongoing benefits to regional, rural and remote communities.  It noted that a growing priority was for equitable access to higher bandwidth services.

The Inquiry stated that the objective was “that there should be a ‘future-proofing’ mechanism put in place to enable the sharing of telecommunications benefits across Australia into the future”.

Accordingly the following recommendations were made:

“RECOMMENDATION 9.1

The Government should put in place a process to regularly review telecommunications services in regional, rural and remote Australia, and to assess whether important new service advancements are being delivered equitably in those areas.

The review process should be linked to a strategic plan for regional telecommunications, and underpinned by ongoing arrangements that provide a high degree of certainty that Government funds will be made available to support service improvements in regional, rural and remote Australia, where they will not be delivered commercially within a reasonable timeframe.

RECOMMENDATION 9.2

Establishing a structure for future reviews of regional, rural and remote telecommunications services should: 

· provide certainty for regional, rural and remote communities; 

· ensure that reviews are independent from executive government; 

· allow for flexible and appropriate policy responses to meet the range of needs in regional, rural and remote Australia; and

· promote competition and commercial service delivery as the most effective and sustainable service outcome.

RECOMMENDATION 9.3

The scope of regular reviews of regional, rural and remote telecommunications services should be flexible, but there should be a core focus on assessing whether important new telecommunications services are available equitably across Australia.

RECOMMENDATION 9.4

Future governments should be legally obliged to respond publicly to the recommendations of future reviews, and to justify responses that are not in accord with review recommendations. 

RECOMMENDATION 9.5

The Government should provide funding for future service improvements in regional, rural and remote Australia, rather than imposing financial obligations on industry.

RECOMMENDATION 9.6

The Government should ensure that regular reviews of regional telecommunications services are supported by organisational arrangements that provide a strong focus on monitoring and assessing regional, rural and remote service levels. The Australian Communications Authority would be an appropriate body to undertake this function.”

On 25 June 2003, the Commonwealth Government released its response to Estens, saying it accepted all thirty-nine recommendations.  In the Fact Sheet, 'Future proofing' regional telecommunications, accompanying the Government’s media releases on 25 June 2003, the following statements were made: “The need to ensure that people in regional areas continue to share equitably in the benefits of advances in technology (future proofing) was a specific term of reference of the RTI. The Government has accepted all 39 recommendations made by the Inquiry, including the recommendations relating to future proofing of regional telecommunications services, to ensure that improvements to services achieved in recent years are built on into the future.” 

The question remains as to whether the Government’s actions and this legislation actually implement these recommendations.

Commonwealth Government Response to Estens

A number of the recommendations (such as 2.1, 2.4, 2.5, 2.7, 2.8, 2.9, 2.11, 2.13, 4.2, 5.1, 5.2, 8.1 and 8.2) related to actions by Telstra.  Telstra has issued its own response (7 September 2003), effectively accepting the recommendations and stating that it will work towards their resolution – this is welcomed.   However, apart from recommendations 2.4, 2.8, 2.13 and 8.2, there are no timeframes.   In the Commonwealth Government response there has been no detail on timeframes or enforcement.  Where is the security for people in regional, rural and remote areas in knowing that these items will be actioned, and actioned within a reasonable timeframe?

A number of the other recommendations related to the Commonwealth Government examining particular issues that were highlighted by the Estens Inquiry as impacting on the adequacy of telecommunications services in regional areas.  Examples are the issue of network extensions and trenching costs (Recommendation 2.6) and the suitability of ISDN connection and repair times (Recommendation 6.1).  While stating that the Government will review or investigate these, no review has yet been announced – ten months after having received the report.  There is also no commitment that action will be taken following these reviews.

The response to Recommendation 2.3 was “The Government will ensure that service providers give direct priority attention to cases of extreme CSG non-compliance and that they are reported in a timely way to the Australian Communications Authority (ACA)”.  How is the Government ensuring this?  How will this be enforced and monitored?

The Commonwealth Government’s response to the recommendations on mobile phones was to allocate $15.9 million over four years to extend terrestrial mobile phone services to smaller communities and regional highways where additional coverage is feasible with Government support for capital costs.  Again this is an ad hoc measure without real consideration of the areas to be covered and the costs of covering them.  Very little of Highway One (the National Highway) has coverage in Western Australia.  It is estimated that it will cost $12 million alone to cover the highway from Geraldton to Port Hedland.   In addition, there are an estimated eleven communities with a population over 250 that do not have mobile phone coverage in this State.

In response to Recommendation 4.1 on Internet services, the Government stated it would impose a licence condition on Telstra to provide a minimum dial-up Internet speed for all Australians of 19.2 kbps or equivalent throughput over its fixed line network.  Apart from this speed being woefully inadequate, the Government has yet to action this.

Commitment to impose a licence condition on Telstra to maintain a local presence in regional, rural and remote Australia, including through developing a local presence plan, and reporting publicly on its achievements against the plan was the response to Recommendation 8.1.  We are pleased to see that this has been incorporated in the proposed amendments to the Telecommunications Act 1997.

The Estens recommendations on future proofing are listed in the previous section of this submission.  The Government has stated that it will develop a strategic plan for regional communications in consultation with key stakeholders, in accordance with Recommendation 9.1.   Nothing has apparently happened since this statement was made in July 2003.  

Recommendations 9.1 to 9.4 and 9.6 relate to regular reviews of telecommunications services in regional, rural and remote Australia.  The Government has accepted these recommendations and is incorporating these in the legislation for the sale of Telstra.

However, Recommendation 9.1 also called for the reviews and strategic plan to be linked with ongoing arrangements that provide a high degree of certainty that Government funds will be made available to support service improvements in regional, rural and remote Australia where they will not be delivered commercially within a reasonable timeframe.  There has been no commitment on this.

Similarly Recommendation 9.5 called for the Government to provide funding for future service improvements in regional, rural and remote Australia, rather than imposing financial obligations on industry.  The Government, while accepting the principle that support for non-commercial service improvements in regional Australia should be provided transparently by Government, and should aim to promote competition and minimise market distortions, has not actually agreed to provide funding for future service improvements.

 Sale of Telstra Legislation

1. Reviews

A new ‘Part 10 – Independent reviews of regional telecommunications’ is proposed to be inserted into the Telstra Corporation Act 1991.  This covers the content of the review, the timing of the review and the conduct of the review.   There is no linkage to any telecommunications strategic plan as was recommended by the Estens Inquiry.  It would seem that, the proposed section 72 (5) would be an appropriate place to incorporate this requirement.  

The Explanatory Memorandum states “The assessment would also be in the context of the strategies and programs set out in the Commonwealth Government’s  proposed strategic plan for regional telecommunications (which would set out government objectives in relation to regional telecommunications, as well as strategies, programs and projects, regulatory arrangements, funding commitments and timeframes for achieving those objectives)”.   Why not then include reference to the strategic plan in the legislation?

Estens Recommendation 9.2, which the Government accepted, calls for the review to be independent from executive government.  The proposed legislation (section 76(3)) only requires that a majority of the members of this Regional Telecommunications Independent Review Committee (RTIRC) not be officers or employees of the Commonwealth or of Telstra.  This does not make the committee independent, nor does incorporating the word “independent” in its title.

The question arises as to the need for the RTIRC to be an ongoing committee, rather than one which is established each five years to undertake the review.  There is no explanation as to the proposed role of this Committee between reviews.

The Western Australian Government welcomes the incorporation of regular reviews into the legislation covering Telstra.   This should be enacted whether or not Telstra is sold. 

2. Licence Conditions

The Commonwealth Government made two commitments to impose licence conditions upon Telstra, in its response to the Estens Inquiry:

· In response to Recommendation 4.1 on Internet services, the Government stated it would impose a licence condition on Telstra to provide a minimum dial-up Internet speed for all Australians of 19.2 kbps or equivalent throughput over its fixed line network.   The recommendation also included “As part of the licence condition Telstra should be required to report on its compliance with the requirement, and more generally on the data speed performance of its regional network, which should be maintained at least at current levels.”

· The Government will impose a licence condition on Telstra to maintain a local presence in regional, rural and remote Australia, including through developing a local presence plan, and reporting publicly on its achievements against the plan.  (Recommendation 8.1)

The proposed section 66 of the Telecommunications Act 1997 provides for a licence condition for a local presence to be maintained, but is silent on the issue of internet speeds, including reporting on data speed performance.  This issue is not addressed in the legislation before Parliament, not even in the explanatory memorandum.

3. Public Interest

The Telstra (Transition to Full Private Ownership) Bill 2003 includes the repeal of Part 3 of the Telstra Corporation Act 1991.  This provision (Section 9) enables the Minister to give certain directions to Telstra in the public interest.  In particular, the Minister may, after consultation with the Board, give to Telstra such written directions in relation to the exercise of the powers of Telstra as appear to the Minister to be necessary in the public interest.

The repeal of this provision would appear to be in direct contradiction to the Government’s undertaking to “always retain a power to require Telstra, even after the sale, to deliver the levels of service that Australians want and deserve.”
 “Governments around the world have used the approach of retaining special powers to enforce the maintenance of service levels on key issues.  In some countries, the arrangement is described as a ‘golden share’.  Our arrangement will be a statutory one, but it will deliver the same kinds of benefits which have been delivered under the golden share arrangements in other countries.”

The Explanatory Memorandum implies that this right was given to the Minister as major shareholder – “conflicts with the rights of other shareholders in the company” – rather than as a means to protect the rights of the public as customers. 

4. Future Proofing

There is absolutely no commitment to fund improvements to telecommunications in regional areas.   In fact, not only are there no provisions for the funding of improvements in the future, the Explanatory Memorandum specifically says “Proceeds from sale of the Commonwealth’s remaining shareholding in Telstra will be used to reduce net debt and may also be allocated to fund other Commonwealth liabilities”.

Conclusion
The Commonwealth Government undertook not to sell the remainder of Telstra until telecommunications services in regional areas were adequate.   Despite a number of inquiries and studies – both by the Commonwealth Government and the State Government – that show that services are not adequate, the Government is proceeding with the sale of Telstra.  The Bill is premature until such time as the Commonwealth Government has fulfilled its obligations to the people of Australia.

The Western Australian Government welcomes the provisions to regularly review the adequacy of telecommunications services in regional areas.   This can be done, and these clauses incorporated in the Telstra Corporation Act 1991, independently of any sale provisions.

The Commonwealth Government undertook to future proof telecommunications services for regional areas.  Not only has it not done this, it has made no provisions for funding – either now or in the future – to provide equitable levels of service to those living outside the cities.

This legislation reneges on the commitments made to the Australian people.
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�  Connecting Australia: report of the Telecommunications Services Inquiry, p.10


�  Regional Telecommunications Inquiry report, p. 2-3.


�  Available at � HYPERLINK "http://www.indtech.wa.gov.au/technology/telecommunications/index.htm" ��http://www.indtech.wa.gov.au/technology/telecommunications/index.htm� 


�  Regional Telecommunications Inquiry report , p. 240
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