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Dear Mr Secretary

The Competitive Carriers Coalition is an alliance of non-dominant telecommunications carriers, representing Primus Telecom, Hutchison Communications, Comindico, PowerTel, and Macquarie Corporate Communications.

The Competitive Carriers Coalition wishes to submit to the present inquiry into the Telstra (Transition to Full Private Ownership) Bill 2003 this letter and a supporting document prepared by ACIL Tasman with the support of the CCC for a House of Representatives committee earlier this year. The latter document discusses the need for a full investigation of structural impediments to competition and possible remedies in telecommunications markets.  It has recently been submitted to your companion references committee in relation to its broadband inquiry.

The members of the CCC believe any move to fully privatise Telstra must be preceded by measures to address Telstra market dominance arising from its integration across the whole of the Australian telecommunications environment. The body charged with managing competition in the telecommunications markets, the ACCC, has repeatedly made clear this year (see 2001-02 ACCC Telecommunications Reports and Report to the Minister on Emerging Market Structures in the Communications Sector) that it believes 

the facilities access-focused regulatory model employed in Australia has failed to achieve the level of competitiveness that was expected. Further, the ACCC recommended that structural remedies in the form of forced divestiture by Telstra of it ownership of HFC/Pay TV cable and its shareholding in Foxtel. The ACCC argued the horizontal integration arising from the Telstra ownership of these assets alongside its traditional business, was anti-competitive, and went on to argue that structural remedies should be investigated in other areas where there is structural integration. 

The principal failure of the present regime, according to the ACCC, has been that it has not addressed the fundamental incentives for a structurally integrated Telstra to favor itself over other companies when providing access to monopoly or bottleneck facilities. The ACCC has pointed out that these structural separation issues and possible policy responses have not been fully examined, a position echoing that of the National Competition Council in its submission to the House of Representatives inquiry.

It is important to note that for this Government and the previous Federal Government, competition has been the primary and central policy mechanism for achieving improved services in telecommunications for all Australians. As recently as this year, the Estens Report into Regional Telecommunications confirmed the view that encouraging greater competition should be the first order issue in improving services to regional Australia. It has also been noted by the Government that communications has a special role in the economy as an enabler of productivity growth for other industries and the economy generally. 
In the absence of the effective structural and legislative measures, members of the CCC would submit that public ownership has provided some limited discipline on Telstra’s willingness to exercise its market power to the full extent. For example, Telstra has had its actions questioned by the Senate through both the Budget Estimates and various specific committee inquiries. Further, it has had to be aware of the potential for its actions to cause embarrassment to the Federal Government.

These disciplines are clearly insufficient on their own, as recognized by the ACCC and NCC. Nonetheless, the members of the CCC believe that the loss of these disciplines without actions to address fundamental structural causes of anti-competitiveness in telecommuncations markets, would give rise to even further instances of the failure of competition in telecommunications markets.

Further, some elements of the Bill itself might have unintended consequences harmful to competition. The recent Estens inquiry into regional services concluded that competition should provide the primary means of delivering new and improved communications to rural areas. The present Bill would make the maintenance of a rural presence a license condition for Telstra.

The CCC would firstly question the effectiveness of this in the longer term. The ultimate sanction for the breach of a license condition is removal of license. It would seem 

unlikely in the extreme that such a measure would ever be instituted against Telstra if it were to withdraw from regional and rural areas.

Secondly, requiring Telstra to maintain rural operations from which it enjoys a lower rate of return than its business-wide average must create a powerful incentive for it to behave anti-competitively in those areas where it has market power, and would seek to maintain margins with minimal capital investment. As such, an outcome that requires Telstra to have a rural presence will likely be funded via wholesale charges Telstra imposes on its competitors for access to bottleneck services.  Unlike the Estens recommendation, the provision of services to regional and rural areas will be facilitated via inefficient cross-subsidisation and not via competition or policy incentives to favor efficient operators. 

The Estens report was very clear in suggesting that the primary means of improving rural services should be measures to encourage competition and new entrants. Subsidies should be transparent and confined to those areas where it was shown that market forces would not result in an adequate level of service. Measures that encourage cross-subsidisation from over-charging competitors for access to bottleneck infrastructure simply would create further inefficiencies and market distortions. This would be an outcome from which no one – not Telstra, not potential rural and regional market entrants and especially not non-metropolitan consumers – would benefit.

Members of the CCC strongly support the recommendations and observations of the ACCC in its June 2003 report to the Minister. We believe that these issues must be fully investigated and properly addressed before Telstra can responsibly be privatized completely. To this end, the CCC will make further detailed submissions to the Senate inquiry into competition in broadband communications, both as a group and as individual companies.

It follows that the CCC is strongly of the view that this parallel Reference Committee inquiry should run its course and focus on those roots causes of regulatory failure arising from the integration of Telstra, which the ACCC calls unparalleled in the developed world. The CCC submits that the Senate should fully investigate the issues surrounding these structural impediments to competition in telecommunications before the privatization Bill proceeds any further.

In short, the privatisation Bill puts the cart before the competition horse.

Representatives of the CCC would be pleased to make themselves available to the Committee if an opportunity to present further on these views arises.

Yours Sincerely

David Forman

Director Corporate Affairs and Regulatory, Comindico

(02) 82206000

Maha Krishnapillai 

National Executive, Strategy, Macquarie Corporate Telecommunications
(03) 9206 6883 

Ian Slattery

General Manager Regulatory Primus Telecom
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Errol Shaw

Director of Operations
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Brian Currie

Regulatory Affairs Manager Hutchison Telecommunications
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