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The Secretary
Senate Legislation Committee on the Environment, 
 Communications, Information Technology and the Arts 
Parliament House
CANBERRA  ACT  2600
Dear Sir

SETEL Submission to Committee Inquiry relating to the provisions of the Telstra (Transition to Full Private Ownership) Bill 2003

Introduction

This submission by the Small Enterprise Telecommunications Centre (SETEL) responds to a public invitation from the Committee for written submissions relating to the provisions of the Telstra (Transition to Full Private Ownership) Bill 2003.

This submission was authored by Ewan Brown, SETEL's Executive Director, with contributions by Ian Johnston, a SETEL consultant.  Views expressed in this submission are those of the author and contributor, and not necessarily those of SETEL member associations. However, the views expressed are based on an understanding of the business needs of Australian small businesses, as conveyed by SETEL member associations since its formation in 1992.  

SETEL

SETEL is an independent national consumer organisation representing and advancing the interests of Australian small business telecommunications and e-commerce consumers. SETEL’s members are mainly industry, trade, commerce and professional associations servicing the small business sector. SETEL’s membership includes 50 associations – mainly members of the Small Business Coalition - that collectively represent over 600,000 Australian small businesses. SETEL receives a grant, pursuant to s593 of the Telecommunications Act 1997, from the Commonwealth of Australia under the Telecommunications Consumer Representation Grant Program in relation to representation of small business as consumers of telecommunications services.

Australian Small Businesses

Australia's 1.2 million small businesses1 are major consumers of telecommunications, Internet and e-commerce services. These businesses are major sources of economic growth, employment, income, trade and entrepreneurship.  They comprise 97% of all enterprises in the private non-agricultural sector, employ 3.6 million people and account for more than 49% of private sector employment.  For more detail of the Structure of the Australian Small Business Sector, see Attachment A: Small Business in Australia.
General Comments

SETEL notes that the Bill seeks to amend the Telstra Corporation Act 1991 to provide a framework for the sale of the Government's 50.1 per cent equity in Telstra, leading to full private ownership.  SETEL also notes that the Senate has referred the provisions of this Bill to the Committee for inquiry and report by 30 October 2003. 

The following comments are made against the background of the various considerations outlined in Attachment B to this submission.

Impact on Australian Small Businesses

Telstra’s market conduct, when the Commonwealth is no longer in a position to exercise effective control over the company, is a matter of concern to SETEL.  SETEL is concerned about the availability, prices, quality and timing of telecommunications and Internet services to Australian small business.  In particular, SETEL is concerned about the accessibility and affordability of high speed, always-on Internet services to Australian small businesses in urban, regional, rural and remote Australia. 

Cost cutting and quality of service implications

The small business community in (non-CBD) urban Australia remains concerned that the further and full privatisation of Telstra will result cost cutting and infrastructure roll-out limitations to maximise returns to shareholders.  The cost cutting is deemed to have a detrimental impact on service levels through lesser availability of staff and slower development of new technologies.

In this regard, SETEL notes that the Senate Standing Committee on ECITA is currently undertaking an Inquiry into the Australian Telecommunications Network, and that submissions to the Inquiry may have raised such concerns, including matters covered in Attachment B.
Measures to protect small businesses

As a national consumer association and advocate for Australian small business, SETEL seeks to ensure that adequate safeguards are in place, at the time of sale of the remaining Commonwealth shareholding in Telstra, to ensure that not only services to small businesses in regional, rural and remote Australia are protected, but that services to those small businesses in urban Australia are also protected.  This protection should also apply to residential users of such services in the stated areas.

SETEL notes that there are in place a range of measures to protect the interests of consumers, competitors and the public generally.  In particular, SETEL notes the following consumer regulatory safeguards, which have benefited, and protected the interests of, many Australian small businesses:

· Universal service obligation (USO)

· Customer service guarantee (CSG)

· Price controls

· Network reliability framework (NFR)

· Telecommunications Industry Ombudsman (TIO)

· Australian Competition and Consumer Commission (ACCC) and Trade Practices Act

SETEL also notes that the Government has indicated in the Bill’s Second Reading that the first five safeguards will be maintained into the future.  In respect of the sixth safeguard, SETEL notes the announcement in the 2003-04 Commonwealth Budget that the Government will continue the ACCC’s regulatory role in the telecommunications sector.

SETEL, in accord with its longstanding views, sees scope for these consumer regulatory safeguards to be strengthened and continuously improved.  SETEL’s comments on each of these existing safeguards are set out in Attachment C to this submission.

According to the Second Reading, the Bill also provides additional safeguards for customers in regional Australia:

· The first is the ability of the Minister for Communications, Information Technology and the Arts to impose a licence condition requiring Telstra to prepare and implement local presence plans, outlining proposed activities in regional Australia.  A provision will be added to the Telecommunications Act to enable the Minister or the Australian Communications Authority to establish administrative arrangements for the implementation and monitoring of these plans.

· The Bill also provides for establishment of a regional telecommunications independent review committee (RTIRC) to review telecommunications services in regional Australia within five years of the commencement of the bill. 

These are very powerful provisions which, when enacted, would enable issues concerning the adequacy of telecommunications services in regional Australia to be addressed.  

However, there does not appear to be any similar mechanism to address issues concerning the adequacy of telecommunications services for small businesses in urban Australia.  The mechanism should provide for review of the adequacy of telecommunications services in urban Australia, as well as regional Australia. This is principally necessary to ensure that Australian small businesses in urban Australia, are not disadvantaged compared with their competitors in other countries.  There is potential to create a sub-class of user, largely ignored by market practices (competitive supply in Central Business Districts) and policy intervention (Government programs to ensure adequate levels of service for Regional, Rural and Remote users), by not including the many small businesses, and residential users, located in suburban areas affected by ageing legacy network facilities or selective roll-out of new services/technologies.

Comparisons of the availability, accessibility and affordability in terms of world best practice and benchmarking are fundamental to the consideration of safeguards provided to Australian small business in the coming years. SETEL notes that the Productivity Commission has undertaken international benchmarking studies in the past.  Without adequate telecommunications, Internet and e-commerce services in the coming years, many Australian small businesses in urban Australia – which are unable to access affordable telecommunications services such as broadband Internet – might well remain stagnant or, still worse, wither and die.

Accordingly, SETEL proposes that consideration be given to amending:

· the scope of clauses the Bill (s32 – Part 10, Division 1) to provide for the Regional Telecommunications Independent Review Committee to conduct reviews of the adequacy of telecommunications services in urban Australia, as well as regional, rural and remote Australia; and 

· the Bill so that Minister for Communications, Information Technology and the Arts can impose a licence condition requiring Telstra to prepare and implement local presence plans relating to the continuation and further development Telstra services in urban Australia.

(There would need to be other consequential amendments to the Bill arising from acceptance of these key amendments.)

SETEL understands that about one eighth of the population is affected by Pair gain or RIM technologies that limit the speed of data transmission.  Others reside or operate businesses outside the effective distance range (from an exchange) and thus are unable to access data speeds faster than those guaranteed under the Standard Telephone Service.  The Digital Data Service Obligation (DDSO) provides for access to a 64 kbps service but SETEL considers the complexity of the range of products on offer, generally without competitive services, and the cost of such services (generally with data download limits and timed elements for charging of voice services) to be a disincentive for small business users.

It is unclear to SETEL, from reading the Bill, Explanatory Memorandum to the Bill, the Second Reading speech and the legislation to be amended by the Bill, if the SETEL proposal is necessary.  The legislation as worded seems complex and is difficult to understand.  In SETEL’s view, the Bill requires clarification and, possibly, simplification. Redrafting to provide clarification of the Government’s intentions may provide a greater measure of transparency and understanding. 

I may be contacted on 02 6251 7823 if you or the Committee wishes to discuss this submission.

Yours sincerely

Ewan D Brown
Ewan D Brown
Executive Director, SETEL

23 September 2003
Attachment A: Small Business in Australia

Small business is defined as a business employing less than 20 people.

The ABS has estimated that:

· there were 1,233,200 private sector small businesses in Australia during 2000-01;

· they represented 97% of all private sector businesses;

· they employed almost 3.6 million people; and 

· accounted for 49% of all private sector employment.
Structure of the Australian Small Business Sector 2000-01
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Attachment B: Background considerations

SETEL’s submission is set against the following background:

· Dominance, ownership and control: Continuing dominance of Telstra (majority owned and controlled by the Commonwealth of Australia) in most telecommunications, Internet and other markets subsidiary and incidental to its principal telecommunications business functions
, notwithstanding over a decade of government policies, measures and regulation directed to effective competition.  

· Competition: Effective competition for Telstra and Optus in key telecommunications markets including Internet interconnections service markets, dependant upon a re-emergence of vigorous competitors (with previous competitors now faced with uncertain and bleak prospects), and whose future turns on developments in the world and Australian economy, and regulatory action by the ACCC.

· Market behaviour and gaming: Market behaviour by carriers and major carriage service providers that avoids and delays effective competition.  Concern about “gaming” by carriers and large carriage service providers, which defers infrastructure development and impedes access to networks by competitors.

· Universal access: A general lack of responsiveness by Telstra, as the universal service provider of core national telecommunications services, to community demands for universal access to standard and more advanced telecommunications services on reasonable terms and conditions.  Wherein access is being driven by all three tiers of government notably agencies in the health, education and library sectors, by businesses and by communities reflecting regionally based demand for competitive, affordable and reliable telecommunications and Internet services.
· Broadband: Growth of broadband services is flat, and adoption levels remain low compared with other developed countries.
  Low adoption level by Australian small businesses reflects access limitations, cost and quality of service, and a lack of investment in human capital by many small businesses.  

· Investment climate: An uncertain investment climate faced by competitors of dominant carriers and major carriage service providers and by uncertain conditions in financial, telecommunications and Internet services markets. 
· Capital deficiency: A need for carriage service providers to attract capital for investment in network development.  An apparent diminishing pool of capital available for investment in network development projects in coming years, with the prospects of significant capital raisings unlikely and unattractive.  The diminishing pool has been exacerbated by:  
· The Commonwealth siphoning off capital for investment in telecommunications and Internet infrastructure, through the sale of its 49% shareholding in Telstra to the private sector and the sale of spectrum licences.
· Significant financial losses by private sector investors in Telstra shares purchased from the Commonwealth (T1 and T2).
· Further Commonwealth siphoning off of capital available for investment in telecommunications and Internet infrastructure, through the sale of its remaining 51% shareholding in Telstra to the private sector.
· Relatively low returns and high risks associated with capital investment, particularly by companies in competition with dominant carriers and ISPs.

· Telecommunications company failures (e.g. OneTel and New Tel) and risks of failure (e.g., Nextgen Networks $850 million business is in administration, with reported losses by superannuation funds and other investors
 and liquidation of the $160m Perth-Melbourne IP1 network.)
· Over-investment in broadband networks by dominant carriers and under-investment in regional and rural areas.
· Consumer safeguards: A need to strengthen and for ongoing improvement of consumer regulatory safeguards, notably the universal service obligation (USO), customer service guarantee (CSG), price controls, network reliability framework, Telecommunications Industry Ombudsman scheme, Australian Competition and Consumer Commission and Trade Practices Act. 

· Competition barriers and simulation: A need to continue removing barriers to effective competition, and to simulate the effects of competition where it does not exist.

· Policy measures: Substantial direct funding of telecommunications and Internet infrastructure projects, to address perceived market failures, by all three tiers of government, particularly by the Federal Government through the Networking the Nation Program, Besley initiatives and recently announced measures in response to the Regional Telecommunications Inquiry Report (Estens).  Risks of market distortions and inefficient resources allocation from such policy may well have implications for ACCC regulatory activities.

· Cost cutting and quality of service implications:  The small business community concern that the further and full privatisation of Telstra will result cost cutting and infrastructure roll-out limitations to -maximise returns to shareholders, with consequential adverse implications for service quality.

Attachment C:  Consumer Regulatory Safeguards 

As noted in the body of this submission, SETEL believes that there is scope to strengthen and continuously improve most of the consumer regulatory safeguards.  SETEL’s concerns and comments follow.

1. Universal service obligation (USO) and other government funding

Budget funding

SETEL recommends that the proposed Bill include provisions for funding the USO from the Commonwealth Budget (rather than continuing current off-Budget funding arrangements) for the following reasons.  Budget funding:

· is likely to promote a more competitive and efficient industry, more responsive to the needs of Australian telecommunications users, notably small business people and residential consumers;

· will provide measures of transparency, accountability and equity, absent under current funding arrangements;

· will ensure competitive neutrality between USO providers;

· will provide scope for the management and targeting of the USO subsidy to those most in need according to "eligibility" criteria;

· There is a risk that Budget funding could lead to reductions in the provision of the USO.  On the other hand, there is a risk that USO subsidies may be increased, at the expense of other forms of welfare and assistance funding. Current USO subsidies have not deterred Federal Governments and the Parliament from appropriating Budget moneys for other non-commercial telecommunications projects. For example, subsidies of around over $500m for ‘non-commercial’ telecommunications related projects and service provision through Budget Programs, such as Networking the Nation’s Regional Telecommunications Infrastructure Fund (RTIF) and Building Additional Rural Networks (BARN).  SETEL sees merit in such programs.

· will ensure that USO subsidies (one form of welfare and assistance funding) are subject to annual review, and competitive Budget processes against other programs thus leading to a more equitable distribution of such funding in general and USO funding in particular; and

· will minimise regulatory intervention, market distortions and regulatory costs.

Grants from three tiers of government

SETEL notes that substantial funding is provided each year to telecommunications companies – notably Telstra – by all tiers of Government.  These funds are provided by all tiers of Government – Federal, State, Territory and Local Government for a variety of purposes and reasons.  The effect of payments is to subsidies some groups in the community at the expense of others.

Regional development application
Competition in the telecommunications market may have resulted in significant improvement in services and new technologies to larger businesses and government customers but small business and residential consumers have not benefited to a noticeable degree from new services, faster technologies or a significant number of competitive suppliers.  There have been price-related benefits in the International market (due mainly to significant competition) and in the long Distance market (due to a combination of competition and price capping).  Most new suppliers to these market segments have adopted a resale process and have not sought to install new infrastructure.

The introduction of emerging technologies has been hindered by the slowness of the monopoly supplier to replace older services with services subject to greater competitive pressure.  Services such as ISDN were “reborn” when competition, through ACCC intervention, was introduced for an alternative service (ADSL).  The take-up of ADSL services continues to be slow to date.

Industry experts maintain there is an enormous oversupply of communications capacity.  This is generally not being made available to small businesses and residential consumers.  New providers cannot breach the ‘last mile’ bottleneck, gain substantial numbers of smaller volume users as customers and thus cannot achieve economies of scale.  The uptake of faster communications services and the creation of innovative applications is being hindered by the incumbent carrier’s reliance on legacy systems and the maintenance of outmoded, but exploitative, charging regimes.
Cherry picking
The market may already have been excessively diluted so that few carriers (other than Telstra) can achieve efficiencies of supply in most market segments.  Telstra will face massive competition in the more advanced technology markets and will therefore require cross-subsidisation to be able to deliver even basic services, let alone newer/faster services, in areas deemed non-productive to other carriers.  In short there may be too many carriers in existence for a country of this size and the plethora of low volume users.  A higher-level USO, such as SETEL’s national bandwidth plan, is designed to stimulate demand for faster services and to create growth in the market, thus raising the lower usage benchmark and bringing more of the competitors within the reach of a large market segment.

Normal commercial market operations in the telecommunications sector will not deliver a full suite of services on a ubiquitous basis throughout Australia.  Supply, under these circumstances, to non-profitable areas will not be provided unless subsidies are offered.  Normal commercial pressures (such as the need to constrain costs and to maintain shareholder returns) can restrict Telstra’s decisions to invest or maintain ageing services in non-viable areas.

Investment by those carriers (other than Telstra) willing/seeking to supply the residential and small business markets has been diminishing in Australia.

There is plenty of evidence that new carriers will not invest in infrastructure where viable operations cannot be guaranteed.  Even Government subsidy programs such as contested local call zones have not been successful.  If the high-speed market is in significant oversupply mode and promised advances in mobile technology (3G) are slow to deliver market gains, there is little incentive to continue to invest.  Many users are not becoming customers of services using newer technologies because of cost and lack of suitable applications.

The exception is remediation of the copper network, with infrastructure investment taking place at exchange level, but the problems of access to the end user still apply.  Potential customers, responding to marketplace advertisements, are still being disappointed by the inability of service providers to connect the required service in a large number of areas.  Some of these areas have been serviced by ‘standby technologies’ (such as RIM/Pair Gain) that restrict the supply of faster speed internet services.  Alternative technologies often are not affordable or unsuitable in terms of flexibility of use.

The present telecommunications environment, in which revenue growth is difficult, encourages telcos to concentrate on managing (reduce) costs and maintain market share, particularly with the most productive customer bases.  Assets such as customer bases can be readily acquired from the regular supply of failing junior telcos and smaller ISPs.

Convergent technologies such, as broadcasting and datacasting, need to be factored into the telecommunications debate.  An additional problem arises with the relatively unfettered and uncontrolled growth of internet-based services that are not subject to the controls imposed on the telecommunications industry.  A key factor is the difference in the pricing regimes adopted by the two ‘industries’ – one based on volume of data and the other based on a complex mix of access charges, time-based charges and usage charges.  Yet there are expectations of seamless transmission of services so that users can continue to benefit from end-to end services regardless of the technologies used.

The telecommunications industry is dynamic and can offer substantial benefits to users of internet services through new products, faster service speeds and high levels of reliability, similar to that available with the standard telephone service.  Users have the same expectations of data based services as they do with basic voice services although the former are supplied on a ‘best endeavours’ basis.  The rate of introduction of new services and products is far slower than the promises made by the industry mainly because demand expectations are not met, as a consequence of restrictions on supply.  These restrictions are often caused by lack of access by suppliers to network services or excessive prices paid for licences.
Higher grade USO

A return to a true national Government vision for communications, such as a modern version of the original USO concept, is needed to serve the real interests of consumers, particularly those in non-metropolitan areas.  Current programs provide a patchwork approach to the communications problems (not even needs) of users in non-metropolitan areas.  More co-ordination, vision and resolve is required if the digital chasm is to be filled in and users in urban, regional and rural areas given access, at affordable rates, to services generically available in metropolitan or Central Business District (CBD) areas.  There is little chance that new infrastructure providers will be willing or able to deliver affordable national access to the majority of small business and residential users in Australia.

SETEL’s vision is for the establishment of a social telecommunications fund to provide suitable levels of communications access at affordable rates to all Australians regardless of where they reside or carry on a business.  A benchmark data speed of 64Kbps is the starting point as we envisage market forces being largely responsible for stimulating the development of new services and applications thus further stimulating demand thus leading to requirements for even faster service and more applications.

Assessments of broadband capacity in Australia reveal an oversupply but that supply is prevented by ‘last mile’ and ‘2nd last mile’ (barriers to service providers) bottlenecks from being utilised to provide the ‘wished for’ levels of service to consumers.  A visionary approach to access is essential.  The current regulatory regime and activities by relevant regulators do not seem to be delivering the required solutions and certainly not at a rate sufficient to enable competitors to be able to achieve adequate market share (and the profitability necessary to stimulate further investment).   SETEL does not want to see an inefficient duplication of full infrastructure but the stimulation of investment in services that can access a national medium-band (64Kbps) capacity network.

Differences in technology should largely be transparent to most users – they will be more concerned with the uses and applications to which those technologies can be put, their costs of access and the benefits that can be measured, easily.

2. Customer Service Guarantee (CSG)

SETEL has commented on progressive developments in the CSG but remains committed to seeking a differential Service Guarantee applicable to small business users by virtue of the greater importance placed on reliability of services, the meeting of agreed installation timeframes and the speed of fault rectification.  As a benchmark, small businesses paying twice the access/rental charge for services applicable to residential users should be provided with speedier fault rectification and installation.  In addition SETEL contends that the penalties should be increased to reflect the potential losses to business.

3. Price controls

SETEL now questions the efficiency of the current price control regime as there appears to be significant cross subsidisation of non-business users by mainly small business customers. 

SETEL advocated the progressive simplification of price controls in the face of emerging competition in the expectation that competition would extend into all or most market segments and that users could experience benefits.  It was important that “low-end” users received continuing protection and a degree of cross-subsidisation was acceptable.  There does not seem to be an acceptable rationale for business access rates being approximately double the residential access rates for basic services other than the ‘ability to pay’ and the opportunity for business to claim tax deductions for input costs.
Effects of rebalancing

Practice has shown that the rebalancing aspect of the price control regime has actually permitted Telstra to increase both access and usage charges.  For small business the expected trade-off was a reluctant acceptance of higher access charges in return for lower usage costs.

4. Network reliability framework

This valuable program recognised the need to disaggregate fault statistics in order to determine whether appropriate repair services were being provided.  SETEL is of the view that differential standards should be applied to small business customers as reliable telephone and internet services are vital to business efficiency, and in some cases, survival.  SETEL would like to see this program differentiate between residential and small business users.

5. Telecommunications Industry Ombudsman

SETEL considers that the TIO scheme needs regular updating to ensure that it meets the needs of residential and small business consumers.  Particular notice needs to be taken of the effect of bundling convergent services (such as Pay-TV) with telephony/data services.

6. ACCC issues

SETEL notes that the Federal Government has seen fit, as a component of providing consumer safeguards, to significantly strengthen the powers of the ACCC to deal with issues in the telecommunications industry.  We note that a significant number of these issues – concerned with Telstra’s conduct – remain under consideration.  Accordingly any legislative amendments need to take into consideration the potential for a fully privatised entity to exert market power in a number of market segments.


Endnotes

1 	Australian Bureau of Statistics, � HYPERLINK "http://www.abs.gov.au/Ausstats/abs@.nsf/0/97452f3932f44031ca256c5b00027f19?OpenDocument" ��1321.0 Small Business in Australia�, 23 October 2002 (Accessed 23 September 2003)


� 	Ibid


� 	Section 14, 15 and 16 of the Australian Telecommunications Corporation Act 1989 (repealed).


� 	Department of Communications, Information Technology and the Arts, � HYPERLINK "http://www.dcita.gov.au/Article/0,,0_1-2_1-4_115424,00.html" ��Australia: Broadband adoption levels flatten out�, Media Release, 19 June 2003, based on ACCC, � HYPERLINK "http://www.accc.gov.au/telco/Broadband_deploy_31Mar03.pdf" ��Snap shot of broadband deployment as at 31 March 2003�, June 2003  (Accessed �23 September 2003)


� 	Sainsbury, Michael, � HYPERLINK "http://www.theaustralian.news.com.au/common/story_page/0,5744,6618539%255E643,00.html" ��Receivers move into Nextgen�, The Australian, 19 June 2003  (Accessed 28 June 2003)
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