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EXECUTIVE SUMMARY

This submission is intended to assist the Committee by outlining the background to, and structure of, the Telstra (Transition to Full Private Ownership) Bill 2003 (the Bill).  The submission also brings together a number of Government statements about the reasons for the legislation, and provides some information on some key developments since the passage of the Telstra (Further Dilution of Public Ownership) Act 1999 and related telecommunications bills in 1999.

This submission builds on previous submissions by the Department of Communications, Information Technology and the Arts and its predecessors, the Department of Finance and Administration and Office of Asset Sales and IT Outsourcing, to previous Senate Committee inquiries.

Australia's telecommunications sector has developed progressively from a largely centralised, publicly controlled monopoly structure, through a managed competitive model, to an open and competitive market regime with an emphasis on industry self-regulation.  The Government’s stated position in relation to the sale of its remaining shareholding in Telstra is that:

· in a modern and dynamic telecommunications environment, it is competition that drives new services and lower prices, and regulation that provides the safeguards to protect consumers;

· Telstra is subject to an effective regulatory framework that protects consumers and promotes competition.  The Government’s reform of the telecommunications sector has encouraged greater competition and given Australians access to a wide range of high quality, innovative and low cost telecommunications services;

· the sale of the Government’s remaining shareholding will allow it to focus on regulatory issues and continue to allow Telstra to focus on commercial issues;

· it would not proceed with any further sale until it was satisfied that arrangements were in place to deliver adequate services to regional Australia.  With the announcement of a comprehensive response to the Regional Telecommunications Inquiry, the Government is now satisfied that arrangements are in place for the delivery of adequate telecommunications services; and

· while the Government has decided to proceed with the sale legislation, the timing of any further sale is dependent on equity market conditions.  The Government has stated it will only then proceed with the sale when market conditions are conducive to achieving an appropriate return for taxpayers from the sale.

Chapter 2 outlines the evolution of Telstra, from the formation of the Post Master General’s Department as a monopoly service, to the present competitive market. 

Chapter 3 outlines the policy and regulatory structure that has developed since full and open competition commenced in the telecommunications sector on 1 July 1997.  Regulation of the telecommunications industry is in line with general competition law, but contains a number of important telecommunications specific mechanisms to facilitate vigorous but fair competition and guard against anti-competitive behaviour.  The regulation has been structured to operate independent of a particular carrier or ownership structure.

Chapter 3 also outlines the Government’s response to the RTI also includes allocating over $180 million to a number of initiatives aimed at further improving existing telecommunications services, ‘locking in’ service improvements and ‘future proofing’ telecommunications services in regional, rural and remote Australia.

Chapter 4 outlines the reasons the Government has given for sale and why the sale legislation should be progressed. 

Chapter 5 provides an analysis of the key features of the Bill, including additional consumer protection measures for regional, rural and remote Australia, sale provisions, transitional provisions, and staged repeal of powers and reporting obligations as the Government reduces its holdings in Telstra.

CHAPTER 1 - INTRODUCTION

1.1 Purpose and context of this Submission

This submission is intended to assist the Committee by outlining the background to, and structure of, the Telstra (Transition to Full Private Ownership) Bill 2003 (the Bill).  The submission also brings together a number of Government statements about the reasons for the legislation, and provides some information on some key developments since the passage of the Telstra (Further Dilution of Public Ownership) Act 1999 (the T2 Legislation) and related telecommunications bills in 1999.

This submission builds on previous submissions by DCITA and its predecessors, to the following inquiries:

· Senate Environment, Communications, Information Technology and the Arts Legislation Committee Inquiry into the Telstra (Transition to Full Private Ownership Bill) 1998, Telecommunications (Consumer Protection and Service Standards) Bill 1998, Telecommunications Legislation Amendment Bill 1998, Telecommunications (Universal Service Levy) Amendment Bill 1998, NRS Levy Imposition Amendment Bill 1998 (1999 Senate Inquiry);

· Senate Environment, Recreation, Communications and the Arts Legislation Committee Inquiry into Telstra (Transition to Full Private Ownership) Bill 1998 (1998 Senate Inquiry).  Finance and the Office of Asset Sales and IT Outsourcing (OASITO) also made submissions to this inquiry; and

· Senate Environment, Recreation, Communications and the Arts Reference Committee Consideration of the Telstra (Dilution of Public Ownership) Bill 1996 (1996 Senate Inquiry).  The then Department of Finance also made a submission to this inquiry.

The Senate Economics Committee in 1997 also conducted an Inquiry into Public Equity in Telstra Corporation Limited, which reviewed options for alternative methods of capital raising.  

1.2 The Government’s role in Telstra

Although Telstra is majority Government-owned, Telstra has been an independent corporation since 1991, subject to the provisions of the Corporations Act 2001 (formerly Corporations Law).  Telstra's Board and management are responsible for the day-to-day running of the company.  This includes Telstra's strategic direction, and decisions of an operational nature (such as employment and investment issues) and how the organisation carries on its business.

The Government’s primary role is to establish the Australian telecommunications policy framework, which is primarily directed at maximising the long term interests of the end users of telecommunications services in Australia.  The Government has four main strategies for improving communications services in Australia, none of which rely on ownership of Telstra:

1.
to facilitate the development of an efficient and competitive market 

-
the Government considers that this is the best way to create responsive suppliers who have an interest in improving telecommunications services over time, especially given the technological dynamism of the communications sector;

2.
to underpin this market-based strategy with a regulatory safety net which is among the tightest in the world;

3.
where necessary, to address particular areas of need through targeted funding, while doing this as far as practicable in a way that maximises the potential for market interactions; and

4.
to provide leadership to the sector, and to other governments at the State and local levels.

Further details are provided in Chapter 3 of this submission.

1.3 Roles of Departments

The Government's shareholder role for Telstra is undertaken jointly by the Minister for Communications, Information Technology and the Arts and the Minister for Finance and Administration. Consistent with administrative arrangements and protocols between Departments, Finance has primary carriage of financial issues and the conduct of asset sales.  DCITA has primary carriage of shareholder and governance issues.

In addition, DCITA provides strategic advice to the Minister for Communications, Information Technology and the Arts on a broad range of telecommunications legislation including the Telecommunications Act 1997 (Telecommunications Act), the Trade Practices Act 1974 (Trade Practices Act), the Australian Communications Authority Act 1997 (ACA Act), the Radiocommunications Act 1992, the Telstra Corporation Act 1991 (Telstra Corporation Act), the Telecommunications (Consumer Protection and Service Standards Act) 1999 (Telecommunications (CPSS) Act), and related subordinate legislation (eg conditions of carrier licences issued under the Telecommunications Act).

CHAPTER 2 – BACKGROUND

2.1 The Evolution of the Telecommunications Market in Australia

Australia's telecommunications sector has developed progressively from a largely centralised, publicly controlled monopoly structure, through a managed competitive model, to an open and competitive market regime with an emphasis on industry self-regulation.

This change has been driven by rapid technological developments and innovation, particularly over the last 20 years.  Throughout the western world governments have been faced with the challenges created by fundamental shifts in the economics of telecommunications networks and the convergence between different delivery platforms for communications services, and a rapid evolution in the services themselves.  Telecommunications has become an increasingly important input into a vibrant and internationally competitive economy, and a key social enabler.  In turn, this has driven governments to look for ways of ensuring that the supply of these services is done in a way that is both responsive to changing needs, and is efficient.  At the same time, there has been a continuing need to provide services on an equitable basis.  Increasingly, the challenge has been to expand the availability of new and emerging services, notably mobile coverage and the internet, both of which are essentially phenomena of the last decade.  Underpinning this shift has been a change in attitudes at all levels away from regarding telecommunications as a ‘government’ service, towards regarding it as another commercial product.

To illustrate this, a history of how the structural arrangements for the telecommunications industry have evolved from a monopoly government service, to competitive private sector provision in Australia is outlined below.

From 1901 to 1975 telecommunications was widely regarded as a government service.  The Postmaster General’s Department (PMG) was a Department with its own minister, and directly provided telecommunications and postal services to the public.  In 1946 the Overseas Telecommunications Commission (OTC) was established to provide international telecommunications services, again as a government service.

From 1975 to 1988 the PMG’s telecommunications functions were moved to the newly corporatised Telecom Australia.  Telecom was established as a Statutory Authority operating with greater independence from the Minister of Communications, providing domestic telecommunications services on a monopoly basis.  Nevertheless, Telecom retained some ‘governmental’ functions, notably a range of explicit regulatory powers particularly regarding technical matters (eg technical standards for equipment connected to the network).   During this period (1981) the Government established an additional publicly-owned carrier, AUSSAT, to operate a domestic satellite system. AUSSAT started commercial operations in 1985.

From 1988 to 1991 liberalisation of the sector progressed.  As part of reforms implemented under the Telecommunications Act 1989, the value added services, customer cabling and customer equipment markets were opened to competition, and Telecom’s regulatory powers were vested in a new independent regulator, AUSTEL.  AUSTEL was given the role of facilitating competition in these markets, and several consumer protection roles.  Explicit price controls were imposed on Telstra for the first time.  As part of the then Government’s GBE reforms, the 1989 changes also subjected Telecom to a range of accountability and management reforms designed to provide it with more commercial focus, no special benefits accruing from Government ownership, greater operational freedom, management independence and accountability.

From 1991 to 1997 the market was opened to duopoly competition at the network level, and the services market was opened up with the removal of prohibitions on the resale of basic services.  A second full service competitor (Optus), and a third mobile network operator (Vodafone) were licensed.  The Telecommunications Act 1991 introduced a carrier neutral approach towards the communications market.  It gave the Minister for Communications wide-ranging powers to impose obligations on carriers, including a flexible and powerful licensing regime.  AUSTEL’s role was considerably widened to deal with resourcing issues such as numbering, inter-carrier disputes, anti-competitive behaviour, tariffs and pricing issues, law enforcement and a wide range of other matters.

The Telstra Corporation Act merged Telecom and OTC into the Australian and Overseas Telecommunication Corporation (to become known as Telstra) with effect on 1 February 1992 and Telstra became a public company registered under the then Corporations Law (now Corporations Act 2001).

The Telstra Corporation Act also requires Telstra to comply with any Ministerial directions made under section 9 of the Telstra Corporation Act.  However, no directions have ever been issued under this provision since its introduction in 1991.

In 1997 the market for telecommunications services was further liberalised with the market for infrastructure as well as services fully opened.  A comprehensive competition framework was put in place to facilitate efficient market entry, and a wide range of consumer and other protections were established (or re-articulated in legislation).  The Australian Communications Authority (ACA) replaced AUSTEL as the industry regulator, with the Australian Competition and Consumer Commission (ACCC) regulating the new telecommunications specific competition provisions of the Trade Practices Act.

Between 1997 and 2003 the regulatory regime has been progressively refined in relation to consumer safeguards, to the point where Australia arguably has the most comprehensive telecommunications consumer protection regime in the world (further detail on the regulatory arrangements currently operating are provided in Chapter 3).  Competitive provisions have also been refined during that period to improve timeliness of processes and enable market power issues to be more transparently addressed.  

During this period, the Government complemented regulatory reform with other non-regulatory actions in order to address service issues, notably the expenditure of over $1 billion on improving services in regional, rural and remote Australia, and greater co-operation with the States and Territories in relation to expanding service opportunities.

2.2 Government Divestment of Telstra Shareholdings (T1 & T2)

The current Telstra legislation builds on previous privatisation legislation.  It is useful to provide some further background on the issues associated with previous partial privatisations of Telstra.  These partial privatisations were facilitated by the passing of the following pieces of legislation:

· The Telstra (Dilution of Public Ownership) Act 1996 (the T1 legislation) which resulted in one-third of Telstra being divested, and

· The Telstra (Further Dilution of Public Ownership) Act 1999 (the T2 legislation) which resulted in the sale of further 16.6 per cent of Telstra, leaving the Commonwealth with 50.1 per cent shareholding in the company.

Following its election in March 1996, the new Government moved to implement the partial privatisation of Telstra by selling one third of its equity in Telstra. 

i) Telstra Initial Public Share Offer (T1)

The T1 Legislation provided the legislative base for the initial sale.  The Government’s reasons for the sale are a matter of public record.  In summary, these included:

· lowering public risk from exposure through ownership of a competitive service provider operating in a rapidly changing technological and market environment;

· positioning Telstra to compete in an increasingly commercialised and globalised telecommunications market;

· removing constraints on Telstra's structural and operational and financial capacity; and

· providing a capacity to retire public debt.

The submission by the then Department of Communications and the Arts to the 1996 Senate Inquiry (before the passing of the Telecommunications Act in 1997) indicated that the structural and regulatory arrangements contemplated under the Government’s policy for the post-1997 environment would provide appropriate competition and consumer safeguards.  Partial privatisation of Telstra could then proceed with consumer rights being fully protected.  Privatisation and the opening of competition were envisaged to benefit consumers and the Australian economy. 

Telstra shares first traded on the Australian Stock Exchange on 17 November 1997.  The gross proceeds of the sale were $14.24 billion, and direct costs of sale were $260.61 million.  The bulk of the sale proceeds from Telstra partial privatisation were used to retire Government debt and around $1.49 billion of proceeds from the T1 sale were used to fund the Natural Heritage Trust.  Around $250 million was applied to the Regional Telecommunications Infrastructure Fund.  The Fund was established to operate between the 1997-98 and 2001-02 Financial Years.
The T1 legislation also introduced some new specific requirements on Telstra, notably:

· limits on foreign ownership of shares in Telstra; 

· a requirement to advise the Government of any breach of foreign ownership levels arising from share transactions;

· Telstra’s corporate domicile must remain in Australia; 

· the Chairperson and a majority of directors must be Australian citizens;

· reporting requirements to shareholder Ministers, such as providing financial statements and preparation of a Corporate Plan (of between three to five years duration) annually;

· the introduction of obligations to keep shareholder Ministers informed; and

· an obligation to assist Government with the operation of a Telstra Sale Scheme.

ii) Telstra 2 Share Offer (T2) and Regulatory Action

In 1999, legislation was passed authorising the sale of a further 16.6 per cent of Telstra under the T2 Legislation.  The majority of revenues from this sale have been allocated to reduce debt.  Funds were also made available to upgrade services in rural and regional Australia (under the Social Bonus), and the legislation included provisions to implement the proposed Social Bonus measures.  Gross proceeds of the sale were $16.04 billion with direct sales costs of $169.23 million.

During 1999, further legislation was passed in conjunction with the sale legislation to strengthen the regulatory framework and enhance existing consumer protection measures.  The key legislation in this framework is the Telecommunications (CPSS) Act.  

2.3 Summary of Corporate Governance Laws Affecting Telstra

Telstra’s corporate governance is covered by four main classes of laws:

· laws applying generally to Australian companies such as  corporations law, taxation laws, trade practices laws, and the Australian Stock Exchange listing rules, as well as; 

· Trade Practices Act provisions concerning anti-competitive conduct in the telecommunications industry (Part XIB) and the telecommunications access regime (Part XIC);

· laws relating specifically to the telecommunications industry such as the Telecommunications Act, and the Telecommunications (CPSS) Act ; and 

· some specific requirements on Telstra contained in the Telstra Corporation Act (as outlined above). 

As a publicly listed company, Telstra is subject to the obligations of the Corporations Act 2001 and the governance and disclosure requirements of the Australian Stock Exchange (ASX). Under the continuous disclosure requirements of the ASX, listed companies are required to disclose immediately to the ASX any information that might affect the price of their securities. Listed companies are also required to publish their financial results every six months and partial revenue every quarter. Telstra is also listed on the New York Stock Exchange (NYSE) and the New Zealand Stock Exchange (NZSE) and is subject to their governance and listing rules as well as requirements of the US Securities and Exchange Commission (SEC).

CHAPTER 3 - CURRENT TELECOMMUNICATIONS POLICY FRAMEWORK

The Government’s policy since 1998 has been the full privatisation of Telstra. 
 The Government made public commitments that it would not proceed with the further privatisation of Telstra until “arrangements are in place to deliver adequate services to all Australians”.

The Government considers that the findings and recommendations of the independent Regional Telecommunications (‘Estens’) Inquiry (RTI) and the Government’s initiatives in response to the RTI provide the basis for proceeding with the full privatisation of Telstra.  This is because:

· there is a robust regulatory and policy framework in place, 

· services in regional, rural and remote Australia have been found by the RTI to be adequate, subject to the Government implementing recommendations 2.9 and 4.1;

· the Government has accepted, and is implementing all of the recommendations of the RTI; and

· the Government is proposing in the Bill a policy framework to underpin the adequacy of services into the future, based on the approach recommended by the RTI.

This Chapter outlines:

· the Government’s public commitments about the sale of Telstra (section 3.1);

· the key features of the regulatory framework, including primary legislation and an outline of the regulators and their responsibilities (section 3.2);

· how the regulatory framework addresses competition and consumer service safeguards (sections 3.3-3.4);

· how key targeted funding and leadership initiatives have been used to complement regulatory initiatives (section 3.5);

· how the adequacy of telecommunications services has been progressively addressed and improved since the T2 Legislation was enacted (section 3.6); and

· the Government’s arrangements for ‘future proofing’ telecommunications services (section 3.6(iv)).

3.1 The Government’s commitments on the sale of Telstra

In its 2001 Election Commitment, the Government indicated that its policy was:

“…The Government will not proceed with any further sale of Telstra until it is fully satisfied that arrangements are in place to deliver adequate services to all Australians. At present, the Government is not satisfied that this is the case”. 

The Election Commitment also stated:

“…any change in Telstra’s ownership status will not, in any way whatsoever, affect the ability of the government of the day to protect in law the interests of consumers, business and Telstra’s competitors. The most appropriate and effective mechanism to protect consumer and community interests, and ensure fair competition, is the telecommunications regulatory arrangements that apply to all telecommunications carriers, irrespective of Telstra’s ownership.  These arrangements are locked in place by legislation, and will continue to apply regardless of Telstra’s ownership”. 

The Government’s policy on the further privatisation of Telstra has not changed since the last election.  

The Government’s current priority is to ensure better services for rural and regional Australia.  The Government has demonstrated this commitment through its responses to the Telecommunications Service Inquiry (TSI) and Regional Telecommunications Inquiry (RTI) (refer section 3.6(ii-iii) for details).  One of the key actions being taken by Government after both Inquiries, especially the RTI, is to develop strategies to “future-proof” the telecommunications services of people living in regional, rural and remote Australia to benefit from advances in telecommunications technology (refer section 3.6(iv) for further details). 

3.2 Key features of the regulatory framework

Some important features of the regulatory framework are:

· use of primary telecommunications legislation to provide statutory enforcement for consumer protection measures (refer section 3.4);

· the flexibility to deal with regulatory issues and problems as they arise through Ministerial powers including carrier licence conditions and service provider rules; 

· a comprehensive set of enforcement mechanisms.  Chief among these is that all obligations on carriers under any provision of the legislation (including all instruments made under the legislation) are treated as carrier licence conditions, breaches of which can attract fines of up to $10 million.  There is also a range of other more flexible enforcement tools, including carrier monitoring by regulatory bodies, the Australian Communications Authority (ACA) and Australian Competition and Consumer Commission (ACCC), and 

· provision at law for the operation of a Telecommunications Industry Ombudsman (TIO) scheme to resolve problems between residential customers and service providers.  

i) Primary Legislation

The regulation has been structured to operate independently of a particular carrier or ownership structure.  The key legislation is:

· the Telecommunications Act – whose objects are to protect the long-term interests of end users of carriage services or of services provided by means of carriage services, and promote the efficiency and international competitiveness of the Australian telecommunications industry;

· the Telecommunications (CPSS) Act –  whose object is to build on consumer protection and the regulatory policy established under the Telecommunications Act 1997.  For example, the Telecommunications (CPSS) Act provides for the Universal Service Obligation (USO), which ensures that all people of Australia, regardless of where they reside or carry on business, have reasonable access to standard telephone services, payphones and other services.  It also provides the Minister for Communications, Information Technology and the Arts with a power to give directions to the Australian Communications Authority (ACA) with respect to telecommunications consumer issues; and

· the Trade Practices Act as it relates to the operation of the access and anti-competitive conduct regimes for telecommunications services.

Entry to all telecommunications markets is open and subject to minimal barriers to entry and the regime is technology neutral.  Regulation focuses on carriers, persons who operate certain types of key infrastructure (“network units”), and carriage service providers (CSPs), persons, including carriers, who supply carriage services to the public using either their own or another person’s infrastructure.

The regulatory framework also provides that carriers must be licensed, pay annual licence charges and Universal Service Obligation (USO) contributions.  CSPs do not require individual licences but must comply with relevant laws, including “service provider rules”.  Internet service providers (ISPs) are CSPs.

Foreign investment in the industry is subject to the general provisions of the Foreign Acquisitions and Takeovers Act 1975.  The exception is Telstra, as outlined in Chapter 2.  

ii) Regulatory Bodies

The Australian Communications Authority (ACA) is responsible for regulating the telecommunications industry, licensing telecommunications carriers, reporting on industry performance, informing the industry and consumers about communications regulations, and advising the Minister for Communications, Information Technology and the Arts on issues affecting the industry and consumers.  This responsibility arises from the telecommunications functions under the ACA Act (section 6) and specific provisions of the Telecommunications Act (section 105).

The Australian Competition and Consumer Commission (ACCC) is primarily responsible for administering the Trade Practices Act, and performs functions in relation to specific sections of the Telecommunications Act and other related legislation, including in relation to price control of Telstra's retail services and directory assistance services, international conduct rules, electronic addressing, interconnection standards and arbitration of disputes about access to network information, access to facilities, operator services, provision of number portability, preselection, emergency call services and carriage services for use by the Defence Forces.  The ACCC’s Telecommunications Group has primary responsibility for administering the Commission's functions for competition and economic regulation of telecommunications. 

The regulatory framework also endeavours to encourage service providers to regulate their own activities and establish consumer protection measures over and above those mandated at law.  The Australian Communications Industry Forum (ACIF), funded by industry, develops general codes of practice and technical standards.

Codes of practice have been made on a range of consumer topics including billing, complaints handling and privacy matters.  These have been registered by the ACA under the Telecommunications Act, and the ACA can direct compliance with these codes.

The TIO plays an important role in the regulatory framework.  The TIO is a free and independent dispute resolution service for residential and small business consumers who have been unable to resolve a complaint with their telephone or Internet service provider.  The TIO is wholly funded by telephone and Internet service providers, who are required by law to be part of, and pay for, the TIO scheme.

3.3 Competition Regulation

The competition elements of the telecommunications framework are covered by two parts of the Trade Practices Act, which is administered by the ACCC.  Part XIB addresses anti-competitive conduct and a range of competitive reporting requirements. Part XIC specifically addresses issues of access to telecommunications facilities and services.  The telecommunications specific rules complement, while going considerably beyond, normal trade practices law.

i) Regulation of Anti-Competitive Conduct (Part XIB)

Part XIB of the Trade Practices Act supplements the ACCC’s general powers to deal with anti-competitive conduct by enabling the ACCC to issue competition notices to carriers and CSPs with substantial market power engaging in conduct with the purpose or effect of substantially lessening competition.  The issue of notices is designed to promptly stop the conduct and opens the way for substantial penalties and damages.

Under Part XIB, the ACCC can also require a carrier or carrier service provider to file its charges and can make record-keeping rules requiring carriers or CSPs to keep both financial and non-financial information in a prescribed form.  The ACCC is also required to report on competitive safeguards and telecommunications charges and, where directed, about the level of competition in the industry.

ii) The Telecommunications Access Regime (Part XIC)

The object of the telecommunications access regime is to promote the long-term interests of end users of carriage services or services provided by means of carriage services, having regard to the promotion of competition; any-to any connectivity; and the efficient use of, and economically efficient investment in, telecommunications infrastructure.

The ability to access the networks and services of competing carriers and CSPs, particularly to originate and terminate traffic, is generally essential to the development of competition in telecommunications.  The ACCC has the power to ‘declare’ services for the purposes of the telecommunications specific access regime.  Carriers and CSPs are required to provide interconnection with, and access to declared services, together with various ancillary services (eg. billing data, conditional access equipment).

In the first instance, terms and conditions of supply for declared services, including price, are negotiated commercially.  If these negotiations are unsuccessful, then access is provided under terms set out in an undertaking given by the access provider.  If a matter cannot be resolved and is not covered by an undertaking, or an undertaking is not in place, the ACCC may determine terms and conditions.

iii) Recent Regulatory Changes

The Government amended the access regime in 2001 to make it more efficient and to streamline the operation of the access regime, thereby facilitating the commercial settlement of access disputes. 

The competition regulation was also amended in 2002, in response to the Productivity Commission report Telecommunications Competition Regulation. 
  Key measures included provisions to: 

· encourage further investment in the telecommunications infrastructure required for broadband and other key communications services, by enabling potential investors to obtain up-front certainty about access prices and terms and conditions; 

· provide greater certainty and more timely access for access seekers by removing merits review of ACCC arbitrations, requiring the ACCC to produce model terms and conditions for 'core' telecommunications service, encouraging voluntary undertakings and ensuring the effective operation of the standard access obligations; 

· improve the operation of the anti-competitive conduct regime; and 

· enable the Minister to give a direction requiring the preparation and publication of enhanced accounting separation measures to provide greater transparency of Telstra's wholesale and retail operations, particularly in relation to the core interconnection services provided over Telstra's network. 

iv) Accounting Separation

On 19 June 2003 the Minister for Communications, Information Technology and the Arts issued a Direction 
 to the ACCC that requires the ACCC to issue Record Keeping Rules to Telstra to implement the enhanced accounting separation measures.

These measures will make Telstra's costs and its treatment of access seekers more transparent, without interfering in Telstra's internal business operations, or reducing its bona fide economies of scale and scope. 

3.4 Consumer Protection Regulation

Telecommunications legislation provides a particularly large array of consumer protection measures.   In addition to general consumer protection (general contract law, State and Territory fair trading laws and Part V of the Trade Practices Act), the Telecommunications (CPSS) Act and telecommunications carrier licence conditions provide a range of specific safeguards.  These safeguards are intended to control the behaviour of individual telecommunications service providers.  

i) Telstra-Specific Obligations

Telstra has the responsibility for providing the Universal Service Obligation (USO), although other carriers could also be given this responsibility.  Further details are provided in the next subsection.

The Network Reliability Framework (NRF) came into effect on 1 January 2003 and requires Telstra to meet performance standards, particularly in relation to multiple faults, for its 7.7 million residential and small business customers with five lines or less.  

Telstra is expected to take pro-active steps to prevent a breach occurring.  If the threshold level of multiple faults is breached, Telstra must investigate and take action to fix the problem.  All breaches must be reported to the ACA.  The ACA has powers to direct the remediation of individual services and take enforcement action, including in the Federal Court.  Telstra is also required to publicly report every month on the performance of its network, and the ACA can use the data to identify problem areas requiring remediation.

Telstra also has the following obligations in relation to pricing and services for disadvantaged groups in the community:

· for residential customers, a right to untimed local calls for voice and non-voice calls; for business customers, a right to untimed local voice calls;

· price control arrangements for carriage services, content services and facilities supplied by Telstra (implemented under the Telecommunications (CPSS) Act), including a requirement that Telstra have in place a package of measures for low-income consumers; and

· medical priority assistance arrangements, which provide for a priority assistance service to eligible customers who have a diagnosed life-threatening medical condition which puts them at risk of suffering a rapid, life-threatening deterioration in their condition.

ii) Obligations that may be Applied to One or More Carriers and CSPs

There are three key obligations that could be applied to one or more specific service providers.

The Universal Service Obligation (USO) that ensures that all people in Australia, wherever they reside or carry on business, have reasonable access, on an equitable basis, to standard telephone services, payphones, prescribed carriage services and digital data services.  Telstra has the responsibility for providing the USO, although the regulatory framework could allow other carriers to accept this obligation.  All eligible carriers are required to contribute towards the total cost of providing the USO.

The National Relay Service (NRS) provides persons who are deaf or who have a hearing and / or speech impairment with access to a standard telephone service on terms, and in circumstances, that are comparable to the access other Australians have to a standard telephone service.  Messages are sent by voice, modem, speech to speech or teletypewriter (TTY).  The NRS operates as a communication bridge for deaf, hearing impaired and speech impaired people in the community when using the standard telephone service. It also provides an emergency service for users of textphones.  Like the USO, all eligible carriers are required to contribute towards the total cost of providing the NRF.

The Digital Data Service Obligation, which is an obligation to provide access to a 64kbps or comparable data service, can also be applied to one or more carriers and CSPs.

Telstra was declared the Digital Data Service Provider for the General DDSO and provides this service via its On-Ramp ISDN service. There are currently two Special DDSO providers - Telstra and Hotkey Internet Services. Telstra is currently providing this service using its Bigpond satellite downlink service. Hotkey Internet Services provides this service through its JetConnect Satellite Service. The Government encourages other carriers and carriage service providers to become providers. 

iii) Obligations Applicable to All Carriers and CSPs

All carriers and CSPs must comply with the provisions of the Customer Service Guarantee (CSG) scheme.  The CSG provides for payment of compensation to customers if a CSP breaches performance standards in relation to timeliness of new service connections and fault rectification, and the keeping of appointments with customers.  A further feature of the CSG is a measure to protect residential customers against failure by CSPs to provide standard carriage services.  The CSG has been kept under regular review and has been improved several times with installation and repair times reduced significantly.

Other obligations placed on service providers under the regulatory framework are:

· interim service requirements, which provide that an interim service is provided within six weeks of an application for a telephone service where the service is requested but cannot be provided during that period;

· a range of privacy protections under Part 13 of the Telecommunications Act; 

· guaranteed access to designated emergency call numbers; and

· the regulation of telephone sex services.

3.5 Targeted Funding and Leadership Initiatives

The Government’s third strategy for improving services has been to provide targeted funding to support the development of sustainable improvements in telecommunications services, particularly in rural and regional areas.  This strategy helps to address market failures, acting as a catalyst for industry development.

To date, the Government has provided more than $1 billion to improve communications and information technology infrastructure and services in regional, rural and remote areas of Australia. Funding support has been structured to target service provision issues that communities have identified as being of high priority.

The principal vehicle for allocating this support has been the Networking the Nation (NTN) program (the Regional Telecommunications Infrastructure Fund), which was established under the first partial sale of Telstra to provide $250 million over five years. 

A further $670 million has been provided under the Social Bonus package for a range of initiatives, targeting areas such as alternative network support, extending mobile phone coverage, supporting local government networks and upgrading services in Australia’s most remote areas.  Further detail is provided in section 3.6 , along with a discussion of programs after the passage of the T2 Legislation (the TSI and RTI programs).

The fourth element is to encourage, empower and support consumers and communities through the provision of information and advice on how to take best advantage of the communications policy freedoms and protections available to them, and to foster mutually beneficial forms of coordination.  This includes improved co-ordination among and between Commonwealth, State and Territory, and local governments in providing services.  It also includes the provision of public information and a mechanism for making consumers aware of their rights and commercial opportunities in their area.

3.6 Adequacy of Services

i) Overview of Developments on Service Adequacy

The Government has taken a number of steps since 1996 to address the issues of service adequacy, particularly in regional, rural and remote areas of Australia.

Funding was allocated from the sale proceeds for T1 and T2.  The Government has also commissioned two Inquiries to examine the adequacy of telecommunications services.  The TSI in 2000 covered services across Australia.  The RTI in 2002 focused on regional, rural and remote areas.  The Government has responded comprehensively to the recommendations of both inquiries, including providing additional funds to support upgrades of telecommunications services in regional, rural and remote areas.

The telecommunications safety net includes measures such as the USO, CSG and NRF as well as an Ombudsman scheme.  These are listed in detail in section 3.4.  Over time, the Government has refined and improved these safeguards.  This is demonstrated by a reduction in CSG timeframes, the introduction of interim and alternative service obligations on Telstra, and new measures such as the NRF. 

ii) Findings of the TSI and the Government’s Response

In March 2000, the Government announced the establishment of an independent inquiry to assess and report on the adequacy of telecommunications services in metropolitan, regional, rural and remote Australia. The TSI found that Australians generally have adequate access to telecommunications services. However, it also found there were concerns expressed about aspects of services in rural and remote Australia. These concerns related to timely installation, repair and reliability of basic telephone services, mobile phone coverage at affordable prices, and reliable access to the Internet and data speeds generally.

The Government implemented a $160 million funding package and other regulatory initiatives to address these concerns. This funding targeted areas such as further extension of mobile phone coverage and further upgrade of services in regional, rural and remote areas.

In order to improve reliability standards as recommended by the TSI, and build on existing customer protection measures, the Government has put in place the NRF to monitor and improve the reliability of telephone services provided by Telstra.  Further details about the NRF may be found in section 3.4.   

iii) Findings of the RTI and the Government’s Response

On 16 August 2002, the Government established the RTI, to assess the adequacy of telecommunications services in regional, rural and remote Australia.

In November 2002 the independent RTI report found that the Government has responded positively and comprehensively to the findings of the 2000 TSI, and that the arrangements that have been put in place are addressing community concerns. 

The RTI made 39 recommendations all of which were accepted.  The Government’s response is at Attachment C.

The RTI made two key recommendations concerning the adequacy of services for people in regional, rural and remote areas.  These related to Telstra’s strategy to raise the performance of its worst performing Exchange Service Areas and locking-in the benefits of the Internet Assistance Program by a licence condition on Telstra.

To respond fully to these key recommendations:

· Telstra has provided the Government with a formal undertaking on its strategy to improve the performance of the worst performing Exchange Service Areas under the NRF, including a timetable and funding commitments; and

· the Government will impose a licence condition on Telstra to provide a minimum dial-up Internet speed for all Australians of 19.2 kbps or equivalent throughput over its fixed line network.

iv) Future Proofing 

The Government’s response to the RTI also includes allocating over $180 million to a number of initiatives aimed at further improving existing telecommunications services, ‘locking in’ service improvements and ‘future proofing’ telecommunications services in regional, rural and remote Australia. These are outlined in Attachment D.  The initiatives aim to ensure improvements to services achieved in recent years are maintained into the future and that regional users share equitably in the benefits of future advances in technology.

This blueprint for 'future proofing' includes the following elements:

· a National Broadband Strategy with funding of $142.8 million over four years to provide access to affordable broadband services in regional, rural and remote Australia;

· legislation to require the current and future governments to conduct regular reviews of the adequacy of regional communications services; and

· a licence condition requiring Telstra, as the primary universal service provider (USP), to maintain an ongoing local presence in regional, rural and remote Australia into the future.

CHAPTER 4 - REASONS FOR SALE 

4.1 Introduction

Since 1991 successive Governments have put in place governance structures and regulatory arrangements to encourage Telstra to operate efficiently and effectively in a fully competitive market.  

As mentioned, the current Government has, since 1997, put in place a range of industry-wide consumer safeguards and targeted programs to improve telecommunications services to all Australians, but particularly those who live outside of metropolitan areas.

These initiatives recognise interconnected issues: the fundamental importance of telecommunications services in a modern society; the inevitable internationalisation of telecommunications services; and the public interest in Telstra being as efficient and innovative as it possibly can be.  Collectively, these measures represent a natural progression of policy that is entirely consistent with the Government’s broader telecommunications policy objectives.

In earlier Submissions on the privatisation of Telstra, DCITA and Finance have identified a range of issues in support of the Government’s position.  

4.2 Government Arguments in Support of the Bill

In relation to the Telstra (Transition to Full Private Ownership) Bill 2003 (the Bill), the Government has argued strongly that the comprehensive consumer safeguards and current and future targeted programs detailed in the previous Chapter makes ownership of Telstra unnecessary.

Specifically, the Government’s stated position in relation to the sale of its remaining shareholding in Telstra is that:

· in a modern and dynamic telecommunications environment, it is competition that drives new services and lower prices, and regulation that provides the safeguards to protect consumers;

· Telstra is subject to an effective regulatory framework that protects consumers and promotes competition.  The Government’s reform of the telecommunications sector has encouraged greater competition and given Australians access to a wide range of high quality, innovative and low cost telecommunications services;

· the sale of the Government’s remaining shareholding will allow it to focus on regulatory issues and allow Telstra to continue to focus on commercial issues;

· it would not proceed with any further sale until it was satisfied that arrangements were in place to deliver adequate services to regional Australia.  With the announcement of a comprehensive response to the Regional Telecommunications Inquiry, the Government is now satisfied that arrangements are in place for the delivery of adequate telecommunications services; and

· while the Government has decided to proceed with the sale legislation (for which it will be necessary for legislation to pass through the Parliament), the timing of any further sale is dependent on equity market conditions.  The Government has stated it will only then proceed with the sale when market conditions are conducive to achieving an appropriate return for taxpayers from the sale.

In their joint media release of 26 June 2003, the Ministers for Communication, Information Technology and the Arts and Finance and Administration said:

 “In order to be responsive to the concerns of regional Australia, the Coalition promised before the last Federal election that it would not progress any further sale of Telstra until arrangements had been put in place to ensure adequate telecommunications services for all Australians. Today's comprehensive response to the Regional Telecommunications Inquiry (RTI) properly satisfies that election commitment”. 

The Government considers there is no longer any practicable public interest role in continued Government ownership of Telstra.  The telecommunications regulatory structure provides wide powers sufficient to allow the Government to regulate Telstra without relying on or needing to own Telstra. 

4.3 Conflict of Interest between Ownership and Regulation

In its submission to the 1999 Senate Inquiry
, DCITA stated that there was no compelling policy reason in relation to regulation of telecommunications for the Government to continue to own Telstra.  The submission outlined the regulatory framework that had been developed to cover competing carriers and service providers equally.  It then argued that retaining public ownership of a telecommunications carrier  was inconsistent with providing an open, transparent, and competitively neutral regulatory regime. 
The Government is currently responsible for regulation of the telecommunications industry while having a direct financial interest in the operation of the main telecommunications carrier in the industry. 

The Government has argued that divestment of its remaining shareholding in Telstra will both allow it to concentrate solely on the regulation of Telstra for the benefit of consumers and the industry itself, and at the same time allow Telstra to focus on the business of providing telecommunications services without the distraction of Government as a shareholder.  

The result of full private sector ownership of Telstra would be for a more transparent and focussed decision making process.  This would be in the interests of consumers and shareholders by removing any doubt of the potential for influence of decisions by the Government over the Telstra Board.

Over time, it is expected that industry will gain improved confidence about the formation of a level playing field in the telecommunications industry.  The divestment by Government of its remaining shareholding should dispel any thoughts among competitors that Telstra is gaining special benefit by virtue of Government ownership. The policy and regulatory structure outlined in Chapter 3 generally will apply to all providers (although certain elements will apply solely to Telstra by virtue of its role as the USO provider (or USP)).

4.4 Limits on Access to Equity

In relation to this issue, Telstra’s 2002 Annual Report stated:

“The Telstra Act precludes any reduction in the Commonwealth’s voting rights, paid-up capital or rights to distributions of capital or profit, if any, below a 50.1% interest without amending legislation.  The effect of this is that we cannot introduce a dividend reinvestment plan or raise any new equity capital in a way that would reduce the Commonwealth’s ownership below this level.  There can be no assurance that the Commonwealth would be willing to subscribe for additional shares in us and our ability to raise additional equity capital could be constrained as a result”. 

In addition to the policy rationale set out by the Government, the requirement to maintain a 50.1 % shareholding in Telstra by the Government has a negative effect on the business operations of Telstra. 

Over the long term this restricts Telstra’s ability to access capital and potentially take advantage of productive investment opportunities. To date, Telstra has been able to finance its investment activities without the need for any additional equity capital. Indeed, in its recent release of the 2002-03 Financial Statements, Telstra announced its intention to return capital to shareholders through a $800 - $1,000 million share buy back. 

Nevertheless, the shareholding restrictions have the effect of limiting Telstra’s flexibility in managing its capital structure to achieve the lowest cost of capital.  The cost of capital is an integral component of all companies’ cost structures and to the extent that it is higher than necessary contributes to higher costs to consumers and lower returns to shareholders. 

The cost of capital is minimised by maintaining an appropriate balance between equity and debt capital or variations of those.  A common practice amongst publicly listed companies, when additional capital is required, is to seek additional capital from both sources.  As a consequence, rights issues and share placements are regular occurrences in the share market. When pursued for investment purposes companies concurrently access debt markets, maintaining the appropriate balance between debt and equity. The ability to rapidly access both debt and equity markets minimises the need for companies to maintain spare capital capacity to provide for contingent investment opportunities. 

This flexibility is not available to Telstra. Because it cannot access equity markets effectively it must maintain a greater capacity to access debt markets.  This involves managing net debt to lower levels, maintaining a high credit rating and limiting the amount of funds returned to share holders. All these factors add to the cost of capital.

Mechanisms available to other companies to contribute to higher credit ratings such as dividend reinvestment plans (these plans reduce the cash outflow of companies and preserve cash to meet debt commitments) cannot be used by Telstra.  Dividend Reinvestment Plans are used by many Australian companies including the Commonwealth Bank, Woolworths, AMP and Qantas. Other companies are also able to issue hybrid securities such as Reset Preference Shares that can provide capital at a lower cost than equity. 

Overseas Trends

Selling the balance of the Government’s shareholding in Telstra is consistent with trends overseas in the provision of telecommunications services.  Globally the privatisation of government owned telecommunications companies continues.  For example, the major telecommunications companies of 12 OECD countries are in full private ownership  - specifically Canada
, Denmark, Hungary, Ireland, Italy, Korea, Mexico, New Zealand, Portugal, Spain, United Kingdom and the United States. 
  

At least a further 12 OECD countries have an objective to further privatise their telecommunications companies or have enacted laws that will enable them to do so. These include Austria, Czech Republic, Finland, Germany, Iceland, Japan, Netherlands, Norway, Poland, Sweden, Switzerland, and Turkey. 

The French Cabinet has recently adopted a measure that further opens up the privatisation of France Telecom and there are reports that this will be on the French Parliament’s agenda in October 2003.  A number of non-OECD member countries also have fully privatised their telecommunications companies such as Argentina, Brazil, Chile, Peru and the Philippines.  Others have publicly stated that they have plans to further privatise for example, the Taiwanese Government plans to reduce its shareholding in Chunghwa Telecom to below 50% by the end of 2003. In addition, as part of a side-letter in connection with the recently executed Free Trade Agreement between Singapore and the United States, Temasek Holdings, the Singapore Government’s investment vehicle committed to selling down its entire 67% stake in SingTel.

While many countries have moved to privatise their main telecommunications companies, most have regulatory frameworks that are designed to ensure that basic telecommunications services are universally available, and provide for competition in service provision.  
4.5 Leaving Current Shareholders Exposed to the Risks of Government as a Shareholder

While the Government has established its regulatory regime independent of ownership arrangements, full privatisation will remove the remaining directions powers over Telstra relating to its status as a majority Government owned business.  This does not, however, remove the Government’s ability to regulate Telstra’s activities through licence conditions and other mechanisms.  It will also ensure that Telstra continues to be treated like any other competitor in the telecommunications market.

The Government’s divestment of its remaining Telstra holdings, will make Telstra subject to the full rigours and disciplines of a 100% private shareholding and remove any uncertainty the markets may currently attach to Telstra shares as a consequence of Government ownership.  

4.6 The Opportunity for Reducing Net Debt  

The Government has stated that proceeds from the sale of its remaining shareholding in Telstra will be used to reduce net debt and may also be allocated to fund other liabilities.  The use of sale proceeds to reduce net debt will reduce ongoing debt servicing costs.  Having peaked at $8.4 billion in 1996-97, net interest payments are expected to decline to $3.4 billion in 2003-04, representing annual savings in interest payments of around $5 billion. This has freed up funds to deliver tax reductions and for spending on priority areas such as families, education and health. 

Reductions in general government net debt have assisted in placing the Government’s finances on a more sustainable footing.  High levels of net debt impose a burden on future generations. 

Low net debt has also conveyed a powerful message about the fiscal performance of the Government and has contributed to the restoration of Australia’s AAA sovereign foreign currency credit rating.

CHAPTER 5 - TELSTRA SALE BILL

5.1 Overview 

The Bill amends the Telstra Corporation Act to repeal the provisions that require the Commonwealth to retain 50.1 per cent of its equity in Telstra.  The Bill includes provisions for a framework for future, regular and independent reviews of the adequacy of regional telecommunications services.

The Bill also amends the Telecommunications Act to enable the Minister for Communications, Information Technology and the Arts and the ACA to establish administrative arrangements for the setting of a condition of licence on Telstra for the preparation of local presence plans.

5.2 Legislative Provisions

i) Regulatory Provisions

Removal of Limitations on Government’s Ability to Sell its Remaining Holdings (sections 8AA-AC of the Telstra Corporation Act)

The Bill proposes repeal of Division 2 of Part 2 of the Telstra Corporation Act (sections 8AB-8AC) which deal with the Government’s ownership of Telstra, with effect from the day on which the Bill receives Royal Assent.  This will enable the Government to sell its remaining 50.1% holdings in Telstra from that day.  The timing of any sale or sales will depend on prevailing market conditions.

Ministerial Powers of Direction (section 9 of the Telstra Corporation Act)

Section 9 of the Telstra Corporation Act provides the Minister for Communications, Information Technology and the Arts with power to give Telstra a written direction, after consultation with the Telstra Board, on any matter considered by the Minister to be necessary in the public interest.  No Minister, to date, has exercised the section 9 directions power.

The Minister may not give a direction concerning amounts charged for work done or services, goods or information supplied by Telstra.  Where the Minister issues a direction, the direction must be tabled in both Houses of Parliament.

The Bill provides that the Minister’s direction power will be repealed on the day at which the Government’s holdings in Telstra fall below 50%.  When the Government’s holdings in Telstra fall below 50%, it would not be appropriate for the Minister or the Government to retain a special power of this nature over Telstra. 
 

Reporting obligations (proposed sections 8AYA-AYC of the Telstra Corporation Act)

The Bill also introduces additional reporting provisions and protection relating to the implementation of the sale scheme.

Proposed section 8AYA is a provision requiring Telstra to notify the Minister for Finance and Administration of a proposal that might lead to the Government’s equity being diluted, at least 30 days before the event.  This provision will be repealed on and from the day the Government’s holdings in Telstra fall below 15%.

Proposed section 8AYB is a provision enabling the Minister for Communications, Information Technology and the Arts to direct Telstra to provide information about the level of private ownership of shares in Telstra as a result of a Telstra sale.  This information will assist the Minister to determine the days on which the Government’s holdings in Telstra fall below 50% (the designated day) and 15% (the 85% sale day) for gazettal purposes.

Proposed section 8AYC is a provision that ensures that Telstra would continue to be subject to the Ombudsman Act 1976 if the Government were to transfer some of its shares in Telstra to a hybrid security issuer company (see Item 4 in this Chapter).  This will ensure neither the designated day nor the 85% sale day is accidentally triggered.

Foreign Ownership (sections 8BD-8BU of the Telstra Corporation Act)

The Government’s policy on foreign ownership of Telstra is unchanged.  Telstra will continue to remain an Australian owned and controlled corporation.  There are no changes to the current provisions in the Telstra Corporation Act relating to foreign holdings in Telstra in the Bill.  This is in line with the Government’s 2001 Election commitment.

The maximum aggregate foreign ownership allowed in Telstra will remain at 35 per cent of holdings.  The maximum individual foreign ownership will remain at 5 per cent of holdings.  Under the Telstra Corporation Act, Telstra is required to monitor its share register to ensure these limits are not exceeded.  In addition, the Chair and majority of directors will continue to be required to be Australian and Telstra’s headquarters and base of operations will remain in Australia.

ii) Provisions Arising from the RTI Inquiry

Local Presence Plan (proposed section 66 of the Telecommunications Act)

The Bill provides that any licence condition made by the Minister for Communications, Information Technology and the Arts under section 63 requiring Telstra to maintain a local presence in regional, rural or remote parts of Australia may empower the Minister or the Australian Communications Authority (ACA) to make decisions of an administrative character.  Such a licence condition could, for example, require the Minister to approve a draft local presence plan setting out how Telstra will fulfil its obligations to maintain a local presence in regional, rural and remote parts of Australia. 

Independent Reviews of Regional Telecommunications (proposed sections 72-86 of the Telstra Corporation Act)
The Bill provides for establishment of a Regional Telecommunications Independent Review Committee to review telecommunications services in regional Australia within five years of the commencement of the Bill.  

The Bill will provide for the Minister to establish a committee comprising a Chair and at least two other members, with experience or knowledge of matters affecting regional Australia or telecommunications.  

iii) Sale Provision

The objective of the sale legislation is to place Telstra in a position where it is able to operate as a privately owned and controlled company to operate within a legal and regulatory framework designed to properly protect consumers and enhance competition. To achieve this the Bill removes the requirement for the Commonwealth of Australia to own 50.1% of the shares.

The Sale Bill is drafted to give the Government flexibility in the conduct of the sale of further shares in Telstra including the number of tranches, the form of the security or securities that are offered for sale including ordinary shares, instalment receipts or other forms and the timing of sales.  This flexibility will enable the Australian Government to adjust the structure of any sale to take into account market conditions to optimise the achievement of offer objectives.  The additional flexibility available per se should not be taken as foreshadowing any particular future sale structure.

iv) Sale Scheme Provision

The Sale Bill has a provision that will allow the Minister for Finance and Administration to make written determinations setting out rules that are to apply to a Telstra Sale Scheme. Any such rules would operate immediately on determination to ensure certainty of operation.  As a result, the Bill does not provide for such rules to be disallowable instruments.

An ability to set such rules is necessary to give certainty to the market about how the sale scheme will operate.  For example, for a multi-tranche offer it may be necessary to use such rules to set legally enforceable minimum time periods between tranches.

The nature of any rules that may be required cannot be predicted with clarity at this time. The Sale Bill provides for maximum flexibility for the Minister for Finance and Administration to formulate the rules to reflect what is appropriate and necessary at the relevant time.

v) Sale-Scheme Hybrid Securities

The existing Telstra Act provides for the definition of a Telstra Sale Scheme and for the Scheme to cover a wide range of characteristics.  During the Telstra 2 Share Offer, the possible use of hybrid securities was considered.  While such securities were not, in the end, necessary for the successful completion of the offer, their use may be necessary as part of a future offer.  The examination of hybrid securities during the Telstra 2 Offer indicated that the Telstra Sale Scheme provisions should be extended to explicitly cover hybrid securities. 

Hybrid securities are securities that have both debt and equity characteristics.  That is, they have characteristics of both bonds and shares.  Examples of hybrid securities include convertible or exchangeable notes/bonds and convertible preference shares (also known in Australia as resettable
 preference shares).  These securities usually pay a fixed return (like a bond) but also may convert into equity (ie shares). 

The Sale Bill is drafted to provide for hybrid securities to be issued either by the Government directly, or by a wholly-owned Commonwealth company (the “hybrid security issuer company” as defined in the Bill) issuing sale-scheme hybrid securities and the Government transferring some of its shares in Telstra to the wholly-owned Commonwealth company.

Because hybrid securities introduce debt characteristics to equity they can be expected to appeal to that particular class of investors that may not be interested in or able to invest in ordinary equity.  Hybrid investors are a separate and distinct investor pool from traditional equity investors and access to this pool of funds would be expected to increase total demand in a share offer.  In addition, issuing hybrid securities as well as offering shares could be expected to generate pricing tension between the two securities with the potential to deliver a better return for the Government.  

vi) Hybrid Security Markets

Since the T1 and T2 Share Offers, the market for hybrid securities has grown substantially both internationally and in Australia.  Internationally, US$561 billion of hybrid securities have been issued since 1999. In Australia, the hybrid market is around $20 billion
.  A recent survey of Australian capital markets in 2002-03 by KPMG indicates that hybrid securities continued to grow in significance and raised more capital for listed companies than the total Initial Public Offer (IPO) or ordinary equity market. This growth in hybrid securities indicates that investors place a high priority on capital security together with income and yield.  

A number of Governments have used hybrid securities in 2003 as a component of the privatisation of state owned enterprises.  In July 2003 the German Government, through KfW, the German state funding arm, issued a Euro 4.5 billion (US$ 5.7 billion) exchangeable bond (or hybrid) exchangeable into Deutsche Telekom shares. 
   This transaction was the largest hybrid ever undertaken.  The transaction represented the continuation of the privatisation of Deutsche Telecom that commenced with the IPO in 1996 and was followed by the secondary offers of Deutsche Telecom by the German Government in 1999 and 2000. 

Also in July 2003, the Austrian state-owned government agency OIAG issued a Euro 300 million bond, exchangeable into Telekom Austria shares. 
  This transaction represented 5 per cent of Telekom Austria. Both these transaction were well received by the market. 

The ability to issue hybrid securities is enhanced substantially when the equity that they exchange into is traded in the market on an established basis.  This is because the option to exchange the bond into common equity attracts additional value that is determined by reference to the market price of the common equity.  As a result of the Telstra 1 and Telstra 2 share offers with 6.42 billion shares being listed on the Australian Stock Exchange (ASX), Telstra is a highly traded stock. Telstra is also a highly liquid stock with 5.6 billion shares being traded over the past twelve months.  This suggests that issuing a hybrid security as part of a further Telstra Share Offer would be well received in the Australian market. 

The issue of hybrid securities is one of the many offer structure options that will be further considered and developed closer to the time that a sale is due to commence. 

vii) Accounting Treatment of Hybrid Securities

The issue of hybrid securities is likely to involve a borrowing because the Commonwealth or a wholly-owned company would be issuing a bond on which interest is payable. As a result, a Telstra sale scheme may also involve the provision of a guarantee by the Commonwealth of the obligations of the wholly owned Commonwealth company to make any payments to the holders of the hybrid securities (for example, payments of interest or dividends).  

Where the issue of hybrid securities involves a borrowing by the Australian Government or a wholly-owned company, the money received will be reported as a borrowing rather than proceeds of sale until the bond is exchanged into shares. 

Minister for Finance may Direct Telstra not to Dilute the Commonwealth’s Equity in Telstra (proposed section 8AYA)

It is Government policy to sell its remaining 50.1 per cent shareholding in Telstra.  To ensure that any proposed access by Telstra to equity markets while the Government is pursuing sale does not compromise the Government’s objective of divesting its entire equity in Telstra, the Bill provides for the Minister for Finance and Administration to direct Telstra not to engage in such activities. 

In determining whether Telstra’s conduct has the effect of diluting the Commonwealth’s equity and is not carried out under a Telstra sale scheme, the Minister must have regard to the economic and commercial substance of Telstra’s conduct. This recognises that there may be certain fund raising activities that Telstra may engage in that are desirable and do not compromise the Government’s objective of completing the divestment of its equity in Telstra. 

The equity dilution conduct provisions of the sale Bill will cease to apply when the Commonwealth’s equity has fallen to 15 per cent or less. 

viii) Transitional Provisions

Key Employment Matters
The Bill sets out transitional provisions that take effect on the day the Government’s holdings fall below 50% (designated day) to ensure that:

· the accrued long service leave benefits of Telstra employees earned under the Long Service Leave (Commonwealth Employees) Act 1976 and related subordinate legislation are preserved;

· female employees who are on maternity leave or would be entitled to take maternity leave in accordance with the Maternity Leave (Commonwealth Employees) Act 1973 will be able to access those rights within 12 months of the designated day; and

· employees entitled to access deferred benefits in accordance with the Defence Force Retirement and Death Benefits Act 1973, will, if employed by Telstra before the designated day, have all their service with Telstra recognised as public employment for the purpose of that Act.

These provisions are intended to protect the rights of Telstra employees employed before the designated day.

Superannuation Act Matters

Although Telstra has had its own corporate superannuation arrangements since 1990, around 3,000 Telstra employees remain contributory members of the Commonwealth Superannuation Scheme (CSS).

Telstra employees who are members of the CSS will cease to have active contributory membership in the CSS when the Commonwealth’s share holding in Telstra drops below 50%. These employees will then either be able to maintain their benefits within the CSS, or alternatively, may be able to transfer their benefits to another scheme depending upon their individual circumstances, as provided for in the Superannuation Act 1976 and regulations made under that Act.

The superannuation arrangements proposed for Telstra employees who are members of the CSS, are consistent with those previously applied on the sale of other Commonwealth owned GBEs with similar superannuation arrangements.

Telstra has advised that appropriate arrangements will be developed for Telstra’s CSS members, in line with Telstra’s current superannuation arrangements.

Other Matters

After the day on which the Government’s holdings in Telstra fall below 50% (the designated day), the Bill provides for the activation of the following transitional and administrative provisions:

· Repeal of references to Telstra from the Freedom of Information Act 1982 and related regulations and the Ombudsman Regulations 1977.

· Complaints and investigations initiated prior to the designated day under the Freedom of Information Act 1982 and the Ombudsman Act 1976, and their relevant regulations, to continue to be heard, even if hearings are not completed until a time after the designated day;

· Repeal of references to Telstra from the Occupational Health and Safety (Commonwealth Employees) Act 1991;

· Repeal of references to Telstra from various statutes after the designated day, such as the Archives Regulations, Long Service Leave (Commonwealth Employees) Regulations 1957, Maternity Leave (Commonwealth Employees) Regulations; 

· Continued application of section 128A of the Safety, Rehabilitation and Compensation Act 1988; and

· Pro-rata refund of monies paid by Telstra in relation to a licence fee under section 104A of the Safety, Rehabilitation and Compensation Act 1988, and fees under former section 108Q of that Act.

ix) Timing of Implementation of Bill Provisions

The Bill provides for implementation of certain provisions at different times.  These provisions are intended to facilitate the sale of the Commonwealth’s remaining holdings in Telstra.

The preliminary provisions of the Bill and Part 1 of Schedule 1 commence on Royal Assent.  The key provisions that commence include:

· enabling the use of hybrid securities (securities that have elements of debt and equity) as another vehicle for facilitating the sale (refer above for more detail);

· the procedures for the establishment and operation of the Regional Telecommunications Independent Review Committee; 

· providing for the Minister or the Australian Communications Authority to make decisions of an administrative character, when imposing a licence condition on Telstra to submit and implement local presence plans; and

· miscellaneous reporting requirements and controls over Telstra that relate to the sale process.

Part 2 of Schedule 1 commences when the Government’s holdings fall below 50%.  Various provisions relating to Telstra’s status as a Government Business Enterprise will be repealed.  This includes, for example, the Minister’s directions power in section 9 of the Telstra Corporation Act.  The Part also provides for the implementation of certain savings and transitional measures.  These transitional amendments will preserve the rights of Telstra employees who have long service leave or maternity leave entitlements or certain retirement benefits under Commonwealth legislation, while they remain Telstra employees.

Part 3 of Schedule 1 commences when the Government’s holdings fall below 15%.  Certain additional reporting requirements that apply to Telstra, because of its status as a Government Business Enterprise, will be repealed.  These provisions include:

· Providing financial statements to the Minister and notifying the Minister of significant events;

· Keeping the Minister and the Minister for Finance and Administration informed about the operations of Telstra and its subsidiaries.  For example, Telstra must provide reports, documents and information as required; and

· Preparing a Corporate Plan annually and provide a copy to the Minister, as well as providing information about any changes made to that plan.

This repeal process has been established to reflect the changing nature of Telstra’s ownership, and that once the Government no longer owns a significant proportion of shares, Telstra is not subject to laws that apply solely to Government Business Enterprises.

ATTACHMENT A - GLOSSARY OF TERMS

ACA—Australian Communications Authority

Commonwealth regulatory authority for telecommunications and radiocommunications.

ACA Act

Shorthand reference to the Australian Communications Authority Act 1997.

ACCC—Australian Competition and Consumer Commission

Commonwealth regulatory body with responsibilities derived from the Trade Practices Act and telecommunications-specific legislation, with competition, pricing and trade practices responsibilities in relation to the telecommunications industry.

ACIF—Australian Communications Industry Forum

Established in May 1997 as a communications industry self-regulatory body. ACIF develops and administers technical and operating arrangements that promote both the long term interests of end-users and the efficiency and international competitiveness of the Australian communications industry.

AUSTEL—Australian Telecommunications Authority

The telecommunications industry regulator until 30 June 1997.

Bill

Shorthand reference to the Telstra (Transition to Full Private Ownership) Bill 2003.

Carrier

The holder of a telecommunications carrier licence in force under the Telecommunications Act.

CSG—Customer Service Guarantee

A set of performance requirements established by the Government and placed by the Australian Communications Authority (ACA) on suppliers of the standard telephone service. The service guarantee sets time limits and other standards for the rectification of faults, connections and appointments. Consumers are entitled to established scale compensation payments if the standards are not met.

CSP—Carriage Service Provider

A person who supplies, or proposes to supply, certain carriage services, including a commercial entity acquiring telecommunications capacity or services from a carrier for resale to a third party. Internet and pay television service providers also fall within the definition of CSPs under the Telecommunications Act 1997.

DCITA—Department of Communications, Information Technology and the Arts

Commonwealth Department whose responsibilities include communications policy.

DDSO—Digital Data Service Obligation

A legislated obligation requiring providers to ensure the availability of data services operating at a specified minimum speed of approximately 64kbps.

ESA—Exchange Service Area

An area served by a Telstra exchange. 

Finance

Department of Finance and Administration.

Hybrid Security

These are a broad classification for a group of securities that combine both debt and equity characteristics.

IAP—Internet Assistance Program

A program jointly established by the Commonwealth Government and Telstra to help customers maximise their dial-up Internet service performance. The program assists customers to achieve a minimum throughput of 19.2kbps (or equivalent throughput) over the Telstra fixed telephone network.

Local Presence Plan

This is a document that the Minister or the Australian Communications Authority may require Telstra to complete as part of a condition of licence imposed on Telstra under section 63 of the Telecommunications Act 1997. 
NRF—Network Reliability Framework

A three tiered regulatory framework established by the Government to monitor Customer Service Guarantee (CSG) fault levels in Telstra’s Customer Access Network, and to pre-empt and remediate multiple faults. The NRF monitoring is at the Field Service Area, Exchange Service Area and individual service levels. The NRF is scheduled to commence operation in January 2003.

NRS—National Relay Service

A service providing people who are deaf or who have a hearing or speech impairment with access to the standard telephone service through the relay of voice, modem or telephone typewriter communications. It operates as a translation service between voice and non-voice users of the standard telephone service, and is currently provided by the Australian Communications Exchange.

NTN—Networking the Nation

A Commonwealth grants program providing funding primarily to not-for-profit organisations to support activities and projects designed to address a range of telecommunications needs in regional, rural and remote Australia.

RATE—Remote Australia Telecommunications Enhancement Program

RATE is a $400 million Telstra program to upgrade remote telecommunications services to remote customers on the Analogue and Digital Radio Concentrator Systems (ARCS and DRCS). The aim of the program is to provide improved telephony service and increase wide band data capacity.

RTI - Regional Telecommunications Inquiry (or Estens Inquiry).  

An inquiry established in August 2002 to independently assess telecommunications services in regional, rural and remote areas.  It reported to the Government on 8 November 2002.
RTIRC

This is the means the Regional Telecommunications Independent Review Committee to be established by proposed sections 72-86 of the Telstra Corporation Act contained in the Bill.

Sale Scheme Hybrid Security

This is a hybrid security that may have, for the purposes of the Bill, one or more of the following characteristics:

(a) an interest-bearing security that is issued on the basis that it will or may be redeemed in exchange for a share or shares in Telstra; or 

(b) a share that is issued on the basis that it will or may be redeemed in exchange for a share or shares in Telstra; or 

(c) any other security that is issued on the basis that it will or may be redeemed in exchange for a share or shares in Telstra; or 

(d) an option to buy a share or shares in Telstra.

SMS—Short Message Service

A service for sending messages of up to 160 characters (224 characters if using a 5-bit mode) to mobile phones that use GSM or CDMA communication. 

Social Bonus

A term covering a range of Government communications projects and programs, funded from the proceeds of the sale of the second tranche of Telstra shares.

TAPRIC—Telecommunications Action Plan for Remote Indigenous Communities

Released in May 2002 by the Government following its response to the Telecommunications Service Inquiry (TSI) report, TAPRIC sets out a policy framework and support programs to improve telecommunications in remote Indigenous communities.

Telecommunications (CPSS) Act

Shorthand reference to the Telecommunications (Consumer Protection and Service Standards) Act 1999.

T1

Means the Initial Public Offering of 33.3% of shares in Telstra in 1997.

T1 Legislation

Shorthand reference to the Telstra (Dilution of Public Ownership) Act 1996.

T2

Means the Telstra 2 Share Offer in 1999.

T2 Legislation

Shorthand reference to the Telstra (Further Dilution of Public Ownership) Act 1999.

TIO—Telecommunications Industry Ombudsman

An industry funded independent dispute resolution body established in December 1993, for consumers unable to resolve complaints with their telecommunications carrier or Carriage Service Provider (CSP).

TSI—Telecommunications Services Inquiry (Besley Inquiry)

An inquiry established in March 2000 to independently assess the adequacy of telecommunications services in metropolitan, regional, rural and remote Australia. It reported on 30 September 2000.

USO—Universal Service Obligation

The obligation under the Telecommunications (Consumer Protection and Service Standards) Act 1999 to ensure that standard telephone services, payphones and prescribed carriage services are reasonably accessible to all Australians on an equitable basis, wherever they reside or carry on business.

USP—Universal Service Provider

A carrier or CSP responsible for fulfilling the Universal Service Obligation (USO).

ATTACHMENT B - SOME KEY EVENTS IN TELSTRA’S CORPORATE DEVELOPMENT

1946 Establishment of the Overseas Telecommunications Commission through the acquisition of the overseas services of Amalgamated Wireless (Australasia) (AWA).

1975 Separation of Telecom, Australia Post and the Department of Communications. Establishment of Telecom as a Commonwealth commission.

1981 AUSSAT established as an independent Commonwealth-owned company.

1987


· Telecom introduces cellular mobile telephony

· Telecom introduces ISDN

1988 Telecom Australia establishes customer interface divisions based on marketing segments, ie. Residential, Business and Corporate. Responsibility for the network lay with the Residential Division.

1989 Corporatisation of Telecom.

· Competition in valued-added services and customer premise equipment.

· Establishment of an independent regulator, AUSTEL.

1991 

· Merger of Telecom and OTC to form the Australian and Overseas Telecommunications Corporation (AOTC), later Telstra.

· Sale of AUSSAT as the basis for a second full-service carrier, Optus.

· Open resale-based competition.

· Pacific Access joint venture to manage Yellow Pages business.

1992 Vodafone licensed as third mobile carrier.

1994 Telstra begins construction of its HFC network, capable of servicing up to 2.5 million people in Sydney, Melbourne, Brisbane, Adelaide and Perth in order to provide services to Foxtel, a pay television joint venture currently in partnership with Publishing and Broadcasting Limited (PBL) and News Corporation Ltd.

1995 

· Optus commences broadband cable rollout.

· Telstra establishes BigPond as a specialised Internet service provider.

1997 

· Open facilities-based competition.

· Initial Public Offer of 33.3% of Commonwealth Equity in Telstra.

1999 Telstra 2 Share Offer of 16.6% of Commonwealth Equity

2000

· Telstra begins to deploy DSL technology.

· Establishment of Network Development and Construction (NDC).

ATTACHMENT C – GOVERNMENT RESPONSE TO THE RTI

Recommendation 2.1: Telstra will work with representatives of people with disabilities to resolve any services concerns.

The Department of Communications, Information Technology and the Arts (DCITA) will report to Government on the outcomes of work between Telstra and people with disabilities, and will consider the implications of that work for national policy settings.

Recommendation 2.2: The Government will undertake a review of the Universal Service Obligation (USO) as required by section 159A of the Telecommunications (Consumer Protection and Service Standards) Act 1999.

Recommendation 2.3: The Government will ensure that service providers give direct priority attention to cases of extreme Customer Service Guarantee (CSG) non-compliance and that they are reported in a timely way to the Australian Communications Authority (ACA).

Recommendation 2.4: Telstra has made a voluntary commitment to reduce connection times in areas where infrastructure is available in minor rural areas from 15 to 10 working days, and in minor rural and remote areas where there is no cable infrastructure available from 130 working days to 20 working days.  This commitment is enforceable under the CSG.

Recommendation 2.5: Telstra will provide the Government with a report on the outcomes of its project to improve coordination for new service connections.  Monitoring arrangements will be established to determine the need for any follow-up action.

Recommendation 2.6: The Government will undertake a review of network extension and trenching costs, including considering how such costs should be recovered.

Recommendation 2.7: Telstra will provide the Government with a formal undertaking on its strategy, including timeframes, to improve, as soon as possible, phone services affected by the use of 6/16 and similar pair gain systems.  Progress in meeting the strategy will be monitored by the ACA and reported publicly.

Recommendation 2.8: Telstra will provide the Government with a formal undertaking on the timing of the completion of the upgrade of its remaining older radio concentrator systems under its Remote Australia Telecommunications Enhancement (RATE) program.  The timetable will be publicly available.

Recommendation 2.9: The Government has written to the ACA asking it to identify the worst performing Exchange Service Areas (ESAs) under the Network Reliability Framework (NRF), and ensure that Telstra improves the performance of these ESAs.  Telstra will provide the Government with a formal undertaking on its strategy to improve the performance of these ESAs, including a timetable and funding commitments.

Recommendation 2.10: The ACA will continue to refine the NRF as necessary to ensure that it provides an effective mechanism for improving the reliability of Telstra’s telephone network.

Recommendations 2.11, 2.12, 2.13 and 2.14: Telstra will take steps to better inform the public about its payphone policies.

The Government will work with Telstra and the ACA to review payphone policy and ensure that the provision of payphones under the USO continues to be effective and relevant.

Recommendation 3.1: The Government has allocated $15.9 million over four years to extend terrestrial mobile phone services to smaller communities and regional highways where additional coverage is feasible with Government support for capital costs.

Recommendation 3.2: The Government has allocated a further $4.0 million over four years to extend the satellite handset subsidy scheme.

The Government will undertake a review of the eligibility guidelines of the current satellite handset subsidy scheme.

Recommendation 3.3: The Government will ensure that the ACA provides comprehensive and relevant information to consumers on mobile phone services, including technology and coverage limitations, fees and charges, mobile number portability and contract issues.

Recommendation 4.1: The Government will impose a licence condition on Telstra to provide a minimum dial-up Internet speed for all Australians of 19.2kbps or equivalent throughput over its fixed line network.

Recommendation 4.2: Telstra will provide the Government with a formal undertaking on implementation of a strategy to address dial-up data speed issues arising from poorly performing pair gain systems.

Recommendation 5.1: The Government will work with Telstra to ensure it adequately fulfils its obligation to provide payphones under the USO.  Through the $8.3 million Telecommunications Action Plan for Remote Indigenous Communities (TAPRIC) program the Government will offer community phones to remote Indigenous communities currently without access to telecommunications services.

Recommendation 5.2: The Government will work with Telstra to improve delivery of USO services to remote Indigenous communities, including through the deployment of specialised call centre staff and Indigenous liaison officers.

Recommendation 5.3: The Government will work with Telstra, the ACA and the Aboriginal and Torres Strait Islander Commission, under the TAPRIC program, to improve data collection on the telecommunications needs and services in remote Indigenous communities.

Recommendation 5.4: The Government has allocated $10.1 million over four years for training and support in information technology skills for rural and remote communications users.

Recommendation 5.5: The Government will work with the Online Council on strategies to maintain the viability of online access centres, including those in remote Indigenous communities.

Recommendation 6.1: The Government will investigate the suitability of current timeframes for connection and repair of ISDN services.

Recommendation 6.2: The Government will seek formal advice from the Australian Competition and Consumer Commission (ACCC) on ISDN pricing arrangements, and whether they unduly favour Telstra over other providers.

Recommendation 6.3: The Government has allocated $107.8 million over four years for a Higher Bandwidth Incentive Scheme.

Recommendation 6.4: The Government will establish a National Broadband Strategy Implementation Group (NBSIG) to oversee the development of the National Broadband Strategy and demand aggregation strategies.

The Government will contribute $8.4 million over four years to demand aggregation brokers to work with communities to aggregate regional demand for higher bandwidth services in line with strategic priorities agreed by the NBSIG.

The Government will allocate $23.7 million for a Coordinated Communications Infrastructure Fund to foster the formation of demand aggregation arrangements that address strategic priorities agreed by the NBSIG.

Recommendation 7.1: The ACA will provide further information to consumers on their legislated rights.

Recommendation 7.2: The ACA will establish an integrated framework for the collection of data on telecommunications services and service performance.

Recommendation 7.3: The ACA will clarify its regulatory philosophy and approach for consumers.

Recommendations 8.1 and 8.2: The Government will impose a licence condition on Telstra to maintain a local presence in regional, rural and remote Australia, including through developing a local presence plan, and reporting publicly on its achievements against the plan.

Recommendations 9.1, 9.2 and 9.3: The Government will develop a strategic plan for regional telecommunications in consultation with key stakeholders. 

The Government will legislate to require regular reviews on the adequacy of services in regional, rural and remote Australia to be undertaken by an independent expert panel appointed by the Minister for Communications, Information Technology and the Arts.  Reviews will be structured and carried out in line with RTI Recommendations 9.2, 9.3 and 9.4, and must be undertaken no later than five years apart.

Recommendation 9.4: The legislation referred to in 9.1 above, will specifically require the reports of the reviews to be tabled in Parliament and require the Government to prepare a formal, public response to the report’s recommendations.

Recommendation 9.5: The Government accepts the principle that support for non-commercial service improvements in regional Australia should be provided transparently by Government, and should aim to promote competition and minimise market distortions.

Recommendation 9.6: Both DCITA and the ACA will continue to focus strongly on regional telecommunications issues, including through ongoing improvements to monitoring and assessing regional, rural and remote service levels.

ATTACHMENT D – RTI FUTURE-PROOFING ACTIVITIES

D1 Telstra’s Local Presence in Regional Australia

The Government is imposing a licence condition on Telstra to give effect to the recommendation that Telstra, as the primary universal service provider, be required to maintain an ongoing local presence in regional, rural and remote Australia into the future (legislation was introduced in the House of Representatives on 26 June 2003) (recommendation 8.1).  Under this licence condition Telstra will be required to prepare a local presence plan (recommendation 8.2) setting out the range of activities and strategies it will undertake to maintain this local presence in regional Australia.  These include:

· better access for customers to Telstra’s services and staff;

· better coordination of service maintenance by Telstra;

· better targeting of network and service investments by Telstra; and

· a major voice for regional consumers in the Telstra boardroom and with senior management.

D2 Future Reviews of Regional Telecommunications Services

The Government is legislating to require the current and future governments to conduct regular reviews of the adequacy of regional communications services.  There will be a requirement on governments to formally respond to RTI reviews.

The reviews will be undertaken by an independent expert panel, appointed by the Minister for Communications, Information Technology and the Arts.  Review reports will be tabled in Parliament, and the Government will be required to respond publicly to the findings and recommendations in the report. 

The reviews will be linked to a strategic plan for regional telecommunications, to be developed by the Government in consultation with State and Territory Governments, and stakeholders from regional, rural and remote areas.

D3 National Broadband Strategy

The Government will implement a National Broadband Strategy (NBS) to promote affordable access to broadband and to stimulate the take-up of broadband services.  The NBS will have a key focus on regional, rural and remote Australia.

The NBS has four key elements: 

· $107.8 million for a Higher Bandwidth Incentive Scheme to provide a financial incentive to higher bandwidth service providers to offer services in rural and remote areas at prices reasonably equitable with those available in urban areas (recommendation 6.3); 

· $23.7 million for a Coordinated Communications Infrastructure Fund to further boost broadband take-up using key sectors such as health and education as anchor tenants (recommendation 6.4); 

· $8.4 million to promote demand aggregation activities for regional communities (recommendation 6.4); and 

· $2.9 million for the establishment of a National Broadband Strategy Implementation Group to provide a national strategic approach across all levels of Government (recommendation 6.4). 

This Chapter outlines:





the purpose and context of this submission;





the Government’s role in the telecommunications sector; and





the roles of the Department of Communications, Information Technology and the Arts (DCITA) and Department of Finance and Administration (Finance) with respect to the oversight and sale of Telstra.





The Government considers the full privatisation of Telstra as being a key step in a progressive liberalisation of the telecommunications market in Australia.   This Chapter provides background information on:





some key steps in the evolution of the telecommunications market;





background on the sale of the first two tranches of Telstra to the private sector and policy issues arising; and





a summary of the key legislated governance obligations on Telstra.














This Chapter outlines the reasons that the Government has indicated the sale legislation should be progressed, in particular:





the strength and comprehensive nature of the overall telecommunications policy and regulatory framework including (as detailed in Chapter 3):


the competition regulatory framework and the fact that this is unchanged by the sale legislation; 


the consumer safeguards that exist and the fact that these are unchanged by the sale legislation; 


current and future targeted funding to regional telecommunications consumers; and


the future-proofing framework.





the current conflict of interest for the Government as both the regulator and policy maker as well as being the owner of the largest telecommunications business;





the limitations placed on Telstra’s management of capital as a result of not being able to issue equity; and





reduction of net debt.








This Chapter outlines the key matters addressed in the Bill.  These include:





enabling the Government to sell its remaining holdings in Telstra;





providing maximum flexibility for Government in relation to the timing and structure of any sale;





establish additional safeguards for customers in regional, rural and remote areas;





a staged repeal of powers and reporting obligations as the Government reduces its holdings in Telstra;





savings and transitional provisions to protect the accrued entitlements of employees employed at the time of the sale; and 





transitional provisions to protect the rights of people with respect to Freedom of Information laws, and complaints to the Ombudsman raised before the Government relinquished majority ownership.
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