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Recommendations

1. The CPSU recommends that the Telstra (Transition to Full Private Ownership) Bill 2003 be rejected, and that the Federal Government should instead maintain its current majority shareholding in Telstra.

2. If recommendation 1 is not accepted;

(a) include provisions in any subsequent Bill(s) to include transitional provisions that make certain the continuation of existing paid maternity leave entitlements for transferring employees.

(b) make changes to Maternity Leave (Commonwealth Employees) Act 1973 to ensure continuity of entitlements.
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CPSU (PSU Group) submission

Introduction

1. The Community and Public Sector Union ("CPSU") welcomes the opportunity to make a submission on the Telstra (Transition to Full Private Ownership) Bill 2003 ("Bill"). 

2. The CPSU is the major union representing employees performing non-network functions in Telstra.
3. CPSU is one of the major unions representing employees in the telecommunications industry more generally and represents employees performing a broad range of work including sales, call centre operations, information technology, technical and administrative functions.
Focus of Submission

4. The CPSU is opposed to any moves to further dilute the Federal Government’s 50.1% shareholding in Telstra. As such, this submission calls for the Environment, Communications, IT and The Arts Legislation Committee to recommend against the Bill.

5. This submission makes some general comments about full privatisation of Telstra and on the consequences of full privatisation on employees' entitlements, including particular on paid maternity leave entitlements.
Public Interest Test before any privatisation or outsourcing

6. The CPSU strongly supports the ACTU policy for a public interest test to assess any proposal for outsourcing or privatisation.  Where a government is considering such a move, the application of a rigorous and objective public interest test is vital. 

7. Key elements of such a Public Interest Test that are relevant to this privatisation proposal include:
· That the affordability and value of public services to the Australian public are not diminished. 

· That the quality of service and access to services are not diminished, including by cuts to jobs, employment conditions and rights of workers delivering the services.

· That the necessary funding and resources for public services are currently available and would continue to be provided at the necessary level to achieve the outcomes required by the Australian public.

· That there are no negative effects on the environment or Australian industry development.

· That service levels for regional, rural and remote Australian communities are maintained.

· That the costs and benefits for the public are clearly publicly identified.
8. The legislation for the full privatisation of Telstra clearly does not meet the criteria set out in this public interest test for the reasons outlined in more detail below. 

Full privatisation of Telstra opposed by CPSU

9. The Federal Government has not to date made any convincing arguments as to why Telstra should be fully privatised. It has not explained how full privatisation of Telstra is in Australia’s public interest. 

10. When examined against the Public Interest Test outlined above, the only rational conclusion is that full privatisation would be bad for Australia, and bad for Australians. 
11. Majority public ownership in Telstra is the only way of ensuring vital national development and social equity outcomes are delivered for Australia both now and into the future.
12. Access to modern telecommunications services are the key to the future social and economic success of Australia. Telstra delivers services that are essential to all Australians, and this means that there is a role for government in ensuring these services are delivered. 

13. Government regulation alone is not able to deliver the public interest outcomes from a fully privatised corporation. Government regulation has not been able to compel commercial organisations in other industry sectors, such as banks, to make uncommercial decisions. There is no reason to believe it would be able to do so with telecommunications. 

14. While ever Telstra remains in majority public ownership, the public interest is guaranteed. 

15. If fully privatised, Telstra would not longer be accountable to the public via Parliamentary scrutiny. Majority public ownership has meant that Telstra is accountable to the Parliament, and that Telstra officers must answer questions about programs for improvements to services, capital expenditure and job cuts. 

16. Despite 10 years of competition in the telecommunications industry, Telstra still remains at heart a public utility because the Telstra Corporation controls the fixed line network. This network operates as a natural monopoly and as such should remain in majority public ownership.

17. Australia’s diverse geography includes highly urbanised areas, regional cities and towns and very remote localities. This mix of highly profitable and less profitable locations presents a challenge for any utility provider seeking to provide comparable services on a commercial basis. 

18. Telstra has not placed providing a social dividend to the Australian public as a high priority, because this objective does not deliver profits or raise their share price. 

19. In the past four years, capital investment by Telstra has dropped from $4.5 billion to $3.2 billion and on current trends, it is going to drop further. 

20. Similarly, staffing in Telstra has plummeted. Over the same period, from 1999-2000 to 2002-03, jobs in Telstra have dropped from 50,761 to 37,627, and more job cuts are planned. 

21. The Federal Government set itself a test that was to be met before full privatisation was to be pursued. That test was the ensuring the adequacy of services across Australia. 

22. From submissions and evidence given to the Regional Telecommunications Inquiry [“Estens Inquiry”] and the Senate Environment, Communications, Information Technology and The Arts References Committee Inquiry into the Australian Telecommunications Network, it is clear that services right across Australia remain erratic and unreliable. 
23. The CPSU believes that the Federal Government’s $181 million funding to “future-proof” the network to ensure new technological advances in telecommunications are delivered to all Australians where ever they live, is grossly inadequate to meet this challenge. 
24. Affordable access to modern telecommunications services such as broadband internet is a fundamentally important issue for the development of regional Australia. 

25. In this critical area of new technology for Australia, Telstra does not appear to be delivering the internet capacity that Australians want. Alarmingly Australia has now slipped to 19th in the OECD in terms of the number of broadband connections in households. 

26. The Coalition’s National Broadband Strategy announced as part of the Government’s response to the Regional Telecommunications Inquiry in June 2003, itself highlights the requirement for government intervention to ensure that new telecommunications services are rolled out into all areas of Australia, not just the profitable ones. 

27. The failure of competition in the market for broadband services is partly a function of Telstra’s huge monopoly in this market. A lack of competition means that Telstra has no commercial incentive to upgrade local exchanges to enable broadband capacity. 

28. The outsourcing of information technology jobs to workers in India is of great concern to the CPSU. It is apparent that Telstra is implementing a strategy to outsource as much of its information technology activities to India as it can. 

29. The outsourcing of this work is not in Australia’s national interest as it removes vital job opportunities and future skills development in information technology away from Australians. 

30. This strategy demonstrates that Telstra’s highest priority is cutting costs and increasing profits, no matter what the consequences for Australia’s national interest. It is difficult to believe that a corporation with this approach would when fully privatised, consider anything other than the narrowest construction of its legal and regulatory obligations as a corporation. 

What's at stake for Telstra employees

31. In the last decade CPSU has had extensive experience in developing new awards and negotiating agreements for employees whose functions have been transferred from Telstra to the private sector. Arguably our members have been affected more than any other group of employees by the transmission of a business or part of a business, given the prevalence of privatisation, corporatisation, outsourcing and machinery of government changes in our sector.

32. Telstra's workforce has been reduced by about 5000 employees a year since 1997. These reductions accelerated in March 2000
. Those who still have a job are being forced to cope with increased workloads, and reduced rights and entitlements.

33. The reductions to Telstra's labour force has also affected its extensive use of labour hire in non-network functions. These employees do not have access to paid maternity leave. CPSU can not provide the Committee with the number of labour hire employees and their gender break up as this information is not publicly available and CPSU requests for this information have been denied.
34. The CPSU has is also concern at the latest developments within Telstra to shift jobs in information technology areas offshore to countries such as India. In early September 2003, Telstra awarded at $75 million contract to Infosys that will see around 200 jobs cut from the current contractor IBM Global Services. This represents yet another attack on the Telstra workforce that will lead to not only the permanent loss of these jobs, but also a loss of skills development and job opportunities in this important sector in Australia. 
35. This is also an example of how Australia’s public interest is not reflected in the actions of private corporations where there is a conflict between the public interest and profit maximisation. Telstra has shown no consideration for the public interest in this situation, despite the fact of its majority public ownership. And as far as the Federal government is concerned, this is simply a business decision for Telstra. 

36. Currently, because Telstra is a public authority, employees have coverage under;

· Maternity Leave (Commonwealth Employees) Act 1973 ("Maternity Leave Act"), 

· Long Service Leave (Commonwealth Employees) Act 1976 and

· Occupational Health and Safety (Commonwealth Employment) Act 1991, and their subordinate legislation.
37. Maternity Leave Act provides women with 12 weeks paid leave after 12 months of continuous service. 

38. It is pertinent to note that in the Bill, Schedule 3 itemises a list of amendments, which include removing Telstra as a Prescribed Authority covered by the Maternity Leave Act without providing any alternative standard.

39. It is government policy to deny those women access to paid maternity leave entitlements and the practical effect of the Bill would mean that over 20 000 female employees in Telstra would loose paid maternity leave entitlements.

40. Women employees are heavily concentrated in Telstra's non-network business. In December 2002, women made up at least 64% of non-network staff.

41. CPSU is of the view that the Bill, if passed would indirectly discriminate against women on the ground of sex and pregnancy under the Sex Discrimination Act 1984 (Cth) ("Sex Discrimination Act").

42. Indirect discrimination occurs when a condition, requirement or practice in the workplace appears to apply equally but is actually discriminatory in effect.

43. Indirect discrimination under the Sex Discrimination Act arises where a person imposes, or proposes to impose a condition, requirement or practice that has the effect of disadvantaging women and which is not reasonable in the circumstances

44. It is arguable that the removal of paid maternity leave where it has existed since 1973 imposes a conditions that disadvantages women.

Examples of Telstra outsourcing

45. Telstra has already outsourced over 20 000 employees to joint ventures and 100% controlled subsidiaries. For the majority of women employed in these companies there is no or reduced access to paid maternity leave as the following case studies demonstrate.

46. These examples highlight the fact that in the absence of legislative protection, employees would lose paid maternity leave entitlements. 
Sensis - Production of Directory Services

47. In 1991 Telecom Australia formed a joint venture with a number of private firms to create a company, Pacific Access Pty Ltd, with responsibility for the management and production of Yellow Pages Directories. 

48. In 1997 Telstra Board further resolved to outsource the production of White Pages Directories to Pacific Access. Prior to the outsourcing, Telstra employed in excess of 500 people. 

49. In 2000 Telstra exercised its option and became the sole shareholder of the Company.

50. In 2002 Pacific Access was re-branded Sensis. The company has now diversified and expanded to include online sales, online Directories and expanded Directories.
51. Sensis employs over 1700 employees across Australia. The majority of employees work in call centres and are female.

52. After two years of litigation, Sensis agreed to make a new award with the CPSU on the basis that the union would not pursue transmission of business proceedings.

53. There is now in place an award, the Pacific Access (Clerical and Sales Employees) Award 2000. Significant aspects of the award were arbitrated as the company refused to recognise continuation and preservation of employee entitlements for employees that were performing the same work in Telecom.

54. There is also a non union collective agreement, which provides for four weeks paid maternity leave.
Stellar Call Centres -Telstra's call centre service and sales provider

55. Stellar Call Centres Pty Ltd is a joint venture company between Telstra and Excell that delivers call centre services to companies in Australia, the largest of which is Telstra.

56. Telstra has a non-exclusive ongoing contract with Stellar for Stellar to manage some of Telstra's call centre activities.

57. Telstra formed Stellar in 1998 to outsource a proportion of Telstra work to the new company. There are Stellar call centres across Australia.
58. There are over 1500 employees employed in Stellar. 95% of these jobs are in call centres and over 65% are female.

59. It took over 2 years of negotiations and litigation to make the first award with the company
. Employees are employed on Australian Workplace Agreements which contain no paid maternity leave provisions.

Commander - business telephone system service provider

60. Commander produces, services and sells Commander office telephone systems to small and medium size businesses. Telstra established the Commander business over 20 years ago. It is now a Telstra joint venture.

61. The company employs approximately 180 call centre operators and 200 sales employees across Australia.
62. CPSU negotiated a new award with the Company with a provision for 4 weeks paid maternity leave.

Employment National

63. CPSU submits that the Employment National case is instructive on what may occur with employee entitlements should Telstra's non-network business be outsourced.
64. The Australian Industrial Relations Commission has been loath to provide a 'public sector' entitlement to workers in the 'private sector', as was the case with Employment National 
 in 1998.

65. Employees transferring from the former Commonwealth Employment Service (CES) who were permanent APS employees were given a guarantee by the Government that they would retain their paid maternity leave entitlement. Employment National did not want to make this condition available to “new” employees recruited from outside the old CES.

66. In the award making proceedings before the Full Bench, Employment National argued that paid maternity leave was a condition particular to the APS and had limited application to private sector employers. More particularly, it was not a condition paid by Job Network providers, with whom Employment National was competing. The competitive nature of the industry, based primarily on tender contracts, meant that Employment National would be singularly disadvantaged compared to its competitors if it had to provide any condition, including paid maternity leave, that wasn’t provided by competitor employers.

67. Arguments were put by the CPSU as to the market share already granted to Employment National, the dominance among staff of persons who were entitled to paid maternity leave given they transferred from the CES, and the unique position of Employment National given its 100% Government shareholding. Submissions on paid maternity leave generally were also put by various organisations (Women’s Electoral Lobby etc).

68. The Full Bench ultimately handed down an award that did not contain paid maternity leave. They agreed with the submissions as to the commercial nature of Employment National, and that conditions in the APS were peculiar to the circumstances existing in the APS. Their conclusions on paid maternity leave were:

“Another example relates to the leave provisions in the APSA for maternity leave. The present provision provides for an entitlement to a maximum of 52 weeks' leave of which the employee has an entitlement to up to 12 weeks' paid leave. This paid entitlement is not provided for in the Commission's test case standard for such leave. The APSA maternity leave provisions were wholly derived from legislation”

69. It would be unfair, the Full bench said, to impose such conditions on an agency operating in a different environment. As a result, former CES staff retained paid maternity leave through a term in their AWA. The model AWA for non-CES staff contained no such clause. 

70. To the knowledge of the CPSU, no female employee from outside CES employment received paid maternity leave as part of her conditions of employment with Employment National. 

71. This case highlights one of the employment issues that would arise if Telstra's non-network business was in the private sector.
CPSU

23rd September 2003

� On 8 March 2000 the Telstra CEO, Ziggy Switkowski announced that 10 000 jobs would be lost from Telstra in addition to 6 000 employees who would be affected by the outsourcing of NDC.


� Telstra has aggressively pursued the removal of key award entitlements through the Award simplification process introduced by the Workplace Relations Act and Other Legislation Amendment Act 1996. It has applied to have sick leave removed as an entitlement and to remove rights for part time employees, and to reduce protection for employees affected by redundancy. AIRC Print Q8135, Commissioner Lewin, 17 February 1999.


� Based on statutory declaration prepared by Telstra in December 2002 for the purpose of certifying enterprise agreements in the Australian Industrial Relations Commission.


� S7B Sex Discrimination Act


� Stellar Customer Contact Award 2000


� Commander Australia Limited (Sales and Sales Administration Award 2002)


� 2000 FCA 452
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