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22 September 2003

Mr Michael McLean
Secretary

Environment, Communications, Information Technology and the Arts Committee

The Senate

Parliament House 

Canberra ACT 2600

Dear Mr McLean

Senate Inquiry into Telstra (Transition to Full Private Ownership) Bill 2003 – Primus Telecom submission

Primus does not support the further privatisation of Telstra under the current regulatory regime.  The telecommunications regulatory framework has been ineffective in facilitating a fully competitive market, and full privatisation of Telstra will exacerbate that.

Primus submits that the current regulatory regime has been ineffective in promoting a rigorous competitive telecommunications market primarily because it does not, and cannot deal with Telstra’s considerable market power deriving largely from its strong level of vertical and horizontal integration.   Until remedies are implemented to remove these structural impediments, full privatisation of Telstra must not proceed.

A parallel senate inquiry into the state of competition in broadband services and other telecommunications markets is currently under way.  Primus will be making a submission to that inquiry which will include arguments as to why Telstra needs to undergo structural change in order to prevent it from engaging in anti-competitive behaviour and unfairly leveraging its market power and control over bottle neck facilities.  Primus will be submitting to that Committee that it recommend a proper and comprehensive review be undertaken into structural issues in the telecommunications industry which are impeding competition.  

Primus contends that such a review must be undertaken before further privatisation of Telstra is contemplated.
The regulatory regime has failed

The regulatory regime introduced in 1997 to facilitate and promote full and open competition in telecommunications has clearly failed.  This view is supported by several recent reports and developments.

The ACCC’s Telecommunications Competitive Safeguards report 2001 – 2002 is an indictment on the current regulatory regime.  Amongst other things that report concludes:

“…overall the ACCC assesses that while there was some progress toward effective competitive markets in the financial year 2001 – 02 this is now slowing…”

“…competition has clearly not developed as extensively as was expected following the opening of telecommunications markets in 1997…”

“… the ACCC still does not regard the market for these services (national long distance and mobile services) as being effectively competitive…”

“…the markets for local call and fixed to mobile services are a long way from being effectively competitive.  There also appears to be an increasing number of competition issues in relation to internet services…”

The ACCC’s recently released Telecommunications Market Indicator Report 2001 – 2002 clearly reveals that Telstra remains dominant in all telecommunications markets with:

· 90% market share for PSTN services;

· 78% share of the local call market;

· 71% share of the domestic long distance market;

· 64% share of the international long distance market, and;

· 75% share of the fixed to mobile market.

Incumbent market shares of these proportions are not indicative of a competitive market.

A fully privatised Telstra would further exploit the deficient regulatory regime

The present partial government ownership of Telstra provides some degree of discipline on the actions of Telstra. This is affected through a number of means, including the requirement for Telstra to appear before Senate budget estimates and other committee inquiries where it knows it can be called to account for its various actions.  If fully privatised, Telstra will be freed from government control giving it complete freedom to exploit an already deficient regulatory regime.  

This will increase the potential for anticompetitive outcomes and not be in the interests of consumers of telecommunications services or the economy generally.
Primus believes that presently the Government is cognisant of the need for it to ensure Telstra displays some degree of transparency in its dealings with its competitors, given Telstra is both a supplier of critical bottleneck (monopoly) services to competing carriers and competes with those carriers in downstream markets.  However even now the ACCC has difficulty in obtaining the necessary information from Telstra and compiling evidence to properly investigate claims of Telstra engaging in anticompetitive behaviour.  In the absence of Government control, Telstra will be free to reorganise its business structures to remove any such existing transparency.  This will amongst other things, make it increasingly difficult, if not virtually impossible for the ACCC to effectively investigate and prevent Telstra engaging in anti competitive cross subsidisation or unfair leveraging of its market power in uncompetitive markets into competitive markets.

There are clear signals that structural reform is needed

In its report to the Minister for Telecommunications and the Arts in June this year on Emerging Market Structures in the Communications Sector, the ACCC made it clear that structural reform of the telecommunications industry is needed.

In its report that ACCC stated that: 

“…The Commission believes access regulation and conduct regulation both have an important role in promoting competitive markets.  However Telstra’s control of both a copper and cable network and the lack of competitive discipline it faces as a result of this dual ownership, means Telstra is in a position to largely dictate the type of services consumers will be able to access and the time at which these services will become available…”

“…experience suggests that incumbents or suppliers with substantial market power can stifle the promotion of competition via access regulation by delaying negotiations, provisioning  networks in ways not conducive to access and by favouring supply of their own services over those of access seekers…”

“…Telstra remains a dominant firm in telecommunications.  It is one of the most integrated communications companies in the world…”

The ACCC also expresses concern that the Government’s recent legislative amendments intended to strengthen competition regulation are inadequate.  

“…the commission has grave reservations that access arrangements and enhanced accounting separation are sufficient of themselves to address ongoing competition concerns in the Australian telecommunications market…”

The ACCC is also obviously of the view that the current regime of access and behavioural regulation and the continued attempts at “strengthening” it has resulted in increased costs.  In its report it noted:

“…This strengthening is noteworthy as it is contrary to the expectation held when telecommunications competition regulation was introduced – that less rather than more regulation would be required over time. An obvious question is whether additional reforms are required to improve competition in telecommunications markets…” 
The report recommends that legislation be introduced requiring Telstra to divest the cable network and its 50% shareholding in Foxtel.

In August this year the ACCC’s Chairman stated in a media release to the Competitive Safeguards Report that:

“…Telecommunications markets are not yet competitively effective…The reasons for this include the structure of the industry, in particular Telstra’s network ownership and high levels of integration….”

Another independent body which believes structural issues need to be addressed is the National Competition Council. In its submission to the House of Representatives Committee on Communications, Information Technology and the Arts inquiry into the structural separation of Telstra in January 2003, the NCC makes its view clear that a review of structural issues is needed.  It said: 

“…In its 2002 assessment of government’s progress in implementing National Competition Policy, the Council acknowledged that ‘part privatisation means that shareholders have invested in Telstra on the basis of its ownership of the integrated local network’.  It noted that ‘achieving a competitive telecommunications industry capable of delivering substantial benefits to consumers suggest, however, that the Government should further consider the structure of Telstra, including the option of the structural separation of the fixed network’…”
There are several alternatives for structural reform

Primus believes that the preferred remedy is for Telstra to be structurally separated into its monopoly and competitive businesses, notwithstanding this may be complex given the current shareholding arrangement of Telstra.  However this option should be seriously investigated along with other options including virtual separation and/or ring fencing of Telstra’s businesses similar to that which has been successfully undertaken in other industries such as gas and power.  To dismiss these out of hand without proper investigation, debate and analysis could have long term irreversible consequences for the telecommunications industry.

As well as structural remedies there are several legislative options such as reverse onus of proof provisions whereby Telstra would be required to prove that certain behaviour such as bundling monopoly and competitive services is not anticompetitive prior to it offering those services.  The ACCC could also be given the power to seek orders through the courts, that Telstra divest itself of certain activities or businesses where the ACCC believes that those activities or businesses give rise to systemic anti competitive outcomes.

Summary

In summary Primus submits that the move to full privatisation of Telstra must not be contemplated until the structural issues, which continue to impede effective and rigorous competition in telecommunications, are fully addressed and resolved.  

Yours sincerely

Ian T Slattery

General Manager – Regulatory

islattery@primustel.com.au
About Primus Telecom

Primus Telecom is Australia’s fourth largest fixed-line telecommunications carrier with approximately 750,000 retail customers including over 400,000 Internet customers.  The Company offers a comprehensive range of voice, data, Internet and web hosting products, servicing both residential and business sectors.  The Primus network offers nationwide coverage through its own backbone network with facilities in 73 cities across Australia.  The network enables the Company to provide nationwide long distance competition and local call Internet access to 97% of the population.  Primus operates its own fibre network in the five major capital cities, delivering a range of business direct-connect services including ISDN, ATM and Broadband DSL.  Global connectivity is provided through an extensive voice, IP and ATM network operated by the parent company, Virginia-based Primus Telecommunications Group, Incorporated (NASDAQ: PRTL).  Primus Australia news and information are available at the Company's Web site at www.primustel.com.au 
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