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Telstra (Transition to Full Private Ownership) Bill 2003: Submission
I thank the committee for this opportunity to make a submission to the Senate Inquiry into the Telstra (Transition to Full Private Ownership) Bill.

Summary

The effective regulation of Telstra is a far more important issue than who owns it. Steps should be taken to properly regulate Telstra before its privatisation is considered.
My Background

I spent several years providing ISP services to several thousand customers in remote, rural and regional areas utilising Telstra’s services.

As well as experience with my services, through consultation with my customers I have experienced the frustration of many regional people struggling with the shortcomings of Telstra’s regional network.
I have also had six years experience with the telecommunications regulatory regime in my dealings with Telstra.
The Bill

A perceived benefit of Telstra’s full privatisation is that it will remove a conflict of interest for the government being both shareholder and regulator.

This is a view expressed by the Minister amongst others.
Hence it is acknowledged at the highest level that there is a problem with Telstra’s regulation, and it is implied that something should be done about it in the transition to full private ownership.
So why are there not increased regulatory requirements in the proposed Bill?

The proposed Bill:

1. Repeals access to information through Freedom Of Information legislation;
2. Repeals the Minister’s power to direct Telstra to act in the public interest;
3. adds only a vague license condition requiring Telstra to maintain a local presence in regional, rural and remote parts of Australia; and
4. Telstra will no longer be accountable to the Senate Estimates Committee or other Committees.
Under the proposed bill Telstra is only granted greater freedoms than it enjoys today. 

It should not be forgotten that regulating Telstra extends beyond matters of competition. Regulation must also ensure that despite its market power and legal might, and irrespective of its ownership, Telstra treats and provides services to customers and competitors fairly and equitably.

Under the current complex arrangements between the ACA, ACCC, The Department, ACIF, ACAF, TIO and Act(s) Telstra has, and will continue to exploit weaknesses in its regulation.
Current Regulation
ACA Regulated Industry Codes set out guidelines for everything from Complaint Handling to Mobile Number Portability, and the ACA can direct Telstra to comply with a regulated code.

In addition to these codes, in principle should a dispute arise between Telstra and one of its customers, the TIO offers a free and independent service to resolve disputes.

However the TIO, the Industry Codes, and indeed the relevant Act(s) distinguish between customers and the demographic most in need of regulatory protections who are being discriminated against.

Carriage Service Providers (CSP) cannot use the services of the TIO and applicable Industry Codes specifically exclude them. 

By virtue of broad definition, a CSP includes small ISPs, which in reality could be little more than a teenager with a webpage and many small IT businesses.
The common features shared by CSPs are that they have invested in the industry in a greater capacity than a regular customer, and on some level are Telstra’s competitors. 
This group is currently in a regulatory no-man’s land and in need of regulatory protection.
The TIO
When asked about access to the TIO and why its services are not available to ISPs the Minister explained:

This is primarily because the TIO is intended to operate as a scheme to help consumers and small business, not as a dispute resolution forum for telecommunications suppliers. Complaints about alleged anti-competitive issues are normally most appropriately dealt with by the ACCC and about other matters by the ACA.

1. It is possible to be a consumer, small business and telecommunications supplier.
2. The ACCC more commonly investigates complaints that affect the industry as a whole, rather than individual complaints.
3. The TIO is equipped to investigate billing and service complaints of a single customer. The ACA is not.
Consequently there is no practical dispute forum for small ISPs with any complaint of Telstra.
For example:

1. Should a small ISP (by demographic definition all rural and regional ISPs are small) have a dispute with Telstra and argue their case in Court and lose, the ISP would be liable for thousands, or hundreds of thousands of dollars for Telstra’s costs.
2. Should a small business with identical services to the ISP have a dispute with Telstra and the TIO investigates, the process is free as far as the small business is concerned – regardless of outcome.
This means that if a small ISP has a dispute with Telstra, regardless of the validity of their claim, they must risk their livelihood.

Industry Codes
Industry Codes also discriminate against small IT business and small ISPs.
To illustrate, the Complaint Handling Code
 specifically excludes complaints between suppliers (2.1.6b), and its definition of suppliers include Carriage Service Providers and Content Service Providers (2.1.1). 
The Complaint Handling Code more or less says that given a complaint, the Carrier i.e. Telstra will assist the customer in making the complaint and complete the investigation in four days.

However, if the complainant is a small ISP the code doesn’t apply because a small ISP and Telstra are both defined as suppliers. There is no requirement for Telstra to be helpful or to respond in four days to a complaint made by a small ISP.
My Experience

As a regional and remote ISP I was/am excluded access to the TIO’s services and excluded from many applicable ACA regulated Industry Codes. Consequently Telstra has dealt with my complaints, which originally stemmed from Telstra’s inability to prepare correct bills, how Telstra has seen fit. This brief summation of some of my experiences in dealing with Telstra highlights how Telstra exploits the regulatory loopholes I have shown.
Only after a full 4½ years of vigorous complaint Telstra produced a forensic report that ironically cited time constraints for its limitation to a subset of accounts and only one type of service used. Prior to that, Telstra only produced a scrap of paper which oddly enough conflicts with the report. Nevertheless, according to Telstra’s report, amongst other things:

1. Telstra charged over $27,000 on one account number instead of $5000
2. Telstra overcharged more than $70,000 on another
3. Telstra made well over $100,000 in adjustments (errors) in all
4. Telstra correctly charged for only a few months in 2 ½ years. 
Note that only one type of service was investigated.
5. Telstra took several months or years to rectify each identified error
Notably, no errors made by Telstra were pro-actively identified by Telstra, despite the fact that some arose because Telstra charged for non-existent services.
Whilst these Telstra billing bungles continued, Telstra regularly made threats demanding cash payments of $50,000 or more for money that wasn’t owed. Apart from threats, Telstra refused to allow the addition or removal of services and effectively crippled my business’ growth.
Operating with unknown costs and continued threats for years at a time is financially and emotionally devastating after having spent over a quarter of a million dollars with Telstra, and invested much more in the business.
Today, eighteen months after the production of that report, Telstra will not explain what it did with almost $20,000 of my money in the same month it claims it was justified in disconnecting services over $5000. 

And Telstra raised the morally reprehensible prospect that it may sue my pensioner parents for $60,000 if a compensation claim was made by me. Telstra will not supply anything to support this outrageous allegation.

Curiously Telstra even refused an FOI request that included tariff information freely available on its web site.

However, Telstra’s disgraceful behaviour has been exactly what is to be expected under the current regulatory regime.
Telstra faces no fine and cannot be subject to any investigation by its regulators. There is no incentive whatsoever for Telstra to conduct itself the way it should, when the only possible consequence for Telstra is to:

1. Harm a competing ISP
2. Face legal action from an individual
Conclusion
Telecommunication regulation should not discriminate against someone simply because they have the audacity to do business in the same arena as Telstra. It should offer greater safeguards to those whose livelihood depends on fair and equitable treatment by Telstra.
This issue needs to be addressed before the privatisation of Telstra proceeds.
� The Minister - Questions on Notice No. 3073


� http://www.aca.gov.au/telcomm/industry_codes/codes/c547b.pdf





