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November 14, 2002

Senator the Hon Alan Eggleston

Chairman

Senate Environment, Communications,

Information Technology and the Arts

Legislation Committee

Parliament House

Canberra ACT 2600

BY FACSIMILE

Dear Senator Eggleston,

On behalf of John Fairfax Holdings Limited, I want to express our urgent concern regarding a provision of the Telecommunications Competition Bill 2002.

In light of yesterday's decisions by the ACCC with regard to the Foxtel-Optus Pay TV agreements, we believe the Senate should excise digital pay TV from the applicability of the Bill's provisions regarding Part XI of the Trade Practices Act.

The ink is barely dry on the ACCC's decision, and no one outside the parties to the deal has had a chance to read and digest the extensive undertakings associated with it, including the key undertakings on access by outside parties to the digital pay TV network.

The ACCC stated yesterday that, "The terms and conditions Telstra and Foxtel impose for access to these networks are still to be subject to further consideration by the ACCC to determine whether they comply with the telecommunications access requirements of the Trade Practices Act of 1974."

The ACCC also said yesterday that it will also be reporting shortly to the Minister for Communications and Information Technology on the structure of the pay TV industry, and how it is "likely to affect competition across pay TV and telecommunications."
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If the Telecommunications Competition Bill 2002 is enacted now, without removing digital pay TV from the exemptions from the access provisions of Part XIC of the Trade Practices Act, many of these issues will have been hastily and unnecessarily foreclosed without careful consideration of the policy issues involved. A more deliberative process should be taken.

Foxtel's undertakings on access to the ACCC in September 2002 were specifically conditional on enactment of legislation by December 2003. There is therefore more than ample time to address the issues involved via separate legislation, apart from the pending Bill, on access for digital pay TV next year.

We respectfully urge the Committee to recommend to the Senate a narrow amendment that would remove digital pay TV from the access provisions of the Bill, thereby expediting passage of this important legislation while enabling all involved to fully assess the policy, legislative and regulatory issues presented by yesterday's ACCC decision.

Sincerely,

Bruce C. Wolpe

Manager, Corporate Affairs

Cc: All Committee Members

