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Executive Summary

· Seven supports the general thrust of the Bill which is to reform the regulation of telecommunications competition and welcomes those provisions in the Bill that further the interests of access seekers achieving open and timely access at a reasonable cost.
· Seven strongly opposes the retrospective  application of the removal of the review right in relation to access arbitrations that are already on foot.  Seven has been engaged in an arbitration since 2000 and entered into that process with the legitimate expectation of a right of appeal to the Competition Tribunal. A savings provision should be included to preserve the right to review for access disputes that were notified before the date on which the Bill was introduced into Parliament
· Seven strongly opposes the proposals to allow the granting of exemptions in relation to future digital pay television services.  Given their potential to control the digital gateway to the home for broadcasting, telecommunications and related services, these services are of such importance that exemptions from the access framework should not be granted in any circumstances.  Applying the proposed amendments to digital pay TV would be an abrogation of the policy of both major parties since the early 1990s that there be mandated open access to pay TV services and that the access obligation should be technology-neutral.

· Pricing certainty for access providers can be delivered through the special undertakings process.  However, these provisions should not be implemented until such time as identified deficiencies in the current Part XIC access framework are rectified. There should be public consultation in relation to the consideration of such undertakings.
· The proposed automatic sunsetting of declarations is opposed. A more commercially realistic minimum term for declarations is 10 years, rather than the proposed 5 years. Five years is wholly insufficient to allow a recouping of start-up costs and amortisation of service investments, particularly in relation to such services as pay TV which are cashflow negative for the first few years.
· The ACCC should be required to make a decision as to whether a declaration should expire rather than this occurring automatically.  Alternatively there should be savings provisions in those instances where the ACCC has indicated an intention to extend the term of a declaration.

· The proposal to require the ACCC to notify automatic expiry dates for existing declarations could cause serious commercial harm to existing access seekers, and is strongly opposed. No minimum time period is specified for such dates, and the ACCC is not required to publicly consult on proposed dates. If the proposed amendment is to proceed, these problems should be addressed by requiring the ACCC to consult publicly on proposed expiry dates.
· Seven strongly supports the proposal to remedy the apparent conflict between the date at which the reasonably anticipated requirements of an access provider or existing users are to be measured in relation to the application of the standard access obligations to a particular access request. 

· Seven strongly supports the proposal to give the ACCC the flexibility to make appropriate orders in relation to the sharing of cost for network enhancements.
· While Seven strongly supports the proposal to strengthen the effectiveness of the prohibition on hindering access, the proposed amendment does not adequately achieve that objective. The proposed provision arguably only applies after the relevant parties have reached agreement or the ACCC has made a determination, leaving ample scope for hindering.  Seven has proposed an amendment to rectify this deficiency.  
· Seven supports the policy intention of removing the opportunity for delaying tactics by parties to reviews of access dispute determinations. Seven supports restricting parties from introducing new information to the Australian Competition Tribunal which they did not put before the ACCC at first instance. However, the Tribunal needs to retain the power to obtain any information it considers necessary to make its decision to avoid the potential, inherent in the current proposal, for gridlock of the Tribunal’s processes.
· Seven strongly opposes the proposal to allow the deferral of consideration of access disputes in order to consider an access undertaking submitted by the access provider. Such deferral would encourage delaying tactics by access providers.

Introduction 
Seven Network Limited (Seven) makes the following submission in relation to the Telecommunications Competition Bill 2002 (the Bill). 
Seven supports proposals to reform the regulation of telecommunications competition, and considers that many of the amendments incorporated into the Bill to be a welcome development in the interests of access seekers achieving open and timely access at a reasonable cost.
However, Seven has identified a number of deficiencies in the Bill which must be addressed in order to make those reforms more effective and equitable in their operation. Amendments are necessary to:

· strengthen the operation of Part XIC of the TPA for access seekers;
· ensure that certain current rights are not extinguished;
· ensure that undertakings made under Part XIC achieve their intended purpose; and
· provide for structural separation of Telstra rather than accounting separation which has been demonstrated by overseas experience to be wholly inadequate in addressing the anti-competitive effects that flow from the vertical and horizontal integration of dominant incumbent telecommunications providers.

The following comments address specific provisions of the Bill by reference to the item numbering used for each amendment.

Schedule 2 – Amendments of the Trade Practices Act 1974
Part 2 - Merits review of final determinations

Item 8 Subdivision F of Division 8 of Part XIC &
Item 9 Transitional review of determinations

Seven supports the underlying policy of the proposal in Item 8 to remove the right to merits review of future final determinations made by the ACCC, but does not support the manner adopted in Item 9. The removal of this review right will eliminate one avenue for access providers to exploit opportunities to delay the fulfilment of their access obligations by exercising every right of review that is available. 
However, Seven strongly opposes the retrospective  application of the removal of the review right in relation to access arbitrations that are already on foot such as the one Seven has been engaged in with Foxtel and Telstra since 2000. Seven entered into, and conducted, this arbitration in reliance on the existing access regime and procedural protections, including the opportunity to review the primary determination decision. For that appeal right to be removed now would be a great disadvantage to Seven.

The current form of the transitional provision at Item 9 would preserve the review right only in relation to a determination that is made before the commencement of the amendments. The effect of Item 9 would be that parties to those access arbitrations which are currently before the ACCC would lose their review right. 

Before the introduction of the Bill, there were no public statements by the Government that merits review would be removed in relation to current arbitrations, so there can be no expectations in the market for such a change. The ACCC has advised that the only access disputes still on foot under Part XIC are those relating to access to pay TV services. To quarantine current access disputes from the proposed removal of merits appeals would not be inconsistent with public policy statements on the Government’s’ intended amendments to the access regime.

The policy objective of removing future opportunities for delaying tactics can be achieved, and Seven’s concerns can be addressed, by amending the transitional provision at Item 9(1) to provide that Item 9 applies in relation to a final determination made by the ACCC in relation to an access dispute that was notified to the ACCC under section 152CM of the TPA before the date the Bill was introduced into Parliament. This can be achieved easily by making the following changes to Item 9:
· in 9(1), delete the words “final determination was made by”, and replace with “an access dispute was notified to”;

· in 9(2), after the words “final determination”, insert “made in relation to an access dispute  referred to in subsection (1)”.
Part 3 - Duration of declarations
Item 10 After section 152AL (New section 152ALA Duration of declaration )
Seven opposes the automatic sunsetting of declarations as provided in Item 10. The 5 year sunset period proposed in Item 10 does not allow enough time to recoup the enormous start-up costs required for establishing a new business. Providing for short sunset period of 5 years will act a deterrent to new players entering the market. 
Many business decisions that rely on a declaration being in place also rely on the declaration continuing to have effect. It is standard practice for output contract terms in relation to pay TV to run for 7 years. Such periods allow for amortisation of service investments. Sunsetting would stifle business and investment decisions during the period in the lead up to the expiry of a declaration – this would have a dampening effect on industry activity, and may be anti-competitive due to a steep rise in access prices upon expiry.
In Seven’s view, if declarations are to be made impermanent, a more commercially realistic period would be 10 years, rather than the 5 years proposed in Item 10. Further, the term of a declaration should be extended by any periods of delay in the provisions of access which, in the opinion of the ACCC, have frustrated the effect of the original declaration.
Another deficiency of Item 10 is that it does not contain a savings provision to address the situation where the ACCC makes a decision to extend a declaration but that decision is successfully challenged in the courts. In such case, the ACCC may very well wish to remake the declaration in a form which accords with the court’s decision, but the problem is that the original declaration would have already expired automatically, and the access provider would then be entitled to withdraw access, subject to contractual obligations. Such a scenario is not merely hypothetical because ACCC declaration decisions have been successfully challenged in the past.

Therefore, Item 10 should be amended to ensure that declarations do not automatically expire, but rather, that prior to the end of the statutory period the ACCC must make a decision on whether or not to extend the term of the declaration. The alternative is to provide for a savings mechanism in relation to the type of situation discussed above so that a declaration remains effective where the ACCC has indicated its intention to extend the term of the declaration, and does not expire unless and until the ACCC issues a notice stating that the ACCC does not intend to extend the declaration or remake it.
Also, the ACCC should be required to review, via public consultation, the necessity for retention of a declaration in the 12 month period leading up to the expiry of the declaration. The current form of proposed new section 152ALA(4) makes such a review a matter for the ACCC’s discretion which is highly inappropriate since there are likely to be significant commercial interests that may be affected by the automatic expiry of a declaration.
Item 15 Transitional section 152ALA of the Trade Practices Act 1974
Seven strongly opposes Item 15 which would require the ACCC to specify automatic expiry dates for all existing declarations, where all those expiry dates must occur within the 5 year period following the commencement of the amendments. No provision is made for public inquiry on whether the automatic expiry date for any particular declaration is appropriate, nor is there any right of review of expiry date decisions.
As stated in relation to Item 10, a period of 10 years is a more commercially realistic period to specify in order to accommodate amortisation of investments. This is an even more important consideration in relation to investments made under existing declarations, because those investment decisions, along with wider business plans of which those investments were a part, were made in the context of unlimited periods applying to the current declarations.
As currently drafted, Item 15 would allow the ACCC to publish a notice in the Gazette specifying a declaration expiry date as the date on which the amendments come into effect. the automatic expiry of any declaration will have a significant effect on any business plan which relies on the continued existence of a declaration. There is the potential for serious commercial harm to be caused to access seekers who do not have sufficient notice of the expiry of a declaration. Such harm could arise in relation to a range of supply and customer contracts that may be in place, as well as disadvantage an access seeker in relation to negotiations with the access provider.
In Seven’s view, if the ACCC is to be required to notify expiry dates, it should be required to conduct public consultation on the most appropriate date for each  declaration.
Part 4 - Revocation of declarations of minor importance

Item 16 After subsection 152AO(1) (New subsection 152AO(1A))
Seven supports the revocation of declarations in relation to expired services. The expiry of a service is a matter of fact that can be objectively determined. 

However, Seven opposes the current form of Item 16 because it would allow the ACCC to a revoke a declaration in relation to a service which, in the opinion of the ACCC, is of minor importance, without the requirement for any public consultation.
In Seven's view, it is preferable to require the ACCC to engage in some form of consultation before it decides that a service has a minor role, because it may not have all the relevant information on how a service might fit into a total business strategy. The ACCC should be required to publish a notice that it has determined that a declared service is of minor importance. The determination should not become final until after 30 days, and only if no objections are received. If objections are received, the determination should have no effect, and the current provisions which require the holding of a full public inquiry, should apply before the ACCC could proceed to revoke the relevant declaration.

Seven considers that it would be better the to amend section 152AO(2) to provide for automatic revocation of declarations in relation to expired services.

Part 5 - Service provider’s reasonably anticipated requirements

Item 17 Paragraph 152CQ(1)(a) &

Item 18 Paragraph 152CQ(1)(b)
Seven strongly supports the proposed amendments at Items 17 and 18. The changes proposed in these Items were suggested by C7 in its submissions to the Productivity Commission on its draft report on Telecommunications Competition Regulation.
These amendments will remedy an apparent conflict, arising from a drafting anomaly in section 152CQ(1), between the date at which the reasonably anticipated requirements of an access provider or existing users are to be measured in relation to the application of the standard access obligations to a particular access request. 

Part 6 - Costs of extending or enhancing the capability of a facility etc.

Item 20 Paragraph 152CQ(1)(f)
Seven strongly supports the proposed amendment at Item 20. The change proposed in Item 20 was suggested by C7 in its submissions to the Productivity Commission on its draft report on Telecommunications Competition Regulation.
The current regime is designed to ensure that an access provider does not have to bear additional costs – such as those which would be incurred by maintaining or extending facilities, which arguably include software and building premises. Seven supports this in principle.

However, access providers also have an incentive to artificially increase the cost of access by requiring a “Rolls Royce” approach to enhancements or new equipment with the effect of passing a higher cost structure onto its competitors than it faces itself.
The proposed amendment would give the ACCC the flexibility to make appropriate orders in circumstances where the provision of access will require some enhancement of facilities, including an ability for the ACCC to require enhancements to be made even if it has the effect that the access provider bears some cost, at least in the short term.
The proposed amendment would ensure that the first access seeker would not have to bear an unreasonable amount of the costs of enhancement of facilities.
Part 7 - Hindering the fulfilment of a standard access obligation etc.

Item 24 Subsection 152EF(1)
Seven strongly supports the policy underlying the amendment in Item 24 to strengthen the effectiveness of section 152EF in prohibiting the hindering of access to declared services. Such a strengthening was suggested by C7 in its submissions to the Productivity Commission on its draft report on Telecommunications Competition Regulation.
However, Seven does not consider that the form of the amendment at Item 24 effectively achieves that end. C7 has received Senior Counsel’s advice that the wording of section 152AY of the TPA gives rise to an argument that there can be no hindering, within the meaning of section 152EF, until such time as the access provider and access seeker have agreed on the terms and conditions of compliance with the standard access obligations applying under section 152AR, or failing that, the ACCC has made a arbitration determination. 
As a result, an access provider could falsely assert that there is not enough capacity to accommodate access seekers in order to delay access and force the parties into lengthy arbitration. Clearly, it was Parliament’s intention that delaying tactics such as this would constitute a ‘hindering of access’ which Parliament has prohibited. However, such a delaying tactic could be argued not to be a breach of the prohibition under section 152EF because the terms and conditions of access have not yet been settled under section 152AY.
To eliminate the possibility of such arguments, Seven proposes that section 152EF be further amended by inserting a new subsection (1A) to provide as follows:

(1A)
For the avoidance of doubt, the prohibition under subsection (1) applies even if the terms and conditions for complying with the standard access obligations have not been settled:

(a)
by agreement between the access provider and the access seeker; or

(b)
failing agreement, by the Commission by determination under Division 8 (which deals with arbitration of disputes about access).

Part 11 - Exemptions from standard access obligations
Item 60 After section 152AS (New section 152ASA - Anticipatory class exemptions from standard access obligations) &
Item 62 (New section 152ATA - Anticipatory individual exemptions from standard access obligations)
Seven strongly opposes the amendments proposed in Items 60 and 62.

The amendments at Items 60 and 62 would allow exemptions to be granted in relation to future services, including digital pay TV services and digital pay TV carriage services. 
Seven understands that the primary policy intention of Items 60 and 62 is to provide financial certainty for the Telstra/Foxtel partnership and to encourage the digitisation of the Telstra/Foxtel pay TV network.
In relation to digital pay television services/carriage services, there is no place for exemptions from standard access requirements.  These services are of such importance and provide such scope for market dominance in pay television, telecommunications, broadcasting and related industries and to control the digital gateway to the home that they should never be exempted from the access regime.
Telstra/Foxtel have argued that:
· digitisation will not be undertaken unless and until such investment is protected from having to provide access on "uncommercial terms"; and 

· they need special legislation to guarantee in advance the commercial terms on which access will be granted.

Seven is concerned to ensure that these considerations are balanced against the needs of third party access seekers wishing to utilise the digitised network for the provision of services.
Exemptions from the access framework are not necessary to provide pricing certainty.  These provisions should be removed from the legislation.

Pricing certainty can be adequately addressed through the provision of undertakings.  However, it is also important that the undertakings process address the interests of access seekers as well as access providers.

The consideration of proposed undertakings should be accompanied by a public process of consultation as would currently be required before a service is declared.  This will ensure transparency.
Secondly, undertakings must be given in the context of an effective legislative framework that:

· guarantees immediate access to digital pay TV, and correct deficiencies in the current legislative mechanisms of the access regime;

· ensures there are no technical impediments to immediate access to the digitised network; and

· provides specific principles to be followed by the ACCC in relation to pricing.

Amendments to Part XIC should be made that achieve this outcome as an accompaniment to the current amendment proposed in Item 95.
Part 12 – Access undertakings

Item 95 - After section 152CB (Subdivision B Special access undertakings, New Section 152CBA – What is a special access undertaking?)
Access undertakings in relation to future services should only be implemented if the deficiencies in the existing access regime identified above have been rectified.

Further, given the fact that existing provisions permitting access undertakings to be given in relation to declared services would be preceded by public consultation in relation to the declaration, the consideration of access undertakings in relation to future services should require public consultation to ensure transparency.
Item 102 – Section 152CF – Functions and powers of Tribunal

Seven strongly opposes proposed new section 152CF(4) which prevents the Australian Competition Tribunal, when reviewing ACCC undertaking decisions, from having regard to any further information or material that was not before the ACCC at the first instance. Seven supports the policy intention of this amendment, namely, to remove the opportunity for delaying tactics by parties wishing to raise new issues. There could however be unforseen consequences, which should be addressed.

The Tribunal may find itself in a situation where it needs certain information in order to hand down its decision. For example, if the Tribunal considered that a different pricing methodology to that employed by the ACCC should be used, it may not have sufficient information or data to hand down its final decision. Some mechanism needs to be available to deal with this. Otherwise, the Tribunal’s review process would become ‘gridlocked’ because the Tribunal would require the further information to make its decision, but would be prevented from obtaining that information. The potential for gridlock would encourage delaying tactics by parties, and would inevitably require an application to the court as to what to do in that situation.
Seven proposes a form of words in Annexure 1 which would prevent the parties seeking to introduce new material before the Tribunal but under which the Tribunal would retain an absolute discretion to require any information it needs to make its decision. The suggested provision would not raise any new opportunity for delays by parties to the review and would avoid the potential for gridlock.
Item 108 – At the end of section 152CLA (after the note)

Seven strongly opposes the amendment in Item 108 which would allow the ACCC to defer consideration of an access dispute if the ACCC receives an undertaking that relates, in whole or in part to a matter that is the subject of the dispute.

Such an amendment would encourage delaying tactics by access providers in whose interests it is to avail themselves of every avaliable avenue for delaying the fulfilment of their access obligations. 
Annexure 1 – ACT review amendment
As currently drafted, proposed section 152CF(4) relating to Australian Competition Tribunal review of undertakings restricts the ACT to considering the information that was before the ACCC at first instance.

To give effect to the policy that parties to the application not be permitted to raise new issues or initiate the consideration of further information, Seven is proposing that the Tribunal be restricted to the information that was before the ACCC, and any other information it considers is necessary to inform itself in determining the application. The reason for this is that it may be, for example, that the ACCC relies on a pricing methodology at first instance that the Tribunal considers to be inappropriate. But, in considering alternative methodologies, the Tribunal may require further information from the parties to the matter, or from independent experts. In such cases, the Tribunal should be allowed to inform itself as it sees fit. To this end, the following alternative to section 152CF(4) is proposed:

“For the purposes of the review, the Tribunal may have regard only to the following:

(a) any information given, documents produced or evidence given to the Commission in connection with the making of the decision to which the review relates; and

(b) any information the Tribunal considers, in its absolute discretion, to be necessary to inform itself for the determination of the application,

and no party to the application may submit any further information to the Tribunal unless requested, or required to, by the Tribunal .”
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