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 ADVANCE \y 108 15 November 2002

	Michael McLean

The Secretary

Senate Environment, Communications, Information Technology & The Arts Legislation Committee
	

	
	


Dear Mr McLean

Telecommunications Competition Bill 2002

This letter supplements the letters we sent on behalf of FOXTEL to the Senate Environment, Communications, Information Technology & The Arts Legislation Committee (the Committee) dated 14 October 2002 and 11 November 2002 in relation to the Telecommunications Competition Bill 2002 (the Bill).  

FOXTEL refers to John Fairfax Holdings Limited’s (Fairfax) submission dated 14 November 2002 and the Seven Network Limited’s (Seven) second supplementary submission dated November 2002.  Fairfax and Seven’s submissions are misleading as regards the process for the exemption of services under the Bill and the connection with FOXTEL’s undertakings.  FOXTEL would therefore like to respond to and correct certain statements by those parties.  

Both Fairfax and Seven argue that the Committee should excise digital subscription television from the application of the Bill and that issues in relation to digital subscription television should be dealt with by separate legislation.  

There is no justification for the removal of digital subscription television services from the scope of the Bill. The legislation that has been proposed as a result of the Productivity Commission’s recommendations regarding investment incentives for future telecommunications infrastructure is appropriately generic.  Whether a particular service is granted an anticipatory exemption from the application of Part XIC is entirely a matter for the Australian Competition & Consumer Commission (the Commission) to determine on a case-by-case basis, taking into account the factors which it sees as relevant at the particular time.  

Fairfax’s argument for excising subscription television appear to be that ‘no one outside the parties to the deal has had a chance to read and digest the extensive undertakings associated with it, including the key undertakings on access by outside parties to the digital pay television network’.  This is not correct.

FOXTEL’s draft 87B undertakings, including the schedule containing the detail of FOXTEL’s digital access undertaking, were disclosed to the public on 5 September 2002.  The Commission posted the undertakings and schedules on its website and interested parties were given a period of 3-4 weeks in which to comment on and respond to them. 

FOXTEL’s revised 87B undertakings in the form accepted by the Commission on 13 November 2002 will shortly be posted on the Commission’s website.  The undertakings again attach, as a schedule, FOXTEL’s digital undertaking which details the terms and conditions (including price) upon which FOXTEL proposes that access will be provided.  This version is substantially the same as that which was disclosed to the public on 5 September 2002.  Any interested party has therefore been able to comprehensively review the detail (including the pricing methodology) of the proposed digital access regime since 5 September 2002.

Once the Bill commences, FOXTEL will apply for an exemption based on this digital undertaking.  This will trigger a public inquiry by the Commission as to whether to grant the exemption, during which inquiry interested parties will have a further opportunity to put submissions to the Commission. 

Fairfax’s statement that:

[i]f the Telecommunications Competition Bill 2002 is enacted now, without removing digital pay TV from the exemptions from the access provisions of Part XIC of the Trade Practices Act, many of these issues will have been hastily and unnecessarily foreclosed without careful consideration of the policy issues involved...

is therefore incorrect.  The passage of the Bill simply puts in place a legislative process enabling potential investors in telecommunications infrastructure (such as FOXTEL) to apply to the Commission for an exemption.  Even if the Bill is passed, there is no certainty that FOXTEL will be granted an exemption.  FOXTEL will be subject to the same legislative test that any other infrastructure operator would be subject to ie that the Commission is satisfied (following the public inquiry) that granting the exemption will be in the long-term interests of end-users.

Fairfax and Seven suggest that subscription television should be subject to some greater test than other telecommunications services.  There is nothing that warrants subscription television being subject to a more stringent approach. In fact, subscription television cannot even be regarded as an essential or necessary service such as telephony, electricity or other utility service. It is appropriate that subscription television be subject to no more than the same statutory process and criteria that apply to other telecommunications services.

Seven also continues to misrepresent most seriously the nature of FOXTEL’s undertaking and the exemption it will be seeking.  FOXTEL’s detailed response to Seven’s assertions is contained in FOXTEL’s submission to the Committee dated 11 November 2002.  Contrary to Seven’s assertions, FOXTEL will not be granted any ‘access holiday’.  On the contrary, if FOXTEL’s application for an exemption is ultimately accepted, FOXTEL will be obliged to provide access to its digital set top units pursuant to the digital access undertaking. 

If Fairfax and Seven’s suggestions to excise subscription television from the Bill are taken up, this would simply serve to seriously disrupt FOXTEL’s digitisation plans by removing the ability for FOXTEL to achieve legislative certainty upfront for its access regime.
If you require any further information or have any questions in relation to these issues, please do not hesitate to contact us.

Yours sincerely

	Louise Castle
Partner

Louise.Castle@aar.com.au

Tel 61 2 9230 4609

Mob 0404 064 609
	Jacqueline Downes

Senior Associate

Jacqueline.Downes@aar.com.au

Tel 61 2 9230 4850

Mob 0411 498 505
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