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Introduction

Hutchison recognises that the new legislation is intended to address a number of issues, including implementing more effective safeguards to protect the industry from anti-competitive conduct.  However, Hutchison is concerned that the legislation is enough to prevent anti-competitive behaviour related to product bundling and suggests further regulation may be required particularly to address the current retail competition issues.  

Our primary concerns about the Bill and in particular the Explanatory Memorandum, are that it:

· focuses on access seekers and resellers and proposes little change to facilities based competitors;

· provides no new capability for ACCC initiative on pricing issues or for greater responsibility on a dominant player to demonstrate fair pricing in bundled services.

· allows delay in implementation;

Hutchison understands the details for the implementation of the Bill will be contained in a Disallowable Instrument.  The only guidance in terms of the details is found in the Explanatory Memorandum for what may be included in the Instrument.  Thus, we believe the Committee must consider whether this guidance is adequate for the proper implementation of the legislative intention of the Bill. 

The Explanatory Memorandum suggests that Part 16 (Record Keeping Rules and disclosure directions) may not provide sufficient guidance and adequately address the detection of anti-competitive bundling.  The Explanatory Memorandum should provide greater clarity to ensure that the Disallowable Instrument addresses the transparency issues associated with the imputation analysis mentioned on page 62 of the Explanatory Memorandum.   

Further detail with respect to this issue is provided below.

Record Keeping Rules and Disclosure Directions

The Bill addresses the Government’s proposals for accounting separation of Telstra’s retail and wholesale operations by allowing the Minister to direct the ACCC in the operation of the ACCC’s Record Keeping Rules powers.  

The Explanatory Memorandum (Item 120) indicates that the proposed accounting separation framework will ensure:

a) Telstra prepares current (replacement) cost accounts (as well as existing historic cost accounts) to provide more transparency to the ACCC about Telstra’s ongoing and sustainable wholesale and retail costs;

b) Telstra publishes current cost and historic cost key financial statements in respect of core interconnect services but not underlying detailed financial and traffic data which is regarded as commercially sensitive;

c) The ACCC prepares and publishes an imputation analysis (based on Telstra purchasing the core interconnect services at the price that it charges external access seekers) which will demonstrate whether there is any systemic price squeeze behaviour; and

d) Telstra publishes information comparing its performance in supplying core services to itself and to external access seekers in relation to key non-price terms and conditions.  (These include faults/maintenance, ordering, provisioning, availability/ performance, billing and notifications).

Item 120 of the Explanatory Memorandum appears to allow increased scrutiny of Telstra pricing practices and may potentially provide the means to analyse product bundling, which has been identified by the ACCC as an area for potentially anti-competitive behaviour.  However, the Bill does not indicate any threshold criteria for defining anti-competitive conduct, particularly in the areas of bundling and price-squeeze practices.   It also identifies only Core services for imputation analysis.  All services including the group of core services, mobile, Internet and any other services that may be bundled in the future should be scrutinised as part of the imputation analysis.

Hutchison’s Infrastructure Investments 

Hutchison has made substantial investments in 3G spectrum licences and in the development of its 3G network.  It expects to commence provision of 3G services in the first quarter of 2003.  


It is important the Committee understand the scale of investment being undertaken by Hutchison in 3G.  Peak funding for the 3G business is expected to be up to $3 billion over a 4 year period.  It is also important to note that the 3G rollout in Australia will be one of the first times that Australia will receive a new technology at the same time as Europe. 


Telstra has indicated that it will not offer 3G services in Australia until 2004. Telstra has heavily invested in its existing 2G and 2.5G infrastructure and clearly will do all it can to profit from these investments for as long as possible. 


Competition Issues

There is an incentive for Telstra to attempt to dilute Hutchison's first mover advantage in relation to 3G services. One way in which it could do so is by bundling disparate services, ie. Fixed + mobile + Internet + Pay-TV.

The adverse impacts on competition outlined above are exacerbated by lengthy fixed term contracts for bundled services where the term of the contract extends past the launch date on which Hutchison will introduce 3G services. 


Telstra's ability to lock in customers during the initial period of uncertainty about 3G creates a barrier to entry to the 3G market.  The cost of overcoming customer inertia will be greater for a new entrant than for the incumbent, because a new entrant will need to persuade a "bundled customer" not only that its 3G services are more valuable than the mobile services in the bundle of services offered by Telstra, but that the additional value exceeds the value of any discounts obtained by the customer. 


It is well recognised that switching costs in telecommunications markets are high and serve to assist the incumbent with preservation of its customer base.  The Productivity Commission Report, at page 32 of its Report, noted:

"If consumers wish to buy a bundle of telecommunications services (such as local, long distance, international, Internet and e-mail) from one supplier, then it increases the costs of dealing with separate suppliers of such services.  A new entrant must bundle services to attract customers." (emphasis added)

Information and Technology Convergence

Hutchison is concerned that Telstra's bundling conduct is likely to expand into a number of markets and is likely to diminish competition in the telephony markets, in particular:

· the existing mobile communications services market;

· the expanded mobile communications services market following the introduction of 3G mobile communications services; and

· the wholesale market for multimedia content and applications.

A recent report for the European Commission examined the implications of the convergence of fixed and mobile networks for the regulatory framework in the European Union. Many of its findings are highly relevant to Telstra's current and proposed bundling of services with fixed and mobile telecommunications services.  The findings also highlight the manner in which Telstra's bundling can adversely affect competition in the mobile retail market.

The report noted that:

"… the integration of fixed and mobile services will bring greater potential for the bundling of services and the subsequent lack of transparency in commercial dealings, which may require the introduction of a series of structural competitive ex ante obligations in order for anti-competitive practices to be capable of detection, or even to be prevented from occurring.

… Given the privileged market position of fixed incumbent operators, there is a question of whether they are under an obligation of prior disclosure to competitors before they introduce fixed/mobile integrated packages and pricing schemes for such packages.

… As a result of the possible future convergence of mobile and fixed terminal equipment which may act as a "gateway" for Internet and other content-rich applications, it is arguable that competition law remedies may be required to ensure the openness of such gateways.

…With the growing number of new entrants in the fixed sector seeking to forge alliances with a limited number of mobile operators in order to provide integrated fixed/mobile service offerings, competition rules will need to be applied to determine which types of exclusive relationships will be condoned or refused": 

Analysis, Study for EC DG Information Society, Consumer Demand for Telecommunications Services and the Implications of the Convergence of Fixed and Mobile Networks for the Regulatory Framework for a Liberalised EU Market, January 2000, pages 95-96. (emphasis added)

The report noted that there are a number of mechanisms for cross-market leverage, all of which are available to Telstra.  These include:

· cross-subsidisation of a packaged converged fixed/mobile product with local fixed network revenue streams or through taking advantage of different termination rates;
· use of customer information from the local network to cross-market packaged fixed/mobile or mobile services;
· tied sales of fixed and mobile services;
· preferential interconnection arrangements, particularly in relation to advanced functionality and signalling systems which allow the fixed incumbent and mobile operator to offer cross-network services or to offer services in their own network which other fixed operator-mobile operator combinations cannot offer or offer as successfully;
· selective predatory pricing strategies which target different segments of the fixed/mobile market;
· advance information of network changes and new network functionality; and
· brand strength and market presence (pages 120-121).
The Australian telecommunications environment is significantly different to the extent that in many other countries there is effective structural separation of the fixed, mobile and pay-TV operators.  In the UK for example BT and BTCellnet have separate carrier licences and specific accounting separation requirements are included in each of the licences.   The same regime applies in Hong Kong and Israel.   

Irrespective of the accounting separation requirements, bundling has not been an issue in these jurisdictions with respect to bundling of fixed, mobile or pay-TV because the level of horizontal integration does not exist as it does with Telstra.  Telstra has described its horizontal and vertical integration as a key competitive advantage.

Therefore, it is important that the guidance associated with the Bill provides the appropriate level of transparency to detect anti-competitive bundling.

Strengthening the Framework

The imputation analysis mentioned in the Explanatory Memorandum under (item 120) may provide some exposure to anti-competitive product bundling but this analysis addresses ‘core interconnect services’ only.  It does not expose the full suite of products to the imputation analysis that Telstra currently bundles, including fixed, Internet, mobile and potentially Pay-TV. 

A solution to this would be to empower the ACCC to require a dominant provider to demonstrate fair pricing for all services that are included in the bundle.  In an ideal competitive environment, if a dominant carrier wished to bundle its products or arrange its pricing in such a way that it could be considered anti-competitive, then it should be obliged to demonstrate proof to the contrary.  The current proposal still requires the evidence to be prepared by others and only addresses core services. 

Summary

Hutchison requests that the Committee ensure that:

a) a dominant provider be required to demonstrate fair pricing for all services that are included in the bundle;

b) there is full pricing and cost transparency in Telstra's services at a wholesale and retail level;

c) more evidence is available to the ACCC to enable it to determine whether any purported public benefit effects of Telstra's bundling outweigh the significant detriment of the anti competitive effects of Telstra’s bundling; 

d) Telstra is required to implement the new accounting separation rules and reporting no later than and preferable before July 2003 financial reporting;

Whilst the introduction of the Bill is a positive step in fostering effective competition in telecommunications, it is equally important that the Government supports the legislation with a strong Ministerial Direction which sets out a clear path for the ACCC to make full use of the pricing information disclosed by Telstra.  

In addition, it is essential that the Government monitors the effectiveness of the Bill once enacted in successfully identifying and preventing anti-competitive conduct.

