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Introduction

Telstra welcomes this opportunity to present its views on the Telecommunications Competition Bill 2002 (‘the Bill’).

The telecommunications sector accounted for some $29 billion in total revenue in 2001.  Notwithstanding recent market conditions, the industry has experienced rates of growth higher than comparably sized sectors. Moreover, the industry attracted more than $9 billion in investment in 2000-01 and employs tens of thousands of Australian workers. In short, the success of the telecommunications sector is crucial to the health of the Australian economy.  

The telecommunications competition policy regime is an important influence on the performance of the Australian telecommunications industry. The Productivity Commission has recently concluded after an exhaustive review that the regime as currently structured requires significant reform if it is to facilitate rather than undermine industry growth. 

The Bill contains some measures that go towards addressing the concerns raised by the Productivity Commission. However, the Bill also contains a number of initiatives that derogate very significantly from the Productivity Commission recommendations. Notwithstanding Telstra’s disappointment, the company shares the view of many participants in the market that the Bill should be passed as quickly as reasonably possible to minimise the ongoing regulatory uncertainty that besets the Australian telecommunications industry.

Background

This legislation makes fundamental changes to the telecommunications-specific provisions of the Trade Practices Act 1974 (‘the Act’), which are contained in Parts XIB and XIC.  Part XIB of the Act provides remedies, including ‘competition notices’, for anti-competitive conduct in the telecommunications industry.  Part XIC of the Act establishes a telecommunications access regime, which empowers the Australian Competition and Consumer Commission (‘the ACCC’) to declare key services and regulate the price and terms of access by third parties to those services.

These Parts were inserted into the Act over five years ago as a consequence of the Government’s decision to open the telecommunications market to full competition. They were intended to provide the ACCC, during the transitional period following the implementation of competition, with special powers necessary to foster the development of a functioning market during the infancy of full competition. 

For this reason, the accountability mechanisms and transparency requirements that apply elsewhere in the Act are in many cases diluted or reversed with the ACCC afforded sweeping and largely unconstrained powers to intervene in the market. Likewise, the penalties contained in the Parts are disproportionately higher than those provided elsewhere.

Since the powers provided to the ACCC were extensive and relatively unconstrained, and since it was anticipated that competition would mature quickly after the changes were implemented, the Government required that the Productivity Commission (‘the PC’) review them in 2000.

Productivity Commission Review

The PC’s inquiry commenced in May 2000 and comprised two rounds of public hearings, more than one hundred public submissions, a draft report, further public submissions in response, and a final report.  The final report was released at the end of 2001.

The PC found that the transition to full competition had not finished and that, as a consequence, Parts XIB and XIC should remain until a further review. However, the PC identified a number of significant flaws with the current regime, including:

· Part XIB “has been used [by the ACCC] when other alternatives would have been more appropriate.  It lacks appropriate transparency and accountability.” (p.xx); 

· Part XIC has “deficiencies.  The declaration criteria in Part XIC are vague and provide excessive discretion to the regulator.  The processes for determining conditions for access under Part XIC are slow and inefficient” (ibid); and

· “the ACCC’s current methodology for calculating costs for PSTN services underestimate efficient long-run costs (and access prices)” (p. xxxiii)
As a consequence of these deficiencies, the PC argued that “for prospective new telecommunications facilities the risk of future declaration and regulated pricing under the current regime could prove to be a barrier to investment, with long-run consequences for consumers and for Australia’s overall economic efficiency” (ibid).

Hence, the PC made 58 separate recommendations designed overwhelmingly to increase the transparency, accountability and predictability of the regulatory regime. In particular:

· the retention of the competition notice regime, but only if appeal rights were extended and the notices no longer constituted prima facie evidence;
· the introduction of a safe harbour mechanism to provide investors with the regulatory certainty required if they are to continue to invest billions of dollars in  the Australian telecommunications network each year; 
· the retention of merits appeal rights on access arbitrations and the extension of such rights to decisions by the ACCC to bring services within the access regime; 
· changes to the criteria for bringing services within the regime to protect against regulatory overreach; and 
· legislative guidance for the ACCC on access pricing to ensure that in setting prices the ACCC recognises that the costs to the Australian economy of getting access prices too low greatly exceed the costs of setting access prices too high.

Telstra strongly supports the PC’s proposed reforms and is disappointed that, with the notable exception of the safe harbour mechanism, the Government has largely ignored these key reforms.

Government measures

The Government announced in April 2002 a range of measures “in response to the Productivity Commission report”.  Amongst these measures were:

· requiring the ACCC to issue benchmark terms and conditions

· removing merits review rights on final determinations on arbitrations

· creating investment ‘safe harbours’ to create greater regulatory certainty; and

· requiring ‘accounting separation’ of Telstra’s wholesale and retail operations

Several of these proposals derogate very significantly from the findings of the PC (for instance, the abolition of merits review), while others concerned matters on which the PC had been silent (for instance, accounting separation).

The Government gave effect to its reforms by introducing to the House of Representatives, last month, the Telecommunications Competition Bill 2002.  The Bill contains clauses that implement the changes announced in April 2002, as well as some additional measures.  These additional measures include:

· changes to the Part XIB machinery that incrementally improve the transparency and accountability measures attached to the use of competition notices, and

· five-year sunset clauses for all new declarations under Part XIC

Telstra’s response

Telstra welcomes some of the Government’s initiatives; while remaining disappointed that the Government’s response did not more fully reflect the recommendations of the PC. It is difficult to reconcile the Government's position with respect to telecommunications with the fulsome support for almost identical PC recommendations relating to the general access regime (Part IIIA) announced last month by the Treasurer. It is regrettable that a similar response was not forthcoming in the area of telecommunications.

Notwithstanding Telstra’s disappointment, the company shares the view of many participants in the market that the Bill should be passed as quickly as reasonably possible to minimise the ongoing regulatory uncertainty that besets the Australian telecommunications industry.  The process of reviewing the regulatory regime has taken two years, consumed precious resources, and generated significant uncertainty in the industry. It is in the interests of Telstra’s shareholders and customers – and arguably even more in the interest of other companies – that this uncertainty be ended by swift passage of the legislation.

In what follows, Telstra sets out a summary of its position on each of the Government’s key reforms.

Accounting separation

Telstra believes that arguments in favour of accounting separation are based on a misapprehension about the state of the competitive market and the impact of the existing policy framework. 

Arguments that Telstra may be monopoly pricing for access to its network and that accounting separation will reveal this, seem to conveniently ignore the operation of Part XIC of the Act. Under Part XIC, the price of access to the Telstra network is largely determined by the ACCC – a body the PC has found tends to underestimate access prices, not allow Telstra to monopoly price.

Arguments that Telstra may be unfairly advantaging Telstra Retail to the competitive detriment of its wholesale customers (competitors to Telstra Retail) and that accounting separation will reveal this, seem to conveniently ignore the operation of Part XIB of the Act. If Telstra were, for example, to set retail prices below wholesale prices, the ACCC has the power to issue a Part XIB competition notice exposing Telstra to the most onerous set of penalties in Australian corporate law.

Instead, the motivations of those parties seeking access to Telstra’s cost and margins data need to be carefully examined. Telecommunications is a highly competitive business. In hard fought tender battles in particular, it would be very useful for Telstra’s competitors to know its costs and margins. It would aid Telstra’s competitors in winning particular bids, while helping them avoid bidding more aggressively than necessary. This is undoubtedly good for the largely foreign shareholders of Telstra’s major competitors, but it is far from good for Telstra or for Australian consumers.

Nevertheless, Telstra does see some advantage in providing in a limited sense information on its costs and margins as a mechanism for assuaging market concerns about its conduct. Put simply, such information should put to rest once and for all the unsubstantiated allegations concerning Telstra’s behaviour. 

In short, there is a fine line that needs to be traversed in relation to accounting separation. Enough information needs to be revealed to assuage market concerns, but not so much information that it undermines the competitiveness of the Australian telecommunications industry. While the final detail is very important, Telstra believes that the Government understands this trade off and will not pander to the patently self-interested calls of Telstra’s competitors that ever more information be revealed.

Ex ante undertakings and exemptions

Telstra welcomes the Government’s proposals around the use of ex ante undertakings and exemptions as safe harbour mechanisms. 

Telstra has consistently highlighted the detrimental impact the uncertainty caused by the existing telecommunications access regime has on the rollout of new infrastructure. The Government’s proposal will allow investors to obtain a clear picture of what third party access terms and conditions (if any) will be required before an investment is made. Under the current system, it is impossible to predict with any certainty whether or not a particular service will be regulated and if so what particular terms and conditions it will impose. This leads to regulatory risk, which in turn increases the cost of capital and hence reduces the attractiveness of particular investments.

The Government’s proposal to remove the three-year time limit on ex ante undertakings and exemptions is also to be welcome. This will allow for ‘whole-of-life’ regulatory certainty to be achieved for new investments rather than simply a 3-year period of grace before declaration. A 3-year time limit would completely undermine the efficacy of the proposed mechanism for it is common for access seekers to wait some time before seeking declaration in order for the investor to first iron out any technical hitches and stimulate market demand before risking their own capital.

The ability of the Minister to add additional conditions into the criteria the ACCC must take into account when assessing an undertaking is also welcomed, although it is very much second best policy compared to wholesale reform of the undertakings assessment criteria. Telstra submits that the existing criteria are extremely wide and simply afford the ACCC too much discretion. In line with the findings of the PC report and the Government’s proposed changes to Part IIIA of the Act, Telstra believes that at a minimum pricing principles need to be inserted into Part XIC if incentives for efficient investment are to be safeguarded. Nonetheless, Ministerial direction offers some scope for a much more expeditious and certain undertakings/exemptions assessment process to be achieved on a case-by-case basis.

Sunset provisions for declarations

Telstra also welcomes the Government’s decision to impose a 5-year sunset on all new declarations and require the ACCC to review all existing declarations and impose an end-date on them of no greater than 5 years. This should slowly result in a wind back of redundant access regulation. More importantly, it will impose some incentives on the ACCC to review regulation and wind it back where competition is patently sufficient to regulate market outcomes.

There are limited incentives in the current regime to stop the scope of the telecommunications access regime from expanding. The regime has doubled in size since 1997, despite the growth in competition, which would normally suggest a shrinking regime. In contrast, the regulator has displayed extreme reticence to wind back regulation, taking two years to finally decide that almost ten competing networks in the major central business districts of Australia was sufficient competition to exempt these areas from the local call resale declaration. 

Procedural changes to the operation of Part XIB

Telstra welcomes the incremental improvements in the operation of the competition notice regime proposed by the Government. These changes will provide the first real constraints on the way the ACCC uses the draconian powers it has under Part XIB. 

The requirement that the ACCC consult with parties before issuing a competition notice and provide a written notice that summarises the anti-competitive conduct in question seems merely consistent with the principles of natural justice and good administration. Telstra hopes that these changes will allow carriers threatened with a competition notice to more clearly understand what is considered wrong with the behaviour at issue and allow them to more expeditiously alter such behaviour or seek appropriate court intervention.  

Similarly, affording the ACCC with the ability to issue advisory notices, will allow carriers to pre-clear particular product offerings. At present, the extreme penalties associated with the competition notice regime, instils a degree of timidity in the market place. Carriers are less likely to offer customers particularly aggressive deals for fear of a competition notice being issued and the attendant brand damage associated with such issuance, even where a notice is later withdrawn. It is hoped that the advisory notice mechanism will provide carriers with the certainty needed to compete aggressively to the benefit of consumers.

Removal of merits appeal rights

The Government’s decision to remove carriers’ rights to appeal the merits of an ACCC arbitration is a regressive step for the industry. It also contradicts the considered view of the Productivity Commission not only that merits review rights on Arbitrations should be retained, but that such rights should be extended to include declaration decisions.

A fundamental precept of any regulatory regime is the accountability of the regulator. The availability of merits review remains a cornerstone of that accountability. The value of the relevant infrastructure and the importance of efficiently pricing access to it necessitate the ability to challenge regulatory error, and to ensure that, at the end of the day, the correct regulatory decision is made.

Telstra submits that the decision to remove merit appeal rights exposes the access pricing regime to significant gaming opportunities on the part of access seekers. Put simply, the Productivity Commission has found that the ACCC tends to underestimate the price for access. Hence, ACCC arbitration decisions result in regulated prices that are usually below rates that parties would achieve in commercial negotiations. Now that those arbitration decisions are unappealable, Telstra believes that access seekers will have a strong incentive to initiate disputes and have the ACCC set prices rather than engage in good faith commercial negotiations.

At present there are no active disputes in respect of wholesale services. Telstra believes that once the Bill is passed, there is likely to be an upsurge in arbitrations as access seekers game the system and seek ACCC price-fixing rather than commercial negotiations. Telstra submits that it should be made patently clear to access seekers that the Government is alive to this possibility and that such gaming will see the re-institution of appeal rights.

Release of benchmark terms and conditions

The Government’s decision to require the ACCC to issue benchmark terms and conditions for core interconnect services regardless of whether or not the ACCC is currently considering undertakings or arbitrations on these matters also constitutes a regressive step for the industry. This is equivalent to a judge being asked to issue a judgement prior to the conclusion of the trial. Benchmark terms and conditions should only be published if access providers do not, within a reasonable timeframe, submit undertakings on the core interconnect services.

Conclusion

The changes contained in the Bill fall a long way short of the recommendations of the PC, and thus represent a lost opportunity to harness the possibilities that would flow from a less overbearing regulatory regime.  In particular, the changes largely fail to address the PC’s key concern that the Act’s existing deficiencies “could prove to be a barrier to investment, with long-run consequences for consumers and for Australia’s overall economic efficiency”. Telstra urges the Committee to have regard to the PC’s recommendations when reviewing the Bill and, importantly, when contributors propose amendments to it.

Notwithstanding Telstra’s disappointment, the company shares the view of many participants in the market that the Bill should be passed as quickly as reasonably possible to minimise the ongoing regulatory uncertainty that besets the Australian telecommunications industry.

Telstra looks forward to having an opportunity to address the Committee at public hearings scheduled for 15 October 2002.
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� 	For example, if a carrier is found to breach the competition rule it is liable for penalties of up to $10million plus $1million for every day the conduct continues while the competition notice is in force.  As it may easily take more than a year for the Federal Court to reach a final decision on whether the conduct is in breach of the Act, these penalties can be quite significant.  In short, a carrier can be liable for penalties of up to $375million under Part XIC. To put this in perspective, the maximum pecuniary penalty for breach of Part IV by a body corporate is $10,000,000 for each act or omission.
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