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The Australian Consumers’ Association (ACA) is a not-for-profit, non-party-political organisation established in 1959 to provide consumers with information and advice on goods, services, health and personal finances, and to help maintain and enhance the quality of life for consumers.  The ACA is funded primarily through subscriptions to its magazines, fee-for-service testing and related other expert services.  Independent from government and industry, it lobbies and campaigns on behalf of consumers to advance their interests.

The ACA intends only to make short and general comments on the Telecommunications Competition Bill 2002, particularly in view of the short time frame for the preparation of submissions on the specifics of the Bill.  That being said, the measures and direction of the Bill have been extensively canvassed in the work of the Productivity Commission and responses to its Report. In general the ACA is not uncomfortable with the contents of the Bill, although we would express the reservation that in our view Australia may have reached the end of what can be accomplished by extending and enlarging the regulatory apparatus in telecommunications.  There is the problem of actually thinking up workable regulatory initiatives that might make a difference. 

This Bill is such an attempt to create workable initiatives.  The Productivity Commission report highlighted regulatory risk and information overload. There are concerns about a possible failure by industry to invest.  These difficulties primarily arise as a consequence of trying to manage access to the infrastructure of a huge, vertically integrated incumbent supplier that retains near monopoly control over essential and pivotal infrastructure, and we are not sure these are amenable to regulatory fine-tuning. Not withstanding this, we acknowledge the Bill makes an honest attempt to extend the regime in place, and to patch the cracks where the strains of attempting this management task have been the greatest. However, we believe a structural solution is required, the equity separation of Telstra into separately owned portions, one of which has custody of the critical core network. Precisely the topic proscribed to the Productivity Commission. But this Inquiry is not the place to pursue that argument in detail.

We certainly endorse the need for a communications competition regulatory environment that is transparent, independent, timely and efficient. The reforms in the Bill, such as removing certain review rights, requiring model terms and creating greater certainty for business via anticipatory undertakings in our opinion appear to work to improve that balance in the operation of the current system.

We are heartened that the Government did not heed the suggestion from the Productivity Commission that the long-term interests of end-users (LTIE) test should be abolished and substituted with a bland public interest test. We would quote our response the Commission draft report:

The ACA considers the place of the LTIE at the heart of telecommunications regulation is essential.   This is not because it represents some kind of consumer nirvana. ... But the test of the interests of end-users means that the excesses of economic purism can be contained by an imperative to meet the needs of consumers. 

Indeed it is our position that rather than being abolished, the LTIE test should be extended to encompass all sections of the digital convergence space, and possibly beyond into sectors such as energy, other utilities and even banking. 

However, we have possible reservations about the installation of a ministerial power of specification in the question of exemption from standard access obligations.  This creates a wild card that may operate to improve the quality of the LTIE test from the consumer perspective. However, to the extent that it might be used to improve the investment outlook of business, it may not function to the benefit of consumers. Here we would be concerned that there should be the same transparency and process as required from the ACCC, so that due process and consultation would produce specifications that would have reason and justification of their relation to the public interest.

We are encouraged that Government has recognised the imperative that if the normal logic of wholesale competition is allowed to operate, access will become less of a foreground issue. Were there to be a functional wholesale market (in which Telstra Retail also shops) then the issues of regulatory risk, such as ACCC cost calculations are diminished.  We note that the actual implementation the notion of accounting separation is to be done via Ministerial direction.  We would urge that the detailed regulatory accounting rules aim to construct as ‘rabbit-proof’ a fence as possible between the Wholesale and Retail elements of Telstra, with the aim to off-load the access regime as the primary mechanism of trying to generate competition.  We would also be reassured if there were a timeline by which this separation would be introduced.
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