Submission by Dan SVANTESSON in relation to the Spam Bill 2003:

This submission focuses exclusively on two different aspects of the Spam Bill 2003; first, issues arising out of the definition of “Australian Link” as provided in Section 7, and secondly, it provides a reason for opening the door for private actions in relation to spam. While it is acknowledged that the Spam Bill generally represents a commendable initiative, this submission makes no comment as to the suitability of other parts of the Spam Bill.

“Australian Link”

It is submitted that Sections 7(d)(ii) and 7(c), as found in the Spam Bill, may provide for an unnecessarily wide application of the Spam Bill. Imagine the following scenario: A person working at the Stockholm office of a large international organisation receives a commercial electronic message (as defined in the Spam Bill), while in Stockholm. Imagine further that the commercial electronic message is in Swedish, is sent by a Swedish corporation located in Sweden, and relate to a specifically Swedish product or service. Under these circumstances it would be undesirable for Australian spam legislation to be applicable. Yet, that is exactly what the result of Sections 7(d)(ii) and 7(c) may be in certain circumstances.  If the international organisation receiving the commercial electronic message “carries on business or activities in Australia when the message is accessed” Sections 7(d)(ii) would seem to indicate an “Australian link”. Further, if the international organisation receiving the commercial electronic message is set up in such a manner that all e-mails are accessed from a mail server located in Australia (perhaps due to the organisation’s head office being located here), Sections 7(c) would seem to indicate an “Australian link”. Both these situations involve what the Explanatory Memorandum refers to as “overseas to overseas” situations. Of course the Swedish company sending the commercial electronic message might find some comfort in Section 16(3), but it is still undesirable for the legislation to provide that there may be an Australian link also in pure “overseas to overseas” situations. In fact, the approach adopted in the Spam Bill would seem to be in conflict with the current principles of legislative jurisdiction of international law. While the result for the sender of the commercial electronic message may be the same, there is consequently an important distinction between a piece of legislation not claiming to apply in “overseas to overseas” situations, and a piece of legislation claiming to apply but, at the same time, provide a defence in “overseas to overseas” situations. This must be addressed.

Perhaps less important, but still worth being mentioned, it must be questioned whether an alternative to the word “link” would be better. It can reasonably be assumed that any spam-related legislation coming into force will be of interest to a wide range of people, many of whom would instinctively associate the term “link” with so-called hyperlinks. While the context in which the term is used should make it clear that “link” does not refer to hyperlinks, it might be better to use another term. One possible alternative would be “connection”. Further, such a change should not have particularly wide implications, as the whole concept of “Australian link” is, so far, specific to the spam context.   

An argument for allowing private actions

It is appreciated that several competing concerns must be taken into account when deciding whether or not to provide for private actions. The below must only be seen as one argument in favour of the Spam Bill allowing for private actions in relation to spam.

The recognition and enforcement of judgments is a major concern in virtually all cross-border disputes. As the absolute majority of spam originates from outside Australia, recognition and enforcements problems are perhaps particularly relevant in the context of spam regulation. While the rules governing the recognition and enforcement of foreign judgments vary from state to state, a rather common feature is that penal or administrative judgments are not enforced (at least not in the absence of prior arrangements). Consequently, an Australian judgment rendered under the Spam Bill would have little or no potential for being recognised and enforced overseas. Also the recognition and enforcement of civil judgments is often a cumbersome exercise, but much more likely to succeed than an application for the recognition and enforcement of criminal or administrative judgment. Against this background it could perhaps be said to be unfortunate that the Spam Bill does not provide for private actions. At any rate, the potential for recognition and enforcement overseas must be a factor given serious consideration in determining whether or not the Spam Bill should provide for private actions. 
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