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1. ELIGIBLE RENEWABLE ENERGY SOURCES

Background

Section 17 is central to the achievement of the objectives of the Renewable Energy (Electricity) Act 2000 as it lists eligible renewable energy sources (ERES) and ineligible energy sources. 
The list of ERES, however, includes a number of terms arising from substantial amendments made during passage which require clarification. 

Proposed amendments

The proposed amendments would:

· confirm that fossil fuel based products such as plastics and rubber would not be eligible under the Act as a renewable energy source;

· simplify the list to remove redundant terms (Table A refers); and

· provide a power to make regulations to restrict the meanings of any of the eligible renewable energy sources and extend/clarify the meanings of the ineligible energy sources listed in section 17 of the Act.

Benefits arising from the proposed amendments include:

· providing certainty to industry regarding the interpretation of any eligible renewable energy source; 

· maintaining the integrity of the Act by confirming that materials or waste products that are made or derived from fossil fuels such as plastics will not be eligible as a renewable energy source; and

· signalling that it is the eligible renewable energy source that is of interest – not the technology used to generate electricity.

Table A: Proposed Changes to Eligible Renewable Energy Sources

	Original
	As Amended
	Reason for Change

	Hydro
	Hydro
	No change

	Wave
	Wave
	No change

	Tidal
	Tide 
	No change

	Ocean
	Ocean
	No change

	Wind
	Wind 
	No change

	Solar
	Solar
	No change

	Geothermal aquifers
	Geothermal aquifers
	No change

	Hot dry rocks
	Hot dry rocks
	No change

	Energy crops
	Energy crops
	No change

	Wood waste
	Wood waste
	No change

	Bagasse co-generation
	Bagasse
	Co-generation is a technology not a source

	Black liquor
	Black liquor
	No change

	Crop waste; agricultural wet waste
	Agricultural waste
	Clarification and removal of redundant term

	Food and agricultural wet waste
	Food waste and food processing waste
	Clarification

	Municipal solid waste combustion
	Biomass-based components of municipal solid waste
	Removal of technology (combustion), and clarification of intent that only biomass component eligible

	Crop waste 
	Waste from processing agricultural products
	Clarification

	Landfill gas
	Landfill gas
	No change

	Sewage gas
	Sewage gas
	No change

	Solar hot water
	Removed
	Removal of irrelevant term

	Fuel cells
	Removed
	Removal of technology

	Photovoltaic and photovoltaic renewable stand-alone power supply systems
	Removed
	Removal of redundant term (covered by solar energy, wind and hydro) and technology

	Wind and wind hybrid renewable stand-alone power supply systems
	Removed
	Removal of redundant term (covered by solar energy, wind and hydro) and technology

	Micro-hydro renewable stand-alone power supply systems
	Removed
	Removal of redundant term (covered by solar energy, wind and hydro) and technology

	Co-firing
	Removed
	Removal of technology


2. DOUBLE LIABILITY

Background

Particular contractual arrangements may result in more than one liable party under the Renewable Energy (Electricity) Act 2000 (the Act) for the same physical quantity of electricity. 

This potential for double liabilities was foreshadowed during passage of the measure, and was addressed to the extent possible at the time, by inserting an additional subsection (s.33(2A)) in the Act.

Two affected parties contend on legal grounds that subsection 33(2A) is ambiguous and have pressed for early resolution to this issue. 

Proposed amendments

The proposed amendment under the Renewable Energy (Electricity) Bill 2002, will have the effect of placing the future liability, commencing from the 2002 compliance period, solely on wholesale purchases of electricity from the National Electricity Market (NEM).

This amendment does not change the liabilities of entities for 2001, however, transitional provisions create an opportunity for the affected party to mitigate the costs it has incurred in acquitting renewable energy certificates (RECs) against its apparent 2001 liability.

Failing to address this problem now will result in increasing compliance costs each year under rising interim targets and continues to cause industry uncertainty.

3. INTERCONNECTED GENERATORS AND GAMING

Background

Under the measure, an accredited power station is rewarded for all renewable electricity generated in a year that is in excess of its 1997 eligible renewable power baseline. However, if a power station does not reach its baseline, there is no penalty. 

This situation creates the potential for a group of power stations that share a common renewable energy resource to act in concert to manipulate their individual power outputs and thereby increase the group’s renewable energy certificate entitlement in any particular year without generating additional renewable electricity. 

The potential for gaming to negatively impact on the integrity and effectiveness of the legislation was recognised during the development of the legislation. Regulations designed to discourage it were made, based on the concept of a system baseline for a group of interconnected power stations. It is likely, however, that the Act does not achieve the intended objective.   

Proposed amendments

The amendment proposed is a simpler and more clearly targeted alternative to system baselines, which enables the Regulator to suspend the accreditation of a power station if a number of preconditions for gaming are met. As a safeguard the Regulator must have regard to available information that demonstrates that specific preconditions were not the result of a gaming arrangement.

While it is recognised that a range of technological, environmental and logistical factors may impact on the power station’s generation in a given year, the proposed amendment provides both the opportunity and the strong incentive for power stations to be proactive in informing the Regulator of these factors.

Any decision by the Renewable Energy Regulator to suspend accreditation of a power station is subject to review under the Administrative Decisions Judicial Review Act 1977.

4.  NEW REGULATOR’S POWERS 

Background

Section 14 of the Renewable Energy (Electricity) Act 2000 requires the Renewable Energy Regulator to determine three matters:

· the components of an electricity generation system that are taken to be a power station for the purposes of the Act (s.14(1)(a)) 

· whether the power station is eligible for accreditation (s.14(1)(b))

· the 1997 eligible renewable power baseline for the power station (s.14(3)).

There is no express power in the Act to revoke, vary or suspend a determination made by the Regulator.  Good reasons for such action could include: acting on a request of the registered person for that accredited power station, fixing genuine mistakes, or ensuring that changes to operating conditions, legislation or electricity market operating rules are reflected.

Once certificates are created and registered, the Regulator has no power to revoke them. At present the only way in which a person’s right to create certificates can be removed is by suspension under s.30 following conviction under s.24(3).  In other circumstances, the Regulator has no sanction against registered persons who do not demonstrate sufficient care in the creation of certificates. 

Proposed amendments

The proposed administrative amendments to the Regulator’s variation and suspension powers will bring the Renewable Energy (Electricity) Act 2000 in line with comparable Commonwealth legislation.

The Regulator’s proposed new powers will be subject to administrative review so that proponents may seek redress if they are dissatisfied with the Regulator’s decision.

5. NEW INFORMATION GATHERING POWER

Background

The Renewable Energy (Electricity) Act 2000 contains provisions allowing authorised officers to go onto particular premises, and while on those premises, officers can request, or if a monitoring warrant is obtained, require persons on the premises to answer questions about the creation or transfer of certificates, relevant acquisitions of electricity or the provision of information under the Act. Authorised officers may also obtain documents at the premises they enter, under certain circumstances.

However, aside from this, the Regulator lacks a power to generally seek information and answers to questions about matters arising under the Act. This may mean that the Regulator is unable to obtain information necessary for the performance of his or her functions. 
This approach is inconsistent with a range of other Commonwealth legislation and to address this issue a new general information gathering power has been sought and a set of consequential administrative penalties.

Proposed amendments

Under the new information gathering power, if the Regulator has reason to believe that a person has information or a document that is relevant to the operation of the Act, the Regulator may require the person by written notice to provide that information or documents within the period and in the manner and form specified in the notice. A person will then be guilty of an offence if the person fails to comply with this request or gives to the Regulator information, evidence or documents knowing it is false or misleading. 

In addition, several minor technical amendments have been made to existing offence provisions to clarify meanings and to ensure that monitoring powers available apply to information provided for the purposes of both the Act and the supporting Regulations.

6. SOLAR WATER HEATERS

Background

For a solar water heater (SWH) to be eligible to generate renewable energy certificates under the Act it must:

· be a device that heats water using solar energy;

· displace non-renewable electricity; 

· have been installed on or after 1 April 2001; and

· replace an existing electric hot water system or an electric-boosted solar water heater that has been installed at the same location for over 1 year; or

· be installed in a new building; or

· be the first installation of a water heater in an existing building.

Solar water heaters replacing gas water heaters, gas-boosted solar water heaters, or water heaters using any other fuel are not eligible for renewable energy certificates.

The number of certificates that can be created for a particular installation of a SWH is set out in Schedule 7 of the Regulations and varies according to model and location (post code).

Certificates may be created by the owner of the SWH or assigned to another person, typically the retailer, so long as that person is registered under the Act.

Proposed Amendments

The proposed amendments respond to industry’s need for more flexible arrangements to address the significant and potentially costly delays in new product roll-out.  At present Schedule 7 of the Regulations, which lists the solar water heater models that are eligible for Renewable Energy Certificates can only be updated through a formal amendment process, which can be time consuming.

Under the proposed amendments, the Regulator will establish and maintain on the internet a formal register of eligible solar water heaters and certificate numbers. The register can be easily updated and is widely accessible and will replace Schedule 7. Transparency in calculating the number of certificates for new models will be assured by setting out the methodology in the Regulations and requiring the Regulator to have regard to this methodology in making his or her determinations.

Consistent with the framework of the legislation and in recognition of the practical difficulties, the requirement that solar water heaters displace non-renewable electricity will be removed. 

To streamline administration, we will also ensure that the time period after installation of a solar water heater in which renewable energy certificates can be created is limited to 12 months.

7.    AMENDMENTS TO THE ADMINISTRATIVE DECISIONS JUDICIAL REVIEW ACT 1977

Background

The Renewable Energy (Electricity) Act 2000 imposes a tax on wholesale acquisitions of electricity. A liable entity can avoid the payment of this tax by instead surrendering ‘renewable energy certificates’ (RECs), which can be traded on an open market. Like other taxation legislation, the Act provides for assessments to be made of the liability of liable entities. In this case two assessments are made - an assessment of the shortfall of RECs and an assessment of the charge which is payable in respect of that shortfall.

In reviewing the operation of the Act it has become apparent that the avenues of appeal regarding shortfall and shortfall charge assessment decisions are inconsistent with other taxation legislation. 

Proposed amendments

The proposed amendments to the Administrative Decisions Judicial Review Act 1997 address this problem.

The comprehensive objections procedures set out in the Renewable Energy (Electricity) Act 2000 whereby a person dissatisfied with an assessment may object to the Regulator and if still dissatisfied, seek review of the Regulator’s decision in the Administrative Appeals Tribunal or appeal to the Federal Court against the decision will be maintained.
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