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	21 October 2002
	Ref.
	570/35/11


The Secretary

Senate ECITA Legislation Committee

Parliament House

CANBERRA  ACT  2600

Dear Mr Curtis

Senate Environment, Communications, Information Technology and 

the Arts Legislation Committee

Inquiry into the Renewable Energy (Electricity) Amendment Bill 2002

I wish to bring to the Committee’s attention a significant problem with the renewable energy regime which is poorly addressed by the Renewable Energy (Electricity) Amendment Bill 2002.

The Bill has been presented to Parliament as being merely a collection of minor amendments to assist administration.  Regrettably, Enertrade is keenly aware of one significant economic policy question that is addressed deliberately by the Bill.  Enertrade’s issue lies in respect of clause 60, which concerns the allocation of liability for the renewable energy shortfall charge imposed by the Act.  Specifically, clause 60 would resolve the Act’s double allocation of liability for one block of energy to both Enertrade and the Gladstone Power Station Participants by imposing sole liability on Enertrade.  Enertrade, for reasons I will explain below, considers that solution to be inconsistent with the original intent of the legislative design and unsound for economic and social policy reasons.

The office of the Minister for the Environment and Heritage has advised Enertrade that this issue is one that is recognised as important and which the Minister would like to discuss.  Nonetheless, Enertrade greatly appreciates the opportunity to inform the Committee of a matter with implications for the successful implementation of the renewable energy scheme.

The Committee may find some background information helpful.  In 1993 the Queensland Government sold the Gladstone Power Station to the Gladstone Power Station Participants (a Comalco-led joint venture).  The GPS Participants at the same time signed a long-term contract to sell 810MW of electricity to Boyne Smelters Limited (of which Comalco is the majority owner) for its smelter at Boyne Island.  The State of Queensland, under a separate contract with the GPS Participants, undertook to procure the transport of that electricity from GPS to the Smelter along the State’s transmission network.  When the State’s electricity industry was restructured in 1997 the contractual obligations were reassigned.  Enertrade has been the procurer of the transport services from Powerlink, Queensland’s transmission company, since then.

The later advent of the National Electricity Market complicated the arrangements.  The National Electricity Code requires a generator having GPS’ characteristics to be dispatched centrally through the NEM.  Yet, to preserve the financial outcome from the sale of GPS, the GPS-BSL transaction had to be ring-fenced from the NEM.  This was effected through two phantom NEM transactions occurring contemporaneously with the real, original transaction between GPS and BSL.  First, Enertrade bids GPS’ BSL-load-meeting energy into the NEM.  Second, Enertrade buys that energy from the NEM for the sole purpose of equilibrating the market.  Clearly, the energy Enertrade buys from the NEM is not in fact available to it for use or on-sale to other parties.  This means the NEM sale and purchase are zero-sum transactions for Enertrade and the market.

Comalco’s and Enertrade’s lawyers have advised separately that sections 32 and 33 of the Act respectively impose liability for the Boyne Island Smelter load on Enertrade – for its purchase from the NEM - and the GPS Participants - for their direct sale to BSL.  Queensland Treasury lawyers have considered and endorsed this view.  All parties including the Commonwealth agree this outcome is inappropriate and needs to be remedied by placing liability solely on one party.

The policy question is which party ought to bear the liability.  Comalco and Enertrade, in discussions with and submissions to the Australian Greenhouse Office and the Office of the Renewable Energy Regulator, have argued jointly for in excess of 18 months that Enertrade ought not to be liable and that sole liability should fall on the GPS Participants.  (Enertrade understands the AGO regards GPS’ liability as uncertain.  Yet, the ORER in February 2002 accepted GPS’ acquittal of renewable energy certificates for 2001 for the energy concerned.  It would be rather unusual for the Commonwealth to accept acquittal of a liability by a party whom it did not consider liable.)

The Enertrade-Comalco view of the intent of the Act’s design is supported by a letter of 21 September 2000 from Senator Hill to Queensland’s then Minister for Mines and Energy.  Senator Hill advised the Minister that the Act imposes liability on wholesale purchasers of electricity because those parties “who are typically intermediaries between generators and end-use customers, are best placed to manage the implementation of this measure”.  Enertrade, as I have explained, is not an intermediary and has no contractual capacity to manage the measure’s implementation, which would have a projected cost to Enertrade of $135M.  An insistence on leaving Enertrade liable is not consistent with the original reason for making NEM purchasers liable.  Consequently, Enertrade and Comalco concluded that Enertrade is not a sensible target for liability under the Act.

Further, there is an obvious micro-economic inefficiency created by placing liability on a party in Enertrade’s position rather than an intermediary who can pass the cost through to the end user.  Although the mechanism in this case will extract the tax to subsidise renewable energy fuelled generating plant, it plainly fails to send any price signal to an end user of energy about its choice of energy source.  Such a signal is a key driver of behavioural change: in its absence the tax is imposed randomly.  The subsidy to renewable energy generators then might as well be provided out of consolidated revenue through an increase in general income taxation.

In addition, the enactment of clause 60 will diminish social welfare in Queensland, because the State of Queensland ultimately will meet Enertrade’s costs from the liability.  Public funds in the vicinity of $135 million would be diverted inappropriately away from essential public infrastructure and services and directed toward the aluminium industry if the Commonwealth were to pursue the proposed amendment.  Imposing liability on Enertrade threatens to diminish the Queensland Government’s capacity to deliver services to the public.

In September 2001 Enertrade submitted a proposal to the ORER for an amendment to the Act to place sole liability on GPS (a copy is attached).  It remains the view of Enertrade and Comalco that Enertrade’s proposed amendment is the most appropriate means of resolving the double liability.  I therefore strongly urge you to substitute the Enertrade amendment for the Bill’s current clause dealing with the double liability.

Enertrade would appreciate an opportunity to present its case directly to the Committee.

I look forward to the Committee’s further consideration of this significant issue.

Yours sincerely

Michael Cavell

CHIEF EXECUTIVE OFFICER

Level 15


61 Mary Street


GPO Box 10


Brisbane Queensland


Australia 4001


Telephone  +61 7 3228 8111


Facsimile  +61 7 3228 8100
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