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The Communications, Electrical and Plumbing Union (CEPU) welcomes the opportunity to comment on recently proposed amendments to the Australian Postal Corporation Act 1989, the Trade Practices Act 1974 and the Communications Authority Act 1997.

The CEPU notes that the Postal Services Legislation Amendment Bill 2003 represents a further step in the process of liberalisation of postal services within Australia, albeit a modest one.  More sweeping changes to the existing powers and functions of Australia Post were proposed in the Postal Services Legislation Amendment Bill 2000, which was eventually withdrawn in the face of community and parliamentary opposition. A subsequent legislative initiative aimed at enlarging competitive opportunities within the postal market (the Communications and the Arts Legislation Amendment Bill 2000) did not go beyond the draft stage.

The fact that both these attempts at postal “reform” were aborted suggests that the Australian parliament is yet to be convinced that deregulation of postal services will benefit the community at large, as opposed to the commercial interests seeking to enter the more profitable sectors of the postal market. The Communications, Electrical and Plumbing Union shares this scepticism and has consistently argued against any further erosion of Australia Post’s reserved service, pointing to the impacts this must inevitably have on the corporation’s ability to fund its community service obligations.

1. Aggregation and Document Exchange Services.

The provisions of this bill, which extend the legal rights of certain categories of postal service providers, are therefore of concern to the Union. We regard them as largely unnecessary. The immediate beneficiaries of the amendments – mail aggregators and document exchange service providers – already operate successfully in competition to Australia Post, as the Explanatory Memorandum acknowledges. By guaranteeing them new rights, however, the bill enlarges the legislative space in which these companies operate and hence levers open a section of the business mail market.

The CEPU acknowledges that the proposed bill contains safeguards designed to restrict the operations of such companies to what is in practice (if not in law) the status quo and to prevent their establishing rival public networks. Document exchange services, for instance, will only be offered to persons who actively choose to be members of the service, who pay fees to be members and who have a “unique identifier” that is not a postal address and does not include a street name. Aggregators will now be able to collect bulk mail from small customers, but will still have to lodge it at mail centres. These provisions, if effective, should limit the scope for “cherry picking” of the business mail market and hence protect Australia Post’s financial standing and the integrity of its reserved service operations.

The fact remains, however, that the bill extends the legal opportunities for activity in profitable sections of the postal market while imposing no obligations on Australia Post’s competitors to contribute to the cost of unprofitable services. The CEPU considers that these arrangements are fundamentally inequitable and only tolerable while the market share of aggregators and document exchange providers remains small. Should the new arrangements lead to a major growth in the activity of these alternative providers, however, they will soon begin to undermine the financial foundations of the reserved service operation.

The question therefore also arises as to how the new arrangements will be monitored and enforced to prevent these “niche” services mutating into fully-fledged delivery networks. Already, providers of such services are known to operate outside the letter of the existing legislation. Indeed, as the Explanatory Memorandum indicates, the proposed amendments are designed to legitimise this present activity (rather than to widen its sphere). It is therefore not hard to envisage a situation where Australia Post’s competitors again begin to push out the regulatory boundaries established by this new legislation. The bill proposes no mechanisms or sanctions to address this danger, other than those provided by the existing Act i.e. Australia Post’s ability to apply to the Federal Court for relief in the event of an infringement of its rights.

If it is indeed the Government’s intention to restrict the opportunities for competitive entry into the business mail market (as opposed to allowing deregulation by stealth), it should signal this by providing more certain penalties for infringements. The CEPU believes that the Government should introduce fines for breaches of the Australian Postal Services Act 1989, in line with the approach that has been adopted in the telecommunications industry.

2. Role of the Australian Communications Authority (ACA) and the Australian Competition and Consumer Commission (ACCC).

The Postal Services Amendment Bill 2003 extends the powers of the Australian Competition and Consumer Commission (ACCC) and creates a new role for the Australian Communications Authority (ACA) in postal regulation. Again, the CEPU queries the value of these provisions, which will involve certain costs for no certain benefits.

2.1. Powers of the ACCC. 

The Bill will empower the ACCC to require Australia Post to keep records about its reserved (and other) services and to monitor any cross-subsidisation within the corporation’s business. This provision represents a response to competitors’ (mainly newsagents) claims that Australia Post engages in anti-competitive cross-subsidisation of its non-reserved services. As the Explanatory Memorandum admits, however, the National Competition Council (NCC) found no evidence for these claims when they inquired into the question.  The CEPU believes that these new requirements will impose additional costs on Australia Post and on the ACCC without delivering any certain benefits to the industry and its customers. 

2.2. Role of the ACA

Similarly, the union questions whether the granting of new functions to the ACA will produce any public benefit. Under the proposed bill, the ACA is charged with costing Australia Post’s Community Services Obligation and with monitoring and reporting on Australia Post’s service performance. The new requirements will involve some duplication of functions, as Australia Post itself will presumably continue to make its own estimates of CSO costs for the purposes of planning. The cost of such duplication will ultimately be born by the public.

The Union’s experience in the telecommunications sphere (i.e. with estimates of the cost of the Universal Service Obligation) leads it to believe that the costing process will be time-consuming and contentious. At the same time, it will serve no clear or immediate regulatory purpose, there being no proposal to share the costs of the CSOs between industry participants and no indication of what consequences might flow from any discrepancies between the ACA’s estimates and Post’s estimates of actual and/or forecast costs. 

Indeed, the Union suspects that the real purpose of these provisions is to lay the ground for alternative funding of the CSO as part of a broader postal deregulation package. The CEPU would, of course, oppose such a move and especially any future proposal to fund postal CSOs from the federal budget.

3.3. Cost-benefit analysis.

As indicated above, the CEPU is sceptical as to the real value of these new ACCC and ACA functions to the community. Should these provisions be adopted, however, the Union believes they should be subject to a cost-benefit analysis after each year, not simply to a costing exercise, as provided for by the Bill.

