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19 August 2002

The Secretary

Senate Environment, Communications, 

Information Technology and the Arts 

References Committee

Parliament House

Canberra  ACT  2600

Dear Sir/Madam,

INQUIRY INTO THE ROLE OF LIBRARIES IN THE ONLINE ENVIRONMENT

Introduction

1. The Copyright Agency Limited (CAL) is a copyright collecting society that administers, on a non-exclusive basis, the copyright controlled by its members.

2. CAL is a not for profit company limited by guarantee. 

3. CAL currently represents the reproduction rights of 6137 direct “author” and “publisher” members who, in turn, represent many thousands of authors and publishers.  CAL also represents thousands of other copyright owners through reciprocal agreements with overseas collecting societies. 

4. CAL has been declared by the Attorney-General to be the collecting society for the reproduction and communication of works by educational institutions under Part VB of the Copyright Act 1968 (the Act).  CAL has also been declared by the Copyright Tribunal to be the collecting society for government copying for the purposes of Part 2 of Division VII of the Act.

5. Pursuant to these declarations, CAL administers statutory licences through which educational institutions and Commonwealth, State and Territory governments remunerate copyright owners for the copying of their works.

6. In addition, CAL offers voluntary licences to the public and corporations for the right to copy published works.  As a single resource, CAL can provide copyright clearances for hundreds of thousands of books, articles and artistic works through its licences to copy.

Copyright and exceptions 

7. The objective of protecting the private rights of copyright owners through copyright is to enrich society and the public good by encouraging and fostering original cultural, educational and scientific expression. 

8. The exclusive rights given to copyright owners to control the uses of their works are not absolute, but are limited in a number of ways. Some of the limits are :

a) Duration – generally a creator has control over their works for their life plus an additional 50 years.  After that copyright material becomes part of the public domain.

b) Uses – copyright owners are only entitled to control some uses of their works.  For example copyright owners in books and journals do not control the rental or lending of their works.  

c) Protection – copyright only protects the expression of ideas not the underlying ideas themselves.  This is to encourage the reuse, criticism or discussion of the ideas contained in copyright works.

d) Exceptions – copyright law also includes a number of defences to infringement of copyright by third parties. Some examples of these are the fair dealing defences, the library and archive copying provisions, and the statutory licences for education and government.

The Three Step Test
9. The international standard against which all exceptions to copyright owner’s rights are assessed is set out in Article 9(2) of the Berne Convention for the protection of Literary and Artistic Works. This test is often referred to as the three step test. The application of this test was confirmed in the TRIPS Agreement, and the WIPO Copyright Treaty. Australia is a party to all three of these conventions.

10. The three step test permits exceptions to the copyright owner’s rights to be made in national legislation if they:

· Apply only in certain special cases – this implies that the exceptions to copyright must be clearly defined, narrow in scope and reach; and

· Not conflict with the normal exploitation of the work - the uses permitted by the exceptions to copyright must not be of considerable or practical importance or economically compete with the author’s interests; and

· Not unreasonably prejudice the legitimate interests of the author – the legitimate interests of the author include both moral and economic rights. It may be that if the exception to the exclusive right provides for a payment to the copyright owner then permitting a use in legislation will not unreasonably prejudice the interests of the copyright owner. 

11. For example, the educational statutory licence for educational uses of copyright material is justified on the grounds that it is a special case and that photocopying does not conflict with the normal exploitation of the work.

12. However, because the volume of copying under the exception is so great that it unreasonably prejudices the legitimate interests of the copyright owner, payment to copyright owners is required under this statutory licence.

13. CAL supports the continuing need to protect copyright works, in order to encourage intellectual creative effort and investment. CAL also supports exceptions to copyright for the public benefit, provided that those exceptions are within the scope set out in the three step test.

14. CAL also supports the important role that libraries have to play as providers of public information in the online environment. However, CAL believes that this needs to be balanced with the public interest in protecting copyright owners’ rights in their intellectual property.

Library Copying Provisions

15. At the time when library provisions were introduced copying was technically very limited, and their justification was that they permitted copying only in certain special cases, the copying did not conflict with the normal exploitation of the work and did not unreasonably prejudice the interests of the copyright owner.  

16. However, since their introduction, a sophisticated and extensive system of inter-library and user document supply has been developed by Australian libraries utilising these provisions with high powered copying and communication technology.  In CAL’s view, the extensive use made of these provisions now prejudices the legitimate interests of the copyright owner. Authors and publishers should not be put in the position of effectively subsidising the copying of their works for some classes of library users.

17. Under the library copying provisions, libraries may charge for the supply of the reproduction/communication of the work to the library client on a “cost recovery” basis, including in this charge a sum to offset their general overheads.  CAL understands that the currently recommended charge made for the supply of an item by library organisations is between $13.20 and $26.40 per article depending on speed of delivery.  A copyright fee is not included in the fee.

18. Reproduction of copyright material by Australian libraries is considerably more extensive than that permitted under the copyright legislation of Canada, the UK and USA.  CAL refers to the report by Ian McDonald for the Centre for Copyright Studies called A Comparative Study of Library provisions from photocopying to Digital Communication. That report makes an extensive review of the systems in other jurisdictions. A copy of this report is enclosed for your information
.

19. CAL has made a number of detailed submissions to government in respect of our concerns with the current library copying provisions.  In particular, we refer the Senate Committee to CAL’s October 1999 submission to the House of Representatives Standing Committee on Legal and Constitutional Affairs (LACA).

Secondary markets for the exploitation of copyright owner’s works

20. A contributing factor in the failure of the library exceptions to comply with the three step test has been the development of secondary markets for the exploitation of copies of works. These document delivery markets have developed, partly as a result of the enhanced ability for copyright administration and management by collecting societies, such as CAL.  However, the continued evolution of this market is inhibited by the extent and nature of the library copying exceptions. 

21. The market is active and competitively priced.  For example to purchase a copy of an article published in an Australian journal from a commercial document delivery service costs $15-$20.  This price INCLUDES a copyright fee of around $5.00 for the author and publisher.  The copyright royalty constitutes between 25% and 30% of the price.  This amount is similar to that charged by Australian public libraries under the library copying provisions, where no copyright fee is paid to the author and publisher.

22. Annexure “A” sets out a number of organisations that are operating in this market, including organisations that offer online services.  Each of these organisations either charges a copyright fee or has licensed the use of the works.  This means that the copyright owner will be fairly remunerated for the copying.

The Online Environment

23. Two of the rights controlled by copyright owners are the right of reproduction (section 31(1)(a)(i) of the Act) and communication (section 31(1)(a)(iv) of the Act). The 2000 Digital Agenda amendments to the Copyright Act, confirmed that these rights apply in a digital environment and acknowledged the importance of these rights to copyright owners, to allow them to exploit legitimate new markets for their original products.

24. The Digital Agenda amendments to the Copyright Act also extended the specific exceptions to copyright for libraries. These exceptions allow libraries to reproduce and communicate parts of works for library clients in certain circumstances (see sections 49, 50 and 51 of the Act).  

25. At the time of the Digital Agenda amendments, CAL objected to the extent to which reproduction and communication of copyright works were permitted under these exceptions. This is because in our view, the provisions do not comply with the three step test and do not meet Australia’s international obligations. They deny content creators a fair payment for large scale copying and communications of their original works.

26. In CAL’s view, this can be remedied through: 

· limiting the availability of exceptions which permit copying for free to certain categories of libraries, such as public libraries; and

· by introducing a statutory scheme (with payment to copyright owners) for other reproductions and communications of copyright material by libraries.

27. In CAL’s view, these measures would provide a sound foundation to ensure that libraries will be the primary public information resource in the online environment.

28. The remainder of this submission sets out CAL’s proposals in more detail.

Definition of Library
29. Libraries that are conducted for a profit are not permitted to use the library exceptions. However, the effect of this is limited by section 18 of the Act which provides that:

A library shall not be taken to be established or conducted for a profit by reason only that the library is owned by a person carrying on business for profit

Consequently, corporate and private sector libraries rely on the library copying provisions to copy and communicate works.

30. Corporate and private sector libraries are involved in a wide range of copying of copyright material in reliance upon the library copying provisions in the Act, including:

· copying for supply to users who are employees of the administering corporation, its subsidiaries and branches;

· copying for supply to third parties, usually clients of the corporation or the library;

· copying for supply to other private or public sector libraries; and

· receipt and further internal copying of material requested from public sector libraries and copying for preservation.

31. While CAL supports the rights of students and researchers to obtain copies of or electronic access to a wide range of copyright material, our members do not consider that authors and publishers should “subsidise” the budget and operations of private sector libraries by permitting unremunerated access to their copyright materials by commercial bodies. This is particularly the case where those research activities may lead to the grant of exclusive rights such as a patent.  

32. CAL notes that in Europe, the provisions permitting libraries to make reproductions of copyright works, are limited to publicly accessible libraries, and to acts of reproduction which are ‘not for direct or indirect economic or commercial advantage’
.  These provisions allow for fair payment under a licence.  

33. CAL submits that section 18 of the Act should be repealed. In CAL’s view, a definition of “library” that excludes a library owned by a person or body carrying on business for a profit and maintained for business purposes, should be included in the Copyright Act.

34. CAL notes that the Australian Copyright Council included in their 1999 submission to LACA a definition of library that excluded libraries that form part of a for-profit organisation.

35. CAL acknowledges the importance of the participation of private sector libraries in the inter-library loan and supply system. However, CAL does not agree that this participation may only take place by making available to those private sector libraries the whole suite of library copying provisions.  
36. To address this concern, CAL will provide a complimentary licence scheme, free of any copyright fee:
a) where a private sector library supplies to a public sector library;

b) where a private sector library supplies (free of charge) to a remote or disadvantaged user.

37. CAL recommends that legislative acknowledgment be made for a system of complimentary licensing which will allow the continued interchange of copyright material between the public and corporate library sector, and which will operate as part of the fee-for-supply system already in place within the public and private library sector.

38. In order to acknowledge a system of complimentary licensing for the private sector, CAL suggests that the following section be added to the end of part III Division 5 of the Act, analogous to the current S.135Z;

Nothing in this Part affects the right of the owner of the copyright in a work to grant a licence authorising a library or archives (irrespective of whether it is controlled or conducted for the purposes of a business conducted for profit) to make or communicate or cause to be made or communicated a reproduction of the work without infringing copyright.

39.  CAL acknowledges that a further concern with our proposal may relate to copying for preservation purposes within commercial libraries. In this event, as the copying is for preservation and not for supply to users, CAL has no objection to commercial libraries continuing to be able to make copies for preservation purposes. This is because that copying would not breach the three step test, referred to earlier.

Statutory Licence

40. CAL submits that a statutory licence with the facility to ensure payment to copyright owners, in circumstances where there is a public interest in libraries being able to supply copyright material to users or to other libraries but where the use would otherwise prejudice the copyright owners interests, is a workable alternative to the current situation.  

41. A statutory licence is a strategy which will enhance the wider use and distribution of information resources held by libraries, including the establishment of library networks, improved online access in libraries, online libraries, and greater public knowledge and skill in using library resources. At the same time, the statutory licence provides for equitable remuneration to be paid to authors and creators and producers of original works, as part of the current library access fee.

42. A statutory licence can be justified in the same way as the educational statutory licence, as the volume of copying which takes place is now so great and the quality of copies so good, to allow the copying to continue without a copyright payment unreasonably prejudices the legitimate interests of the content creator. 

43. A benefit of such a licence is that it will give certainty to private sector and their users with respect to the risk of copyright owners taking action against them for copyright infringement.  

44. It is CAL’s belief that the statutory licence should apply where the library makes a charge or obtains some commercial advantage from the supply of copyright material. The terms of the licence, including the records to be kept and payments to copyright owners would be subject to the jurisdiction of the Copyright Tribunal to ensure equity. 

45. CAL notes that the objection to a statutory licence put forward by users in the past has been based on the administrative burden and the cost that complying with the licence would place on the sector.  Neither of these objections is in CAL’s view a sufficient justification to override the legitimate interests of copyright owners, and to provide free copying provisions for libraries.

46. In any event, such arguments do not recognise the significant cost and administrative burden the current request and declaration system places on the library sector
, which would be replaced by the administration of the statutory licence.  Such a statutory licence works successfully in the education and government sectors.

47. A statutory licence which would be administered through a sample survey, would cost less for the library sector to administer (including the payment of a fee to copyright owners) than the current system.

Conclusion

48. We thank you for this opportunity to make a submission on this issue. If the Committee would like further information in relation to CAL’s submission, please do not hesitate to contact us.

Yours sincerely

Michael Fraser 

Chief Executive
ONLINE DOCUMENT SUPPLY INCLUDING COPYRIGHT PAYMENTS

ANNEXURE “A”
INTRODUCTION
The following are examples of organisations operating in the secondary market for the reproduction and communication of copyright works, and making payments to copyright owners for these uses.  They are divided into two groups, those licensed by CAL and those licensed by other copyright owner groups. 

LICENSED BY CAL

ABIX

1. ABIX is an Australian information commercial database providing access to business content to users via a subscription. The sources include a wide selection of daily newspapers plus weekly, fortnightly and monthly business magazines and industry journals.

2. ABIX is updated 24 hours a day, seven days a week. ABIX has a comprehensive 20-year archive dating back to 1981 and provides access to content sourced from over 200 key Australian publications. 

3. Information analysts at ABIX summarise and index full-text articles into 200 word executive summaries. ABIX summaries are indexed into a range of categories that include the United States Library of Congress and ANZSIC (Australia and New Zealand Standard Industry classification) classifications. 

4. Once in the ABIX database, the summaries (of which ABIX owns the copyright) provide fast access to the key points of a full-text article, in a concise, easy-to-read and easy-to-assimilate web-ready format. ABIX is designed to give a user access to the key information for effective business decisions. 

5. ABIX also provides hard-copy document delivery under licence from Copyright Agency Ltd at $13.20 total cost per article for ABIX direct subscribers and $46.20 total cost for ad hoc requests.

Australian Council for Educational Research (ACER)—EdResearch Online

6. EdResearch Online is a database of 11,558 research documents and articles: 8, 698 are linked to freely available full text documents: 2,860 journal articles can be purchased online for $22 per article (1st copy). 

7. There is no charge to search the database or access the bibliographical citations and abstracts. A charge is only incurred through purchase of one of the 2,860 articles with copyright protection. 

8. Cunningham Library at the Australian Council for Educational Research (ACER) delivers its Complete Article Service from its web site where researchers and students can download the scanned images of the full text of articles selected from 120 Australian journals related to education. 
9. CAL has cleared the rights to digitise the articles with publishers for the ACER service. The price client pays for downloading covers copyright and processing. Client’s payments are made using online credit card facilities. Account facilities are also available for institutions in which each transaction will incur the charge to the institutional account. 

Infotrieve

10. Infotrieve is a research portal providing article research and delivery. It facilitates efficient, affordable, and innovative methods of distributing published materials to end-users, while protecting the rights of the information provider. 

11. Infotrieve offers end-to-end capabilities for library and research needs. The Infotrieve network provides access to the world's largest library of journal content through its "Virtual Library." 

12. Information and journalistic resources are available in electronic and paper delivery. Infotrieve’s e-DocLink allows users of the company’s online ordering and delivery system to receive articles from scholarly and professional journals, professional conference proceedings and standards documents published by professional associations. e-DocLink offers users the option to receive their ordered articles and documents in PDF format, enabling them to more clearly see graphs, charts and other visual data. 

13. Advertised costs per Article in $US are $14.00 Service Fee + Copyright Royalty + Delivery, and for the RUSH SERVICE $14.00 Service Fee + $10 Rush Fee + Copyright Royalty + Rush Delivery Charges. There is a $1.00 charge for delivery via e-DocLink. Infotrieve pays copyright holders, either through agreements with collecting societies such as CAL in Australia and CCC in the USA, or directly with rightsholders.

Informit (RMIT Publishing)

14. Informit is the online service provider from RMIT Publishing. It is the largest Australian database provider. Informit offers three subscription-based full-text online services under CAL licences.  The National Library digitises selected articles and RMIT Publishing make the articles available online under a subscription service. Creators are paid for the digitisation and online access to their works by recovering a proportion of the subscription fees through Copyright Agency Limited.

AGIS Full Text

15. AGIS Plus Text offers a unique collection of secondary legal resources. AGIS Plus Text provides 300 full text copyright-cleared legal journals from Australia, New Zealand and the Asia-Pacific region via the Commonwealth Attorney-General's Information Service (AGIS) database compiled at the Lionel Murphy Library in Canberra.
MediText

16. MediText is full content online product linking articles from 100 medical and health journals to records contained in the Australasian Medical Index (AMI) maintained by the National Library of Australia. It provides access to PDF images of copyright cleared articles as well as web links to content freely available on the Internet.
Australian Public Affairs Full Text
17. Australian Public Affairs - Full Text is an online collection of scanned images of the top 200 Australian journals comprehensively indexed in APAIS, the Australian Public Affairs Information Service produced by the National Library of Australia.  In conjunction with CAL, RMIT Publishing has negotiated electronic rights to journal articles indexed in APAIS. A further 400 journals are selectively indexed, with full-text available.

LICENSED BY OTHERS

CISTI (Canadian Institute for Scientific and Technical Information)

18. Established in 1924, CISTI is one of the largest providers of scientific and technical information in the world. The services provided include document delivery, current awareness and the spearhead of Canada's scientific publishing programs. Based in Ottawa, CISTI services are provided across Canada by its national network of NRC Information Centres. 

19. CISTI's collection contains over 54,000 different serial titles and over 700,000 books, conference proceedings and technical reports and is readily accessible through a document delivery system renowned for its speed and reliability. 

20. CISTI will obtain virtually any document from anywhere in the world. If the document a user needs is not available from the CISTI or its Link partners' collections, then CISTI's Global Supply service will go to the right source anywhere around the globe to obtain it. 

21. Sources include academic institutions, associations, government organisations, special collections, publishers, authors, and commercial document delivery suppliers. Global Supply service includes verifying the information provided. CISTI handles order tracking, billing and payments, copyright, control of loans and delivery of documents. The user keeps the copies. 

22. Copies are copyright-cleared directly with rightsowners, or through licensed document supply services. Prices are based on the service used to fill the order. 

23. Ariel delivery is available for both urgent and regular services. Ariel is an innovative document transmission system produced by the Research Libraries Group (RLG). With Ariel and common PC hardware, users can scan documents, transmit the resulting electronic images via Internet to Ariel workstations and print them on any compatible printer. 

24. Users can specify an upper limit that they are willing to spend for a particular document by inputting that amount into the Max Cost field for a given order. The Max Cost is measured against the combination of the CISTI price for the document and the copyright charge. If the cost of a document order exceeds the user’s Max Cost, the order is cancelled. Specifying a Max Cost is possible regardless of how a user orders. Users can establish a default maximum cost which applies to all orders. 

ILANETWEB: State Library of New South Wales

25. A business unit of the State Library of New South Wales providing information professionals with affordable access to online commercial services matched with the advice, training and support to use them effectively, ilanetweb offers the complete suite:

· information retrieval, 

· resource discovery, and

· item request. 

26. ilanetweb provides access to third party web based database services on a pay-as-you-go basis (from $45 per month). A single login gives a user access to key Australian and international databases including: 

· ABIX, 

· Dialog Classic Web, 

· Dialog Select, 

· Datastar Web,

· News Store, 

· NewsText, 

· Lexis-Nexis, 

· TradStat Web, 

· Proquest, 

· Ovid Web, and the 

· Informit Online suite from RMIT Publishing.

27. Originally a niche service, ilanetweb allows users to gain value out of commercial database services while avoiding heavy investments in subscription fees and training. ilanetweb also provides access to the National Library of Australia's Kinetica service on a pay-per-search basis.  ilanetweb gets a user hard copy too. One login to ilanetweb provides access to commercial document suppliers including Infotrieve, ABIX (at $16.50 per article), OCLC and CISTI so a user can search for information, order it and have it delivered in one seamless operation. ilanetweb makes access easy by providing a user with a single login to connect to all services, and receive a single bill each month. Users have online access to their accounts and invoices and can always check their use of services and allocate costs as appropriate. Ilanetweb also offers web hosting and email list services.

ProQuest
28. The ProQuest online information service provides access to thousands of current periodicals and newspapers, many updated daily and containing full-text articles from 1986, and which have been licensed for use in ProQuest in return for an agreed payment. Proquest’s back files of archival material expands daily as 5.5 billion pages from its licensed microfilm collection is digitised. 

29. ProQuest grants users of its services a non-exclusive, non-transferable license to have access to and use the on-line, tape or CD-ROM products provided by ProQuest for a negotiated fee. The user does not acquire any ownership interest or rights in the products and associated materials and all such rights and interests remain in ProQuest and its licensors. 

30. Proquest is used in nearly all university libraries in Australia, as well as in some school libraries. Users of the online service through a library need not pay on an individual basis as the library pays the copyright fees through the subscription

Ingenta

31. Since May 1998, Ingenta has developed and grown to become the leading Web infomediary empowering the exchange of academic and professional content online. With the acquisition of Catchword, Ingenta supplies access to: 

· 5,400+ full-text online publications

· 
· And serves a growing global audience:

· 190+ academic and professional publishers

· 10,000+ academic, research and corporate libraries and institutions, incorporating 25 million users worldwide

· [image: image1]3+ million monthly user sessions

32. Well established as the leading provider of electronic, full-text direct to the desktop, Ingenta makes it possible for libraries to access the companies' three databases from a single location. As a result, libraries now have a single source to provide their patrons with access to content. Libraries are able to access Ingenta's collection of multidisciplinary, academic and professional content from one website, at anytime and from any computer. A library can register for free at ingenta.com, match
its subscriptions against the Ingenta database, and allow its patrons to: 

· Freely search bibliographic citations and abstracts.

· Access the electronic full text of journals subscribed to by your institution.

· Purchase online articles where subscriptions do not exist -- either by an institution-sponsored payment account or personal credit card account.

· Order articles that are not available electronically for fax or Ariel delivery.

OVID

33. Ovid, a division of Wolters-Kluwer, has established itself as a leader in the electronic information retrieval market, with software used by tens of thousands of users at prominent institutions around the world, including private and public universities, library consortia, pharmaceutical firms, hospitals and government organisations. Almost 100 databases—from commercial bibliographic databases to full text products—are available. Ovid continues to actively aggregate content from many publishers under licence. Ovid fixed fee annual subscription pricing varies according to medium and databases selected, system configuration, and number of concurrent users. For in-house systems, pricing is based upon a software component, database fees, installation and maintenance. For Ovid Online, there are two options: Fixed Fee annual subscription pricing or Pay-As-You-Go access. Fixed Fee annual subscription charges include access and database fees, and in certain cases telecommunications costs. Pay-As-You-Go fees are assessed based on database, time in database, and number of records viewed, printed, or saved.

34. With a focus on medical, nursing, and pharmacy content, Books@Ovid aggregates and delivers to the desktop nearly 100 titles from different publishers. 
35. Ovid has over 530 journals from over 60 different publishers currently available for searching.
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� A copy of this report is also located at http://www.copyright.com.au/reports%20&%20papers/CCS_libraries.pdf


� The European Directive on the Harmonisation of Certain Aspects of Copyright and Related Rights in the Information Society, Article 2(c).


� Part 1 of the CLRC Report on Simplification of the Copyright Act at paragraph 7.45 refers to the submissions of libraries and archives confirming the administrative burden involved in the request and declaration system.
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