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Executive Summary

This submission is presented by Macquarie Radio Network Pty Limited (Macquarie Radio), Sydney-based holding company of two commercial radio station licensee companies – Harbour Radio Pty Limited (2GB) and Radio 2CH Pty Limited (2CH).  Both stations operate on the AM band. The former provides primarily a mix of news and information, and 2CH delivers an “easy listening” music format The Macquarie Radio is owned and controlled by some of Australia’s leading business, banking, and broadcasting professionals - Mr John Singleton, Mr Mark Carnegie, Mr George Buschman, and Mr Alan Jones. In the latest Sydney radio ratings survey both stations increased their market share, 2GB to 7.1%, and 2CH to 5.4%.

The submission summarises Macquarie Radio’s views on the contents of the Bill proposing changes to the foreign ownership and control and cross-media ownership and control provisions of the Broadcasting Services Act 1992 (BSA).

A major element of the company’s position that it wishes to put before the Committee, however, is its concern that in producing the Bill and presenting it to the Parliament, the Federal Government and the responsible Minister have overlooked other crucial issues that are currently confronting the wider communications industry, issues that have the potential to impact fundamentally on the industry and the quality and diversity of services that the industry is able to bring to the Australian public.

The major issues overlooked are:

· A lack of review and possible change to the current BSA provisions relating to restrictions that apply to the number of broadcasting services that can be owned and controlled in a particular market (described as the concentration of ownership and control provisions).

· The need for assured access by prospective providers of content to all new digital service distribution systems, on fair and reasonable commercial terms and conditions.

Macquarie Radio recommends these two matters for the Committee’s consideration in the context of the inquiry.

1.
Foreign Ownership & Control

Currently, foreign ownership of electronic media is regulated under the Broadcasting Services Act 1992 (BSA), with foreign ownership involvement in the newspaper industry (and magazines publishing) being subject to the general foreign investment provisions of the Foreign Acquisitions and Takeovers Act 1975 (FATA).  The latter is administered by the Federal Treasurer and offers greater discretion in the application of ownership restrictions, subject to advice offered to the Treasurer by the Foreign Investment Review Board (FIRB) and others, than the BSA in which restrictions on foreign ownership of broadcasting services are mandatory.

Treatment of foreign ownership within the BSA involves different approaches to each of commercial television, subscription television (pay TV) and commercial radio.  Both types of television service currently have restrictions on levels of foreign ownership and control, however these restrictions are not consistent between the two forms of television service.  Commercial television licences are subject to a limitation of any individual ownership to 15%, and a maximum of 20% by all foreign interests.  For pay TV licences, the foreign ownership restrictions are 20% for individual holdings and 35% in total.  These restrictions generally apply also to company directors, and consideration of foreign ownership is subject to detailed effective control tests.

Foreign ownership and control restrictions of commercial radio were removed from Federal broadcasting legislation with the passage of the BSA.  Subsequently, the industry has seen the 

arrival of significant foreign interests in the operation of licensed outlets.  The UK Daily Mirror 

Group (DMG) operates high rating commercial stations in all mainland capital city markets except Perth (in Brisbane in joint venture with Australian Radio Network), together with a substantial number of commercial radio services in regional markets.  The Australian Radio Network (ARN), half owned by the US commercial broadcasting company, Clear Channel Communications, also operates commercial radio outlets in each mainland capital cities except Perth and several regional services.  ARN also has a significant presence in the commercial radio industry in New Zealand.

It might be observed that this relaxation of foreign ownership restrictions in the operation of commercial radio has not resulted in the end of the world, as we know it.  Rather, it could be fairly argued that the arrival of particularly DMG has resulted in an increase in competition within the majority of the major markets where it is represented, with the listening public being the winner.

Both DMG (NovaFM) and ARN (MixFM and 2WSFM) operate in the Sydney market in competition with the commercial radio outlets operated by Macquarie Radio.  While competition between the Sydney stations is vigorous, and the market witnesses frequent change in specific station success and failure, in Macquarie Radio’s view no element of this competition could be said to be “unfair” because of the foreign ownership of the DMG and ARN groups.  In fact, in the most recent Sydney survey two of the three outlets operated by these groups experienced rating decreases, while one (2WSFM) achieved a small increase.  In the same survey the two Macquarie Radio stations both increased market share.

Further, it would be drawing an impossibly long bow to suggest that the involvement of foreign ownership in the commercial radio industry has resulted in an approach to the provision of news and information by stations that have foreign ownership that was designed to advance the interests of foreign owners or other foreign influences, rather than be based on responsible and accurate reporting.

Macquarie Radio submits that the issue of foreign ownership of electronic media in Australia should be considered from the perspective of an economic interest that is secured as part of the acquiring company’s objective of maximising shareholder value.  In our experience it is not a position that is sought, or having been secured then operated, as part of a strategy to promote points of view that either advance specific positions held by the acquiring company or any other foreign entity.  We see no real evidence that the programming of existing foreign services in Australia is anything other than a matter for the management of those services.  Providing that program decisions and content are consistent with the overall administrative policies of the licensed company (and with all relevant laws), and achieve the commercial objectives set for the operation, corporate owners and Boards do not interfere in day-to-day management.

On the basis of the above, Macquarie Radio supports the removal of specific foreign ownership and control restrictions on both commercial television and pay TV licensed services as currently set out in the BSA, and the future consideration of foreign investment in all electronic media under the general provisions of the FATA, as proposed in the Bill under consideration.  This would bring a desirable level of consistency to the regulation of electronic media under the BSA, it would increase the potential availability of new capital investment in the industry and would reflect in Australian regulation of electronic media established approaches in other countries within our region.

2.
Cross Ownership & Control

Restrictions over the common ownership or control of commercial television, commercial radio and newspapers within the same market are a major part of the provisions of the existing BSA.  Interestingly, these restrictive provisions do not extend to the common ownership of any one of these media outlets and pay TV.

Macquarie Radio suggests that continued imposition of cross-media ownership constraints fly in the face of the increasing inter-relationship between what previously have been different 

branches of the media, often described as Convergence.  In the electronic era, and the increasingly ubiquitous Internet, it is more and more difficult to compartmentalise each media industry component.  Both television and radio broadcasting content are now freely available via Internet sites, while newspapers are probably one of the most frequently visited websites.  This is but the first stage of a process that will result in websites that combine all three media sectors as a matter of course.

A visit to a number of existing websites (www.afr.com.au is a good example) demonstrate that basic news content is now being embellished by the provision of both audio and video services.  Currently, the quality of these enhanced services via telephone based dial-up services is poor, however this position will change markedly as higher bandwidth broadband communications links are available more widely (and more reliably).  Broadband will encourage increased consumption of Internet-based streaming audio and video, drawing on the traditional content of newspapers, rendering the existing cross-ownership regulations largely irrelevant.

Already, web-based audio services are available that in form and content are no different to commercial radio.  That these have not been acquired and further developed by other major commercial media interests is largely a product of the poorer service quality referred to above.  As that is overcome, the ownership involvement of all media operators in all forms of media that current regulations attempt to keep separate will become a fact of life.  As the public accepts and enthusiastically consumes converged media and communications services, converged ownership will inevitably follow.

In this circumstance, it could be argued that there is a degree of futility in any attempt to perpetuate the traditional regulation of media designed to separate ownership of television, radio and newspapers (and what about magazines, several of which have higher regular circulations than certain of the newspapers that are caught by the existing BSA provisions).  Macquarie Radio appreciates, however, that there is a perceived widespread public concern concerning cross-media ownership, in our view frequently more asserted than proven, and therefore it is unlikely that change will be achieved if it is not accompanied by a “public 

interest” test that will enable specific instances of the relaxation of cross ownership restrictions to be assessed against objective criteria.

The approach proposed in the Bill addresses this perceived concern solely from the position of media coverage of news and information.  This is based on the assumption that the public concern arises from a fear that common ownership of television, radio or newspapers will result in the imposition of editorial policies and other elements of news and information management that will reduce diversity of comment and opinion.  The solution recommended is to develop a regulatory regime that seeks to achieve and maintain a regulated separation of the structure and mechanisms of news and information management within media outlets.  Applications for exemption from the cross ownership provisions of the BSA will be assessed by the Australian Broadcasting Authority (ABA) against these new structural requirements.

For reasons primarily to do with the concept of Convergence (see previous comments), Macquarie Radio considers the Bill’s measures to be a possibly ineffective and unwieldy solution to a perceived harm that in all probability does not exist in the minds of the great majority of the public.

Additionally, however, Macquarie Radio regrets that it has been found necessary to introduce into Australian media regulation the concept of potential direct interference in the means by which industry participants determine how best to meet the content requirements of their consumers.  Apart from very specific instances (e.g. Australian content, children’s’ programming, political broadcasts, the advertising of certain products), there has been a generally held view that decisions on program content should be left to operators.  The provisions of the Bill designed to ensure diversity of opinion, following approval for exemption from cross-media ownership restrictions, have the potential to transfer elements of that programming decision process to the regulator and away from the operator.

3.
Concentration of Ownership & Control

It is a commentary on the “television-centric” nature of the policy determination that led to the drafting of the Bill that it is utterly silent on the question of possible changes to the number of media outlets that an operator could own and control in a specific market.  Commercial television has developed into a convenient (for the owners) structure in which there are three outlets in each of the major capital city markets, with the only restriction being that national audience reach can not exceed 75% of the total population.  This restriction is of course irrelevant in the regional sector of commercial television.  The commercial television industry overall appears to be comfortable with these existing provisions.

For commercial radio, however, the existing BSA provision restricting ownership and control of outlets to a maximum of two licences in any market, is an unnecessary limiting influence on the efficient operation of the industry.  There is nothing magic about “two”, the number having been chosen at the time of the development of the BSA on the basis that it was more than ”one” (the previous restriction), and it suited the then proposed introduction of additional licensed outlets in regional markets under the supplementary licence model.

Increased flexibility in the number of commercial radio outlets able to be owned and operated in a specific market would increase the ability of the industry to compete in an increasingly “narrowcast” environment.  This is another feature of the Internet world, in which consumers are becoming increasingly attracted to services that are quite finely targetted, meeting their 

specific interests and needs rather than requiring them to search through a more generic service in which they are able to find items of interest only occasionally.  Given the similar nature of the services delivered by each communications system, the first real competitive battle between the existing broadcast industry and the emerging Internet-based communications industry will pit radio against Internet based streaming audio.  This will have a major impact on the existing commercial radio industry.  It is imperative that to compete effectively, commercial radio has the ability to “narrowcast” via the operation of a number of complementary outlets.

This would also reflect the evolutionary development of the media/communications industry since the establishment of these restrictions in the BSA a decade ago.  Both radio broadcasting and the wider communications sectors have witnessed considerable expansion in the intervening period.  In the Sydney market, there are now either operating or planned some 28 wide coverage radio services, together with the existing 5 major television networks. At the same time, however, the market has experienced the introduction of pay TV, which AC Nielsen reports has now achieved a national market penetration of 20%+, suggesting that the penetration of pay TV service in the Sydney market is considerably higher, given that there are large sections of the country where pay TV service is not available.  Similarly, it is now reported that more than 70% of Australians aged 16 years has Internet access, with the great majority of those with access (60%+) reporting active usage of the Web.  Again, the Sydney market would constitute a significant element in the generation of those rates of Internet access and usage.

For these reasons, Macquarie Radio recommends that in the context of the Committee’s inquiry consideration be given to the removal of those BSA provisions applying to the number of licensed services that can be owned and controlled in a specific market.  While this is a matter of greater relevance and importance to the commercial radio industry, for the sake of consistency Macquarie Radio suggests that these restrictions also be removed in relation to commercial television services, meaning that the 75% population reach cap would also be repealed.

This is not to suggest that the ownership and control of commercial radio (or television) would be completely unregulated.  In concert with the regulation of commercial activity generally, all proposed changes in ownership of outlets in a particular market would be subject to scrutiny under the existing provisions of the Trade Practices Act 1974 (TPA).  This would offer a safeguard against any attempt by particular commercial interests to exert undue influence in a market.

4.
New Forms of Media/Communications

There is potential danger in addressing elements of the existing regulatory regime applying to commercial media in isolation from other developments in both the media and wider communications industry sectors.  Macquarie Radio therefore wishes to make some brief comments on so-far unsuccessful attempts to develop additional services linked with the introduction of digital technology in both television and radio broadcasting.The lack of development and introduction of new services, based on the arrival of digital technology, has been somewhat disappointing and contrary to the policy framework developed by the Federal Government to apply to this innovation.  In the television sector, notwithstanding this lack of service development, the existing operators continue to enjoy a regulatory prohibition against the introduction of additional service outlets until 2007.  Under this circumstance it could be argued that there are grounds for considering, in association with the proposed changes to the foreign and cross-media ownership provisions (and the concentration of ownership provisions if Macquarie Radio’s earlier submissions are accepted), that there should be renewed emphasis placed on the public interest in having enhanced services, such as datacast services, more vigorously developed.

In the radio broadcasting sector, the industry body (FARB) has proposed to the Federal Government a digital radio development plan that includes comprehensive testing of emerging technology and subsequently the development of a business model, business case and, in collaboration with the Government, a policy and regulatory framework.  Given the current state of development of digital radio technologies and transmission and consumer receiver equipment overseas, Macquarie Radio recommends that the further development of digital radio be pursued consistent with this FARB plan.

5.
Electronic Media/Communications – Access

While the Bill has been developed in response to perceived drawbacks in the current regulation of foreign ownership and control of broadcasting services, and cross-ownership of electronic 

media and newspapers, there are other issues confronting the communications industry that have the potential to create significantly greater difficulties in the medium to long term.

The single biggest public policy issue facing the wider communications industry, and which will need to be dealt with in the very near future, is that of the need for assured access by all interested content providers to the new means of service distribution that will be increasingly the norm in the era of digital communications.

As was observed by respected journalist, Alan Kohler, in a recent article in the Financial Review (April 6-7),

“   the Australian media debate has undergone a subtle but important shift: its no longer about diversity and ownership rules – its now about access.”

and

“Telco players know all about access, and the problems of making a living as a pilot fish to Telstra’s sperm whale, but its an entirely new idea for the media industry.  TV networks own their own transmitters [as do radio broadcasters] and newspapers own their own presses for the specific purpose of controlling the distribution of their products.  Now it is gradually dawning on everyone that in a digital world it is going to be different.”

The only aspects of Mr Kohler’s comments with which Macquarie Radio would disagree is his suggestion that the change of emphasis in the debate to a consideration of the access issue is “subtle”, and that the critical importance of access is only “gradually dawning” on those potentially affected.  The changed emphasis in the debate is not subtle but quite fundamental to the future of all communications services in this country, while this realisation, far from being gradual, has been recognized by a number of industry participants for some time.  It is not the industry that is ignorant of these critical developments but rather the Federal Government and its leaders, sill wrestling with yesterday’s issues that have been by-passed and largely rendered irrelevant by developments that are here today, and will become even more critical tomorrow.

It is the issue of access, on fair and reasonable commercial terms by those that would market to consumers the diversity of content services that communications and broadcasting policies are intended to foster, that should be concentrating the mind of those responsible for public policy development.  If that access to the means of digital service delivery is not available, no amount of regulation of foreign and cross-media ownership, relaxed or otherwise, will achieve the perceived desirable outcomes of a diversity of services and service providers.

Macquarie Radio agrees with Mr Kohler’s conclusion in the article referred to above that this issue of access is one for consideration by the nation’s legislators rather than particular regulators (such as the ACCC), a process that does not appear to be underway at present.

Conclusion

Macquarie Radio is grateful for this opportunity to present to the Committee a summary of its views on the provisions of the Bill under consideration.  The company’s conclusion is that the matters that it sees as critically important to the future of a diverse and vital commercial radio industry, as an integral part of media/communications, are more notable for their absence from the Bill.  This does not make them any the less important in the Committee’s consideration of issues central to its review of the Bill and its contents.

Macquarie Radio would be pleased to attend before the Committee and outline its views on these matters in greater detail.  Should the Committee see that as of assistance in its proceedings, contact should be made with Mr Garry Charny, Director, Macquarie Radio Network Pty Ltd C/O Level 6,

105  Pitt Street Sydney NSW 2000. Telephone: 61-2-9223 1000.
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