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Executive Summary

John Fairfax Holdings Limited (Fairfax), a leading publisher of newspapers, magazines and online content, supports removal of the cross and foreign ownership restrictions so that the media industry is regulated in the same way as other industries under the Trade Practices Act and the Foreign Investment Review Board.

Deregulation of the media ownership rules is essential to (1) the fulfilment of the public policy goals that must underpin any regulatory approach for media policy, and (2)  the maintenance of a media industry characterised by quality as well as diversity.

1. The media is critical to the proper functioning of our democracy and to our free economy, and media policy must be designed to further the media’s contribution to Australian society.

2. The status quo places the quality of our media at great risk.

3. While the cross ownership rules in particular are said to serve the interests of diversity, diversity without quality is meaningless, and is in fact defeated by the current restrictions.

4. Deregulation will permit Fairfax to bring real benefits to its provision of media services, improving the quality of the services that can be delivered to the public.

5. Under any scenario of industry consolidation and restructuring that will follow waivers or repeal of the cross media and foreign investment rules, Australia will have at least four major media entities with significant scale to provide quality media services to the public:  at least three commercial media companies, and the public broadcasting services provided by the ABC and SBS.  These “Four Pillars” will provide a contestable, competitive market, with diversity enhanced by the quality afforded by companies of such scale and resources.

6. Under the industry structure that emerges from deregulation – and specifically from the elimination of the cross media rules – the degree of media diversity will, for the first time, be extended throughout Australia.   The degree of diversity of media services available in all the other States beyond New South Wales and Victoria will be enhanced.  

7. Other public policy and regulatory measures under consideration can only add to the critical mass of diversity afforded by “Four Pillars.”

8. There should be no separate consideration or differential treatment with regard to the repeal, or provision of waivers from, the cross media and foreign investment restrictions. The legislation should provide that changes to cross ownership and foreign ownership should occur concurrently and simultaneously.

9. Fairfax disagrees with the premise underlying the provisions of the Bill that a separation of editorial functions in a print-broadcast media company is necessary or would promote diversity of opinion.  These provisions are offensive and pose a threat to the free operation of a free press in a free society, and must be removed from the Bill. 

Our support for the legislation and the public policy issues presented is discussed 

in Section 1.  Section 2 of this submission addresses suggested changes to the legislation 

in order to make it more equitable, workable and consistent with its stated purposes.

Section 1:  Policy Issues

Deregulation of the media ownership rules is essential to (1) the fulfilment of the public policy goals that must underpin any regulatory approach for media policy, and (2)  the maintenance of a media industry marked by quality as well as diversity. 

1. The media is critical to the proper functioning of our democracy and to our free economy, and media policy must be designed to further the media’s contribution to Australian society.


The media’s role in our society is to provide an accurate, timely, high quality, engaging and disinterested flow of information and ideas vital to the functioning of our democracy, our society and our market economy. 

Accurate and complete and timely information is the heart of a democratic system and a market economy.  Without an informed public, democracy is compromised.  Without full and open access by the markets to business news, abuses can occur, and our markets cannot function properly. 

These responsibilities are often expressed in terms of the provision of a diversity of views. However, sheer numbers of providers of marginal or indifferent quality will not fulfil the role media can and should play.  

Media deregulation therefore must serve the interest of real diversity:  enhancement in the quality of media services and content.

What is therefore required is an adequate number of participants – three or four or more on a national scale – with the resources and commitment to produce and deliver a diverse range of high quality content.  

Media policy needs to balance the number of players with the quality of media services able to be sustained over time.


Current regulation, particularly the limits on cross ownership and foreign ownership, bias policy towards a greater number of local players but ignore the very real threat to quality.  Since industry participants are restricted from growing by using their franchises and skills in related media areas—e.g. print into TV and/or radio—they can only grow today by either:

(a)  Reducing costs, and limiting choice to consumers.  The most recent visible example is the cutback in regional TV news services.  


(b)  Diversifying into non-media businesses, often at great cost, and putting more pressure on the core media business.

(c) Subject to the Trade Practices Act constraints, buying the same media assets in a different market (such as expanding in print in other geographic areas).  However, both the opportunities and the synergies that may be obtained through this growth strategy are limited.

(d)  Moving offshore, and channelling investment away from Australia.


All these strategies threaten the ability of participants to hold and improve quality via investing in people, and embarking on new, and often riskier, media initiatives. 

2.  The status quo places the quality of our media at great risk.  

We are today in the main well served by high quality media.  However, the threat to quality by perpetuating the current regulatory regime is real.  The early signs are that such threats are indeed materialising – as we have seen as a result of the constraints placed on the entire industry due to the advertising recession, which is now into its second year – and once they do, the results cannot be easily reversed.  Under the current industry structure, certain television news bulletins in regional and rural Australia will likely never be restored.  It takes years to rebuild lost quality; only now, nearly ten years after the revival of Network Ten, is it becoming a real challenger, in terms of ratings, to the other two networks.  It took Fairfax several years following its emergence from receivership to begin to have the resources to reinvest in its printing facilities and infrastructure so as to position our papers to be more competitive over the next 20 years. 

Without new future investment – which can only be spurred by the prospects for real growth in the scale and scope of the business –  there are limits to the ability of these media companies, inside and outside the major metropolitan markets, to grow and to contribute further to high quality media services in their markets.   Maintaining and building on the quality media businesses already in place is both attractive and feasible.

3. While the cross ownership rules in particular are said to serve the interests of diversity, diversity without quality is meaningless, and is in fact defeated by the current restrictions.

It is posited by many that the cross media rules in particular are essential to serving the public policy goal of diversity.  Fairfax agrees with this public policy goal.  But we do not believe that the rules serve its achievement any longer, for one basic reason:  

The mantra of “diversity” in and of itself is not sufficient consideration. 

Dozens of small media enterprises mean little in the context of an industry effectively dominated by two large players – News Limited and PBL –  who are of a scale that dwarfs the competition. 

Diversity has much more meaning if there can be more than two players of significant scale.

The media diversity that is said to exist today is illusory in two fundamental respects.  First, while it can be said we have  “diversity” today of more numbers of players in the market, the additive value to more quality is not apparent. 

Second, the degree of diversity that is apparent today is not sustainable for future years.  The current media rules can fractionate this industry relentlessly, but they will do nothing to create more competition or more quality journalism for readers or quality broadcasting services for viewers and listeners. The cuts to television news bulletins and the increase on reliance on syndicated radio programming in regional and rural Australia are occurring today under the current rules and all the diversity they are supposed to promote.

With respect to Fairfax, it is clear that the existing regulatory restrictions artificially inhibit the ability of Fairfax to grow as a media company, thereby harming our ability to contribute to diversity and quality in the media services we can provide.

4. Deregulation will permit Fairfax to bring real benefits to its provision of media services, improving the quality of the services that can be delivered to the public.

We have repeatedly expressed our interest in pursuing strategic growth through expansion into television.  We see the potential for great benefits in terms of the production of quality news and entertainment programming by harnessing the resources of our journalism and our publications in conjunction with a television network.  We believe that television news programming can be greatly enhanced by contributions from Fairfax journalists and editors to improve the quality of news and information programming on commercial television.  We are clearly in a position to undertake significant initiatives in financial and business news and information on television.  We believe association with our magazines and lifestyle sections can strengthen entertainment programming.  Repeal of the cross media rules is therefore directly related to improvements in the quality of television programming available to viewers across the country, in both metropolitan and rural and regional areas.

5. Under any scenario of industry consolidation and restructuring that will follow waivers or repeal of the cross media and foreign investment rules, Australia will have at least four providers of significant scale of media services to the public:  there will be at least three commercial media companies, and the public broadcasting services provided by the ABC and SBS.  These “Four Pillars” will provide a contestable, competitive market, with diversity characterised by the quality afforded by companies of such scale and resources.

Enactment of this legislation will result in a restructuring of the industry.  This is not to be feared, but is to be welcomed, because what will be created over time are stronger media companies that are better able to provide quality media services and programming to the public.  Under any restructuring, there will be at least three commercial media companies that evolve from the three commercial television networks and that are comprised of television and/or print and/or foreign media businesses.  Together with the public broadcasters, ABC and SBS, these companies will comprise at least “Four Pillars” of national media companies that are more diversified, of greater scale, and with more resources to invest in programming, journalism and content than the companies that exist today.  This will result, by any measure, in a more contestable, more competitive market with companies that are more fully capable of providing quality media services and programming.

6. Under the industry structure that emerges from deregulation – and specifically from the elimination of the cross media rules – a greater degree of media diversity will, for the first time, be extended throughout Australia. The degree of diversity of media services available in all the other States beyond New South Wales and Victoria will be enhanced. 

It is a fallacy to assert that the industry structure that emerges from deregulation will provide less diversity than the six major print and broadcast commercial media companies that exist today (Fairfax, News, PBL, Seven, Ten, Southern Cross).  Such an analytical construct assumes that these six companies compete with each other in all markets, and carry equal weight as competitors in providing “diversity” of services to all Australians.  This has never been true, and reflects a policy debate that has been skewed to focus primarily on the media landscape in New South Wales and Victoria.  

Repeal or waiver of the cross media rules can extend – throughout the rest of Australia –  a degree of the diversity that is currently enjoyed in New South Wales and Victoria.  For example, Fairfax’s major broadsheet newspapers are virtually irrelevant today in every State except NSW and Victoria.  Were we to join with a television network, we would be instantly relevant in all States as a provider of quality media services, adding to the diversity of media services in all States.  Simply looking at the number of players and making judgments about diversity and quality of services is superficial at best, and confuses the public policy debate.

7. Other measures under consideration can only add to the critical mass of diversity afforded by “Four Pillars.”

Other public policy decisions will bring added definition to a market that will have at least “Four Pillars” of major national media companies.  If a fourth television network is authorised, that will add another pillar to the four that will go forward.  If the cable industry either elects or is required to adopt an access regime, further diversity in broadband will only be limited by the ability of media entrepreneurs to develop and bring to the market pay television programming and interactive services.  

8. There should be no separate consideration or differential treatment with regard to the repeal, or provision of waivers from, the cross media and foreign investment restrictions. The legislation should provide that changes to cross and foreign ownership rules should occur concurrently and simultaneously.

Any partial, differential or sequenced consideration of the rules on foreign and cross ownership rules should be rejected.  Were Parliament to enact a Bill addressing the foreign ownership rules only, there would be one, and only one, clear message to Australian media companies and to the market:  “If you want to grow, your best option is to sell yourself to a foreign media conglomerate.  You do not have any future as an Australian media company, and in fact we are enacting such a policy because we believe this is the best way to enhance diversity and the quality of media services available to the Australian people.”  Fairfax rejects that argument – it is our aspiration to grow and continue to pursue our destiny as a leading Australian media company.  We refuse to believe that such an approach of providing a direct incentive to take offshore this country’s media assets, and the profits they generate, is in fact the public policy choice that Parliament wishes to make in the interests of the Australian people and the role the media is to play in our society. 

Section 2:  Legislative Issues

Fairfax disagrees with the premise underlying the provisions of the Bill that a separation of editorial functions in a print-broadcast media company is necessary or would promote diversity of opinion.  These provisions are offensive and pose a threat to the free operation of a free press in a democratic society, and must be removed from the Bill. 

1. The strongest safeguard of diversity in media is, as discussed above, the presence of an adequate number of companies of sufficient scale to provide quality media services to the public.  Going forward, there will be at least four such providers in Australia, with the opportunity for other significant contributors to media diversity to emerge in the years ahead.  

2. In any diversified media company, there already exists a degree of editorial separation among their publications or television or radio programs. The commercial imperatives of a successful business require that each publication be geared to a specific audience, which in turn requires a separate and specific editorial focus for that audience and market.  This is doubly true for any proposal to merge companies in different media, such as a newspaper and television company.  There are profound differences – time of day, size of audience, demographic of audience, print versus video – between the lead item on the 

6:00 PM television bulletin and the page 1 scoop in the next morning’s Sydney Morning Herald.  The differences are similarly stark in any merger of a newspaper group and radio chain. There is not a “problem” of editorial separation in media companies that requires a “solution” via legislation.

3. Fairfax already operates with a degree of editorial separation in our publications.  While our pages are always open to differing opinions on all issues – as we believe it is in the public interest and incumbent on us as publishers to promote and serve the marketplace of ideas – there is from time to time unity in our editorial voice on various issues of the day.  This is a balance in the public interest that has been achieved without any government mandate or regulation.

4. The benefits of media convergence lie in the ability to exploit synergies between different media – adding to their quality. Restrictions on cooperation between media, in other words, will work to defeat the very benefits that the legislation intends to deliver to the Australian public.   Were we to be associated with a television network,  we would want our best reporters on air to provide analysis and perspective on television news stories.  We would want our journalists to add to the news magazines that are on air today, because of their expertise on issues and politics and markets.  We would want the best editors from print and broadcast to work together to effect the best coverage for each outlet.  The legislation should not undercut such synergies in any way, because it would diminish the quality of the services delivered to the public.

5. We reject the enshrinement in legislation of the objective of editorial separation contained in Section 61F.  We find particularly objectionable the provisions of 61F, paragraph 

(2) (c), which are unprecedented, offensive and, by giving a licence for the Australian Broadcasting Authority to have direct oversight of our editorial processes, constitute a clear and present danger to freedom of the press in Australia.  

Parliament should be extremely wary to see written into law words such as “news management”, “news compilation processes” and “news interpretation capabilities”.  First, no one knows what such phrases actually mean – they have never been defined in law.  Second, such words go to the heart of our editorial processes.  Third, the government has never had direct oversight over editorial processes – and for excellent reason.  Fourth, to have the heart of our editorial processes subject to government review and regulation is to present an immediate threat to the free operation of those editorial processes.  

These provisions therefore would compromise the free operation of a free press in a democracy.  This is unacceptable to us, and the entirety of the editorial separation provisions should be deleted.

Conclusion
The removal of the cross media and foreign ownership restrictions are reforms whose time has come, and represent sound public policy.  We vigorously support the elimination of the artificial constraints on Fairfax’s growth.  Laws which cap our growth as a media company, and the industry’s growth and investment, work to limit the quality of media services and content we and other media companies can provide to the public, and therefore no longer effectively serve the public policy goal of diversity.  Deregulation will promote the degree of media diversity available in States beyond New South Wales and Victoria.  

The introduction of this legislation is an important step forward.  However, there are provisions of the Bill, particularly regarding editorial separation, that are unwarranted and inconsistent with protections afforded a free press in our democracy.  

Fairfax will remain fully engaged in the debate on these issues in the months ahead, and we encourage prompt enactment of media deregulation legislation by Parliament.
------------------
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