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EXECUTIVE SUMMARY
· The Seven Network supports the removal of foreign ownership and cross media rules but with competitive safeguards.

· In Seven’s view the rules are no longer as relevant or effective as when they were introduced.  The existence of the rules is preventing the growth and competitiveness of Australia’s media industries.

· All media outlets should be treated equally in respect of foreign ownership rules.  Currently, less onerous restrictions apply to radio, subscription television and print than apply to commercial television.

· Removal of foreign ownership restrictions would improve access to capital, increase the pool of potential media owners and act as a safeguard on media concentration.

· Seven believes that diversity of ownership and opinion are fundamental to the maintenance of a healthy media sector.  While the cross media rules were originally intended to deliver these outcomes, strategic behaviour of industry participants across traditionally separate market sectors means that the rules are no longer suitable to deliver this key outcome.  

· The cross media rules should be repealed and replaced with a more commercial and practical approach to media ownership regulation, one which is more suited to the modern media environment and the challenges of technological and organisational convergence.

· Diversity in all its forms is the product of a healthy competitive environment.  Seven believes that this should be achieved through the enactment of suitable competitive safeguards in the Trade Practices Act 1974.
· Seven has a number of specific concerns in relation to the grant and operation of the proposed editorial separation and local content exemptions from the cross media rules.  In Seven’s view, the exemption process represents an unwarranted level of regulatory intervention in the media and will be ineffective in achieving plurality and diversity of sources and opinion.  

· Seven believes that the aims of diversity of sources and opinion are best achieved through a single legislative framework, that is effective regulation of the competitive environment.  The cross media rules should be removed from the Broadcasting Services Act 1992.
· If local content requirements are considered appropriate, these should take into account the commercial viability of regional broadcasters and be applied consistently across the industry and not on a case by case basis through the cross media exemption process.

· Seven considers that the 75% audience reach rule is anachronistic, inequitable and ineffective and should be removed.
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1
Foreign Ownership Rules should be Relaxed

The Seven Network supports the removal of foreign investment restrictions on commercial television and subscription broadcasting licences.

In Seven’s view, the repeal of these restrictions would improve access to capital, increase the pool of potential media owners and act as a safeguard on media concentration.   It allows scope for the entry of additional media businesses.

The Productivity Commission recommended the removal of foreign investment restrictions in its Broadcasting Inquiry Report for similar reasons.

“Media convergence in all of its manifestations is imposing considerable pressures on existing media players to take strategic positions in the marketplace and to shore up their competitiveness through better use of economies of scale and scope…Restrictions on foreign investment and control restrict the options open to Australian media businesses.

…Removing the foreign investment constraints opens up the capital market for television, and improves access to technology and managerial know how…[T]he maintenance of a restriction on foreign investment is at odds with policies that encourage international competition in other sectors of the economy.”

The Productivity Commission also recognised the place that increased foreign ownership could play in ensuring healthy debate on a range of issues through increased diversity of ownership and because foreign media owners are less likely to intervene in local political issues or to have commercial interests that may be affected by stories concerning the activities of other Australian companies or individuals.

“…[A] less restrictive foreign investment and control regime would encourage greater diversity in control and thus greater diversity in information and opinion.  It is an important mechanism for guarding against excessive concentration in the media.”

Foreign ownership restrictions do not apply to radio licences.  Removal of these restrictions in the case of radio has encouraged new entrants and greater diversity in this market sector.

Less onerous foreign ownership restrictions apply to subscription television licensees and newspaper companies.  All media outlets should be treated equally under the Foreign Acquisitions and Takeover Act and Australia’s foreign investment policy, as is proposed in the Bill.

2
Why the Cross Media Rules are Outdated

The purpose of the cross media rules is to limit concentration of ownership across the three traditional media sectors of print, radio and commercial television and thereby to ensure a diversity of sources of information and opinion through diversity of ownership.

The rules have the advantage of simplicity and certainty of application.  However, they were developed in the context of a very different industry environment to that which currently exists.  

The rules are no longer appropriate to the current media landscape.  They are based on the assumption that free-to-air television, radio and print are the only media sectors relevant to ongoing diversity of information and opinion and that restricting cross ownership in these sectors will deliver diversity and a healthy competitive environment in the media.  

The rules do not contemplate the growing influence of pay television, the relevance of related sectors such as telecommunications to the viability of traditional media players or the importance of content providers to the ongoing health of the wider media industry.  The inflexibility of the current cross media rules will prevent them from achieving their stated objective of ensuring diversity.  

As a result, the rules should be repealed and replaced with a more flexible approach to media ownership regulation, one which is more suited to the current media environment and the challenges of technological and organisational convergence.

Convergence has caused all major traditional media and telecommunications companies to contemplate or carry out mergers or acquisitions that enable them to become unified, vertically and horizontally integrated media entities. This has led industry players to expand their core businesses across traditional market boundaries into those areas not affected by the current cross media rules.   
If not appropriately recognised and regulated, the effect of this strategic behaviour can result in greater concentration and less diversity of ownership and opinion in the three traditional media sectors as well as others.  The vertical and horizontal integration that is a characteristic of convergence creates a need to regulate across a wider media landscape than that covered by cross media rules in order to ensure diversity.  
It is ineffective to continue to regulate only one or two sectors of the total media market on the assumption that organisations will continue to do business in one sector only or that horizontal and vertical integration in related but unregulated media sectors are not increasingly relevant to the competitiveness of traditional media enterprises.

A new approach to media regulation that recognises the convergence and inter-relationships of neighbouring media sectors is required.  That approach should apply consistently and equitably across the total media environment and not to some media outlets and not others, as is the case with the current cross media rules.
3
Diversity through Healthy Competition 
As noted above, the technological and organisational convergence of media has resulted in a fundamental blurring of the boundaries and distinctions between previously discrete media sectors.  This issue is not addressed by the cross media rules.
In Seven’s view, competition law provides the most appropriate vehicle to address the changing nature of the media landscape and to deliver diversity of ownership and opinion.  This approach would address the phenomenon of convergence and strategic behaviour across traditional market sectors, deliver a healthy competitive environment in the wider media market and obviate the need to retain the cross-media rules contained in the Broadcasting Services Act.
Seven recommends that suitable provisions should be enacted in the Trade Practices Act 1974 to provide adequate competitive safeguards across the total media environment.  These provisions should allow for departure from the current narrow market based approach adopted by the ACCC and encourage a competition analysis that recognises the connections between related industry sectors and that the competitive state of one market may influence the competitive state in neighbouring markets.
4
Specific Comments on the Bill
Editorial Separation
Seven has a number of concerns in relation to the measures contained in the Bill relating to cross media exemptions and editorial separation.  
These measures are intended to deliver diversity of sources of information and opinion.  In Seven’s view, this outcome is best secured through plurality of ownership and a robust competitive media environment.  A single legislative framework is also desirable to allow for maximum investor certainty and minimisation of administrative and regulatory compliance costs from the point of view of both Government and business.
The process established in the Bill for exemption from cross media rules to be granted on a case by case basis by the ABA is administratively cumbersome and is likely to act as a disincentive to the very transactions that the policy that underpins the Bill is intended to encourage and permit.    
While the Bill states that the requirements to maintain separate editorial processes between pre-merged entities is not intended to preclude the sharing of resources or other forms of co-operation in newsgathering between organisations
, the experience in Canada, where a similar approach to these issues has been implemented, tends to suggest otherwise.  
The Canadian media regulator, the Canadian Radio-television and Telecommunications Commission (CRTC) has considered a number of cross-media acquisitions.  In general, the CRTC’s approach has been to impose licence conditions intended to ensure editorial separation between previously distinct media outlets.
This approach has been criticised by Canadian journalists, editors, media proprietors and academics as resulting in an unwarranted level of regulatory intervention, being ineffective in achieving true editorial independence or operating as a fetter on free speech (or all three). 
In decisions where cross media holdings have been considered, the CRTC has imposed a range of licence conditions requiring separation of functions at either or both of two levels:  
· at the board and news management level; and

· at the news gathering level.

At the board and news management level, conditions have been imposed which prevented directors of the “print” organisation sitting on the board of the “broadcasting” organisation.  In addition, directors on the board of the “broadcasting” entity had to be people who had not had any involvement on the “print’ board or other related entities.

At the news management level, entities have been required to maintain separate news directors, executive producers, assignment editors, writers and reporters in each respective organisation.
In the case of newsgathering, measures considered acceptable by the CRTC to achieve this aim have included a prohibition on exchange of information between journalists, editors and news managers of the print and broadcast operations, journalists not being permitted to transmit, receive, exchange or discuss any information by phone, fax, internet or other technology, and physical separation of newsrooms.  With this approach, many of the economic efficiencies that may have been a key commercial driver for entering into print/broadcasting mergers, would not, of course, be forthcoming.
  

In response to concerns expressed in Canada by journalists, politicians and others at the failings inherent in the Canadian system to ensure diversity it has recently been reported that the Canadian government will appoint a panel to study media concentration.

In Seven’s view, the proposed approach also represents an unwarranted level of regulatory intervention in the day to day operations of media outlets.  The desired outcomes of diversity and plurality of sources and opinion could be more effectively achieved through a far less interventionist approach, that of ensuring a robust and dynamic competitive environment.
Seven also notes that there is some uncertainty of the practical effect of the proposed requirements.  While exempted licensees are required to have separate news management and news compilation processes, the requirement in relation to news gathering and news interpretation is that there be a separate capability.  It is not clear whether actual separation will be required in these areas or whether it would be sufficient to demonstrate that separation, although not actually implemented, would be a possibility if necessary in any given instance.

The exemption process also has the potential to permit direct Government intervention in the freedom of the press through exercising pressure on the ABA to approve or reject a proposed acquisition or to conduct an investigation into the compliance of an exempted entity.   Such an outcome has serious ramifications for a healthy democracy.
Seven notes the concerns raised recently by the Australian Press Council in relation to the Bill.  In the view of the Press Council, the exemption process is "a direct threat to the freedom of the press" where, in Australia to date, there has been no statutory licensing or control of the print media.  The Council views the Government's proposal as the "thin edge of a wedge" where "seemingly innocuous powers given to government bodies…can be elaborated over time to the detriment of independence of the press."

Seven believes that a better approach to delivering diversity and plurality of ownership, opinion and sources would be to remove the cross media rules entirely and to implement changes to the Trade Practices Act that would ensure a robust competitive environment.
Local Content Rules

The proposed approach of granting cross media exemption certificates on the basis of local content requirements has many disadvantages.

It is important to note in the context of this discussion that commercial television provides more local news services and employs more journalists in regional Australia than prior to aggregation.  All regional markets that had a local news service prior to equalisation still enjoy at least one local news service.  In addition the increased number of service providers means that regional viewers have access to a range of other programming that would not have previously been provided. A number of markets now enjoy more local news services than was the case prior to aggregation.  Further, the quality and professionalism of regional news services has significantly improved.
There is no requirement for the ABA to take the commercial viability of services into account in imposing conditions relating to local news content.  Prior to aggregation, the Australian Broadcasting Tribunal was required to consider both the commercial viability of regional licensees and the impact of competition on sustainability of local service levels before making a decision to grant any news licence in a regional licence area.   No such consideration is required under the Bill.    
The cost of establishing and maintaining news services in regional markets is formidable.  The mainland aggregated markets each cover thousands of square miles, and cover a number of areas that were previously regulated as separate licence areas prior to aggregation.   In many instances, these previously distinct licence areas are serviced by separate advertising content.
Each mainland aggregated market’s population is around the level of 1 million, but generates far less revenue than the smallest capital city market.  By way of comparison, the metropolitan licence area of Adelaide services around 1.2million people.

Therefore, the economics of providing separate news programming in each area where separate advertising is also provided is questionable.   Such a requirement would be analogous to requiring metropolitan licensees to provide between five and seven separate news services in the Adelaide market.  Clearly, the revenue per capita would be highly unlikely to justify the expense of providing a separate news service.
The result of these requirements will either be that the required service levels imposed by the ABA will cause financial hardship and prove to be unsustainable or that the regional broadcasting licensees are not able to take advantage of the changes to cross media rules.
In Seven’s view, more flexibility is required in relation to what can be considered to be local.  The Bill stipulates that the ABA is required to have regard to those areas where separate programming is provided in a licence area (including advertising content).  Seven believes that local content requirements can be met otherwise than through separate stand alone bulletins in each area of separate programming and that this should be recognised in the proposed legislation.  For example, local news presence, inclusion of stories relevant to the various separate areas in bulletins that may cover a larger area or the proportion of previously separate markets served by individual bulletins should also be taken into account by the ABA in reaching a conclusion as to the minimum required level of local news services.
The proposed approach also has the disadvantage of imposing different rules to players operating in the same market, depending on whether they are the subject of a cross media acquisition or not.  This is an undesirable outcome as it is not competitively neutral in its application.  

Requirements to maintain pre-acquisition service levels in relation to local news unfairly advantage those players who have cut their newsroom capability prior to the passage of the Bill and disadvantaging those licensees who have continued to provide news services to local communities.  The requirements only apply so long as an exemption certificate is in force.  If a regional licensee is subsequently sold to a person who does not require an exemption certificate, the local content requirements under the Bill would no longer apply.

In Seven’s view, if local content rules are considered desirable in regional licence areas, such rules should be applied consistently to all licensees, and not on a case by case basis or in a manner that unfairly advantages some players over others.  Any specified required level of local content must take into account the commercial viability of providing such a service.
5
The 75% Reach Rule Should be Removed

Seven opposes the proposal to retain the 75% reach rule for commercial television licensees.  It is entirely inequitable in the light of absence of any such restrictions on pay television, print or radio.

The continued application of the 75% audience reach rule to commercial television broadcasters is an anachronism.  The introduction of the rule was nothing more than a trade-off to enable removal of the previously existing “two station” rule and facilitate passage of the cross-media rules.  It is totally inconsistent with technological and commercial reality and the treatment of pay television, radio and print media which are not subject to any such limits. 

As recognised by the Productivity Commission in its Broadcasting Inquiry Report
, all three commercial television networks have affiliation agreements with local operators in other licence areas, which results in the provision of what is essentially a national service.  The rule has never had any real practical effect, resulting only in networking arrangements between the three networks and their affiliates. 

With the convergence of media and particularly the announcement of the recent proposed Foxtel/Optus/Telstra deal, it has become particularly artificial to distinguish between the "power to influence" exerted by commercial television broadcasters as opposed to pay tv operators. Such distinctions also take no account of the commercial reality of satellite broadcasting, with its large footprints, and the ubiquity of the Internet.

The Seven Network believes that the Bill should be amended to remove the audience reach rule.

 6
Conclusion

The Committee should support the removal of foreign ownership and cross media rules.

Cross media and foreign ownership rules are outdated and no longer suitable to address the inherent complexities of the modern media landscape.    

The cross media rules should be replaced with a more commercial and relevant approach to competition law, which will deliver a healthy competitive marketplace and thereby ensure diversity.

Seven has a number of concerns relating to the practical operation of the proposed cross media exemption process and believes the issues of plurality of sources and opinion would be better addressed through appropriate competition regulation.  To the extent that local content requirements are considered necessary and appropriate, these should be applied fairly and consistently and should take into account the commercial viability of specified service levels for regional licensees.
The 75% reach rule applicable to commercial television licensees should be removed.
� Productivity Commission’s Broadcasting Inquiry Report, March 2000, page 334
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