7 October 2003

Mr Michael McLean

Secretary

Senate Environment, Communications, 

Information Technology and the Arts Legislation Committee, 

Parliament House 

CANBERRA  ACT  2600

Sent by email: ecita.sen@aph.gov.au 

Dear Mr McLean

SENATE INQUIRY INTO PROVISIONS OF THE FUEL QUALITY STANDARDS BILL 2003

Thank you for the opportunity to comment on the provisions of the Fuel Quality Standards Amendment Bill 2003 (the Bill).

Please find attached a submission that outlines the Victorian government’s position.

As you will appreciate Victoria is the only State to have introduced a fuel information standard.  The Fair Trading (Product Information Standards) (Petrol) Regulations 2003 were made under the Fair Trading Act 1999 and came into operation in May this year.  The Regulations were introduced to protect the interest of consumers by making it mandatory to disclose the ethanol content in petrol where petrol is sold at wholesale and retail in Victoria. 

The Victorian government looks forward to seeing effective recommendations to improve the provisions of the proposed Bill and thereby, in the first instance, ensure the introduction of a suitable national information standard for petrol containing ethanol.

If you have any enquires regarding this submission you are welcome to contact Dr David Cousins, Director of Consumer Affairs Victoria on (03) 9627 6017.

Thank you for granting an extension to allow the Victorian government to make a submission to this important Inquiry.

Yours sincerely

John Lenders MP

Minister for Consumer Affairs

Attach
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	Submission to Senate Committee Inquiry into Provisions of the 

Fuel Quality Standards Amendment Bill 2003


Introduction

The Victorian government values the opportunity to make a submission to the inquiry by the Senate Environment, Communications, Information Technology and the Arts Legislation Committee into the provisions of the Fuel Quality Standards Amendment Bill 2003 (the Bill).  
The Senate Committee inquiry is the first opportunity which the Victorian government has had to comment on the Bill.  

It is noted that the purpose of the Bill is to amend the Fuel Quality Standards Act 2000 to include a head of power to enable fuel quality information standards to be determined by the Minister for the Environment and Heritage.  It is understood that in the short term the Commonwealth government intends to use this power to introduce point-of-sale disclosure for petrol containing ethanol.  There has also been some discussion of labelling for biodiesel.  

This submission details the Victorian government's views regarding the provisions of the Bill.  While there are some aspects of the Bill which are supported, there are a number of flaws and omissions which may compromise the development of suitable and enforceable national information standards for fuel.

As requested, comments have been provided in relation to each of the identified issues namely:

· the provisions of the Bill particularly in relation to the development of fuel quality information standards; and

· the effectiveness of the Bill to deliver an enforceable labelling regime for fuel that achieves both informed consumer choice in fuel purchases, and increased likelihood of the key provisions of the Act being enforceable.

Summary of Key Concerns

Concerns which affect the development of suitable fuel quality information standards 

· The Bill proposes a head of power which would enable a national information standard to override State and Territory labelling laws where specified by the Commonwealth.  The use of this power should be transparent and should not result in Commonwealth requirements of a lesser standard eroding the level of consumer protection in States and Territories.

· The Bill does not provide an exemption for more stringent information standards in a particular State or Territory to operate concurrently with national standards.  Such a provision is currently included in the Fuel Quality Standards Act for fuel quality standards.

· The Bill includes a number of provisions which effectively give the Commonwealth Minister sole power to determine the form of a national information standard with only limited consultation and possibly no formal cost benefit assessment of alternative standards – 

· The Bill proposes a selective consultative arrangement that is oriented to the consideration of fuel quality specifications and environmental issues and, therefore, is not appropriate to provide sound and authoritative advice on disclosure requirements suitable for consumers and fuel resellers.  In addition, the current composition of the Committee means that even where State and Territory governments are in agreement on issues their views may not be carried forward.

· The Bill does not specify a transparent process to ensure that alternative disclosure arrangements and standards are identified and rigorously assessed and that all stakeholders have an opportunity to comment on the alternatives before a standard is determined by the Commonwealth. 

Comments with regard to the enforceability of fuel quality information standards
· The fines proposed in the Bill are significantly less than those that may be imposed for the breach of an information standard under the Victorian Fair Trading Act 1999.   While a lower level of fine is proposed to reflect the nature of an offence under the Bill as a strict liability offence, these fines are not considered to be appropriate in terms of the potentially detrimental public impact nor are they sufficient to deter suppliers from selling fuel without appropriate disclosures.
· The Bill does not assist consumers and others who suffer loss, injury or damages as a result of a breach of an information standard to take civil action for compensation.
Victorian Context

Enabling provisions under the Victorian Fair Trading Act 

Under Victorian legislation authority for making an information standard for goods and services lies under section 47 of the Fair Trading Act.  Unlike the Commonwealth Fuel Quality Standards Act, the central objective of the Fair Trading Act is to promote and encourage fair trading practices and competitive and fair markets.  This is compatible with requiring disclosure to address information asymmetry and a lack of transparency in fuel markets.  Section 47 of the Fair Trading Act is similar in terms of its requirements and objectives to section 65D of the Commonwealth Trade Practices Act 1974.  

The aim of an information standard under the Fair Trading Act is to prescribe the information which is reasonably necessary to inform consumers about specified goods and services.  Therefore, the Fair Trading Act provides the authority for an information standard: to require the disclosure of details about the composition and contents of goods and services and instructions for their use; and to specify the form and manner in which information is made available.  An information standard under the Fair Trading Act is prescribed by regulation.

Use of the Victorian enabling provisions 

Since late 2001 there has been growing concern amongst Victorian consumers at the potentially damaging effects of ethanol blended petrol on certain motor vehicles and equipment.  Earlier concerns focussed on the effect of higher concentration of ethanol blends on older engines.  However, recent reports from car manufactures advise that lower concentrations of ethanol may damage carburettor driven engines made as recently as the late 1990’s.  In response to consumer concerns the Victorian government introduced mandatory wholesale and retail disclosure requirements for ethanol blended petrol under the Fair Trading Act.  The Fair Trading (Product Information Standards) (Petrol) Regulations came into operation in May this year.  The Regulations are published at: www.parliament.vic.gov.au.

Comments on the Provisions in the Bill

The following comments are made with regard to specific provisions of the Bill including provisions that are not supported and those which are supported by the Victorian government.  The comments include suggestions for amendments and additional provisions.

Provisions not supported

Relationship between Commonwealth and State and Territory laws

The Bill proposes that existing provisions regulating the relationship between Commonwealth and State and Territory laws on quality standards, in part, be extended to information standards.  However, there are flaws with the existing provisions under the Act and thus the proposal for their application to information standards.

Section 9 of the Act allows for State and Territory laws to continue where they are capable of operating concurrently with the Act.  However, this section also includes a provision which provides a head of power for national quality standards, to the extent prescribed by the regulations, to override State and Territory standards.  Clause 3 Item 4 of the Bill extends this power to information standards.  To date, the Commonwealth has not used this power in relation to the fuel quality standards.  However, this does not preclude its future use with regard to both fuel quality and information standards.

While the explanatory memorandum for the Bill describes the purpose of this provision as allowing ‘”the Commonwealth to address consumer uncertainty through a uniform national fuel labelling scheme”, neither the Act nor the Bill provide any guide to the circumstances where the Commonwealth may use its power to override State and Territory fuel quality and information standards.   

National uniformity is desirable and supported by the Victorian government.  However, it should be achieved in consultation with jurisdictions and, where jurisdictions have standards in place, those standards should be the starting point for consideration of any national regime.  The situation regarding information standards for petrol containing ethanol highlights the need for such considerations –

· Ethanol labelling was introduced in Victoria earlier this year and New South Wales has prepared almost identical standards in readiness for implementation.  Also, the State requirements are consistent with the standards required to meet the provisions in State fair trading legislation and the Commonwealth Trade Practices Act regarding false and misleading representations and conduct. 

· There has been no consultation with State and Territory governments regarding national labelling standards.

· The Commonwealth appears to be relying solely on an industry taskforce for advice on labelling.  It is understood that the task force supports standards which are less stringent to those operating in Victoria and proposed in New South Wales.  Implementation of these standards would erode current levels of consumer protection in Victoria.

As a result, the Commonwealth power to override State and Territory information standards should be qualified to ensure that it is only used following full consultation with jurisdictions and, even where consultation occurs, that it should not be used to diminish fuel quality and  information disclosure protections for consumers in jurisdictions where higher standards already exist.

	Recommendation 1:  To ensure transparent decisions by the Commonwealth the Bill should be amended to specify the criteria which must be met for the Commonwealth to use its power to override State and Territory fuel quality and information standards. 


Section 21(2) gives the Commonwealth power to exempt more stringent State and Territory fuel specifications from meeting national quality standards.  The Bill does not extend this power to information standards.  Such a power should be available to ensure that State and Territory consumer protection standards are not eroded by national standards, such as would be the case in Victoria if the Commonwealth standards are less stringent than the Victorian standards.

	Recommendation 2:  That the head of power under section 21(2) of the Fuel Quality Standards Act be extended to cover information standards.


Consultative and assessment arrangements

Clause 3 Item 25 of the Bill proposes that information standards be made by determinations under the Fuel Quality Standards Act.  In practice this means that alternative labelling standards may not be considered and fully assessed before determinations establishing particular standards are made by the Minister.  As labelling is a consumer issue and the use of fuel additives, such as ethanol, is now controversial, full consultation along with a comprehensive and transparent assessment of alternative information standards is essential to determine the appropriate standard of information disclosure for all stakeholders.

While there is a requirement for consultation and assessments with regard to the making of subordinate legislation by the Commonwealth, such as determinations, through a Regulatory Impact Statement (RIS), formal RISs were not prepared for each of the matters currently set by determinations under the Fuel Quality Standards Act.  These determinations include the 10% cap on the ethanol content in petrol and more recently the biodiesel standard.  While it may be appropriate that RISs were not prepared, as these matters were either considered as part of the assessments accompanying the introduction of the Fuel Quality Standards Act or relate to technical issues subject to separate discussion papers, this approach is not suitable for an information standard.  

· An information standard was not envisaged at the time the Fuel Quality Standards Act was introduced.  

· Before an appropriate standard is selected, in particular for ethanol, there are a range of alternative standards that must be considered and assessed in terms of the potential costs and benefits for consumers and industry customers.

· Any consideration of information standards must include environmental, regional development, business and consumers issues.
The Fuel Quality Standards Act, in part, attempts to address this deficiency by establishing an ongoing consultation forum, the Fuel Quality Consultative Committee, and requiring the Minister to consult the Committee before making determinations on fuel standards.  Clause 3 Item 26 of the Bill proposes that this arrangement be extended, without adjustment, to the making of determinations for information standards.  While the composition of the committee may be suitable to advise on fuel quality issues from an environmental prospective, it is not adequate to address the consumer and industry issue relating to an information standard.  

The Fuel Quality Standards Act specifies the minimum number, and the background, of Committee members but also allows the Minister to decide on the final composition of the Committee.  As a result, a number of problems arise with the current composition of the committee with regard to providing advice on information standards.

· It includes only one consumer advocate compared to four industry representatives.

· While it has members representing vehicle manufacturers, fuel producers and the large independent importers, wholesalers and retailers, it does not have representation from small to medium resellers (such as franchisees, branded and independent retailers) who would be affected by information standards.

· State and Territory governments are represented by officials from environment and transport agencies.

· Of the 16 committee members, State and Territory governments have 8 representatives thus even where they are unanimous their views cannot be carried forward.

	Recommendation 3:  When advising on information standards the Committee should have a stronger consumer focus.  This could be achieved thorough a separate committee or by changing the composition of the current Committee: to increase representation from consumer groups and State and Territory government consumer affairs agencies; and, to include representation from the Motor Trades Association of Australia.


Penalties

The Bill proposes that all offences under the Act, including the new offence for breach of an information standard, be strict liability offences.  It is also proposed that the dollar value of fines for breach of a fuel quality standard and for the supply and importation of prohibited fuel additives be increased from up to: $20,000 for individuals and $100,000 for a cooperation (the fines when the Fuel Quality Standards Act was first introduced); to $55,000 for individuals and $275,000 for a corporation.  The value of fines for these breaches combined with the type of the offence is considered be to sufficient in terms of the likely consequences of a breach.

However, the fines proposed under Clause 3 Item 11 of the Bill for breach of an information standard are not considered to be sufficient.  These fines are significantly less than the above fines and those for breach of an information standard under the Victorian Fair Trading Act and the Commonwealth Trade Practices Act.  The fines are compared in the table below.  

	
	The Bill
	Victorian Fair Trading Act
	Commonwealth Trade Practices Act

	Individual
	Up to $6,600
	Up to $24,000
	Up to $220,000

	Corporation
	Up to $33,000
	Up to $60,000
	Up to $1,100,000


The Explanatory Memorandum notes that fines proposed under the Bill are those recommended under Commonwealth government policy for strict liability offences.  However, for the offences noted above a case is made for significantly higher fines.  Higher fines for breach of an information standard are also justified.

· The Explanatory Memorandum incorrectly comments that a breach of an information standard will ‘primarily affect consumer information and choice’.  However, failure to label fuel may cause costly damage to engines and, depending on the vehicle or equipment, may cause personal injury.  This is particularly the case with ethanol which is the catalyst for this Bill.  Petrol-ethanol blends may cause damage to motor cars, motorcycles, recreational equipment including boats and light aircraft and gardening equipment.  As a result, the aggregate cost to consumers of purchasing unlabelled fuel may be significant.  

· The low value of the proposed fines is not sufficient to deter offenders particularly where, as reported in the Explanatory Memorandum, monitoring and enforcement will be undertaken through existing programs under the Fuel Quality Standards Act without significant additional resources. 

· Breach of an information standard under the Trade Practices Act is a strict liability offence and under the Fair Trading Act is, at least, a strict liability offence.  The current fines under both of these Acts are significantly higher than those proposed by the Bill.

	Recommendation 4:  That the fines for breach of a fuel information standard be increased to better reflect the potential impact on the community and to deter suppliers from selling fuel without appropriate disclosure.


Suggested provisions

Given that the proposed fuel information standards are similar in nature to information standards under the Commonwealth Trade Practices Act and Victorian Fair Trading Act, they should also provide for the right of a consumer to sue for compensation for a breach of the standard.

	Recommendation 5:  That the rights of consumers be better protected under the Fuel Quality Standards Act by including a provision along the lines of section 48 of the Victorian Fair Trading Act or section 65D(7) of the Commonwealth Trade Practices Act.


Provisions which are supported

There are a number of provisions in the Bill which are supported as having the potential to facilitate the development of suitable national labelling laws.  In particular these include the following provisions.

Clause 3 Item 25 insert section 22A which details the intended scope and nature of an information standard.  

· Sub-section (1) proposes, amongst other matters, that an information standard apply to a specified supply of a specified kind of fuel.  This provision is supported, as it will enable disclosure at all points of exchange along the fuel supply chain and for different fuels as required.

· Sub-section (2) is supported.  It is flexible enough to enable a range of information about fuel to be required such as, content, use, cautions; and also enables the manner and form of the information provision to be prescribed such as timing, written or otherwise, label size, colour, location and position.  Based on experience in Victoria these elements meet the requirements of an effective labelling regime.  Sub-section (2) also requires the Minister to be satisfied that information in a standard is ‘in the public interest’. 

Conclusions

There are a number of significant flaws in the Bill which will impact on the ability of the Commonwealth to develop suitable and enforceable national labelling standards that adequately protect consumers.










