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Introduction

The Australian Council for Infrastructure Development is the principal industry
association representing the interests of companies and organisations owning,
operating, building, financing, designing and otherwise providing advisory services
to private investment in Australian public infrastructure.

AusCID was established in 1992 and exists to identify and inform both
Commonwealth and State/Territory governments of key issues where change is
needed, in order to create an environment that enables efficient delivery of public
infrastructure by the private sector.  AusCID currently has 99 members (list
attached).

AusCID membership is drawn comprehensively from all economic infrastructure
sectors including electricity generation, transmission and distribution, gas
transmission and distribution, roads, rail, telecommunications, water, airports and
ports. As a result of our membership base, AusCID is in a unique position to
consider the views of infrastructure owners, equity investors and debt financiers
and combine them with the views of infrastructure operators.

AusCID’s members control in excess of $60 billion of infrastructure assets, much of
which may be regulated by Commonwealth and State access regimes.

AusCID understands that, in the course of examining the provisions of the Trade
Practices Amendment (Telecommunications) Bill 2001, the Senate Committee has
heard extensive debate about the availability of merits review in relation to access
pricing determinations of declared telecommunications services. Furthermore,
during the course of the inquiry, several withesses have suggested that the
telecommunications industry is unusual, in that it allows for a full merits review of an
arbitrated pricing determination by the Australian Competition and Consumer
Commission (*ACCC”), to the Australian Competition Tribunal (*ACT”). As a
result, those submitters have recommended that the availability of full merits review
be removed from the regime.

AusCID does have sympathy for the very serious timing issues faced by those
companies wanting to access infrastructure. It is in the interests of all of the
participants in the industry, and consumers, to have considered, fair and timely
regulated pricing decisions. However, AusCID considers that the removal of merits
reviews are not in the interests of any of the industry players or consumers in the
long term. To remove merits reviews would be akin to "throwing the baby out with
the bathwater"

We commend the Committee for considering the importance of timeliness in
regulatory decisions. Efficiency and timeliness should be among the objectives of
the regulatory decision making process. They should not be the only objectives.
The aim of regulatory systems should be to balance the needs of infrastructure
providers (access providers), infrastructure users (access seekers) and consumers.
This is a difficult process to undertake, and due to the complexities of the issues
involved, the outcomes will not always be perfect. The provision for merits review
acts as an effective "insurance policy" against any mistakes that may result form
the regulatory system.
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We also have serious concerns regarding the wider effects of removing merits
reviews from regulated determinations in the telecommunications industry. If such a
proposal is implemented for telecommunications, AusCID considers that it will not
only deter investment in regulated or potentially regulated telecommunications
infrastructure but will also set a very damaging precedent for other infrastructure
industries affected by regulated decisions.

For these reasons, AusCID wishes to place its views on this matter on record
before the Senate Committee.

The need for merits review to ensure sustainable investment

In the long run, the well being of Australian consumers will be best protected
through adequate, sustainable investment in infrastructure. In the context of a
highly regulated industry, such as telecommunications, AusCID considers that that
this involves a careful consideration of the need for investors to receive a
reasonable risk weighted return (and therefore to continue to invest in regulated
assets), balanced against the need for consumers to receive efficiently priced, high
guality reliable services.

The scope for uncertainty about investment, or returns on investment, can have a
deleterious effect on incentives for continued investment. The Productivity
Commission recognised this in its recent Position Paper on the Review of the
National Access Regime.

The removal of merits review rights, and the uncertainty that that would entail for
investors, would potentially have a damaging impact on investment in nationally
significant assets. In this regard, the Productivity Commission recognised that the
costs of failing to invest in essential infrastructure are likely to be larger than the
costs of monopoly pricing of the services it provides.

AusCID considers, as a basic principle of regulatory practice, that discretion should
be linked to accountability. Where a regulator has a wide scope in which to make
decisions, there needs to be scope for that decision to be reviewed from first
principles, on merit. The existence of a review from a first instance decision based
only on legal questions, does not provide the appropriate level of checks and
balances required.

Importantly, under an access regime — such as Part XIC or Part llIA - which affords
wide discretion to the decision maker, a number of outcomes are possible which
may be legally correct, yet there is no guarantee that the decision which most
appropriately enhances the long term interests of end-users will be made.
Removing the entitlement to merits review would significantly erode the
accountability of the administrative decision maker.

In any case, the availability of merits review under the telecommunications regime
is consistent with the framework in the national access regime in Part IlIA of the
Trade Practice Act 1974 (Cth) (TPA). That is, under Part IlIA, if a nationally
significant service is declared, then an ACCC pricing determination in relation to
access to that service can be reviewed, on its merits, to the ACT. As in the case of
Part XIC, such a review is review of the first tier administrative decision by the
ACCC.
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In this regard, arrangements under State-based or other access regimes without full
merits reviews, are not relevant to the Senate Committee’s considerations, as they
are typically highly prescriptive and well-defined, as opposed to the national access
regime, and telecommunications access regime, which allow substantially greater
discretion to the regulator. Furthermore, AusCID has argued strongly against such
schemes as detering investment and advocated the introduction of merit based
appeals.

AusCID further considers that the removal of merits reviews will increase the
degree of regulatory risk perceived by investors in Australia. It is critical that
regulated pricing determinations are subject to thorough, independent and fulsome
review, to ensure that capital asset owners are assured that the returns on their
investments will not be reduced due to misguided pricing determinations, whose
merits cannot be appealed.

Several recent regulatory decisions in Australia have increased perceptions that
regulatory risk is a real risk for investments. Foreign investors are increasingly
concerned about sovereign risk issues when investing in Australia. Regulatory risk
ranks high in this regard. Foreign investors from jurisdictions such as the United
States, which has a long history of allowing merit based appeals and strong
administrative law protections for property holders, derive some comfort from
similar legal protections in this country.

Any derogation from the right to a merits review, particularly where the
determination at first instance is made pursuant to a broad framework which allows
wide discretion to the decision maker, greatly increases the risks that a pricing
determination will not be the most appropriate to ensure sustainable investment and
consumer welfare.

If the removal of merits review of pricing determinations relating to important
infrastructure were to become common place in Australia under regimes where a
number of outcomes are possible, the risk of inappropriate pricing decisions being
made would be significantly increased with the effects that:

e investment funds will go to other, less risky jurisdictions or else require a
premium for perceived regulatory risk. This will result in increased costs for
customers in the long run;

e investment in new, innovative infrastructure projects and the upgrading of
existing assets will be less likely to be approved by boards as there will be little
or no perceived additional return for this risky expenditure; and

» capital raising for the expansion of existing businesses will be more expensive
than necessary, again leading to increased costs for customers in the long run.

Without detailing the specific evidence in other jurisdictions, AusCID further
considers that the existence of an appeal on both merits and procedure is
consistent with world’s best practice. AusCID would be happy to provide the
Committee with further evidence in this regard.
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Conclusions

AusCID commends the Government on its decision to review the
telecommunications access regime and to enhance its efficiency.

AusCID, however, is greatly concerned that the proposal put to the Senate
Committee to abolish merits review from the ACCC to the ACT on pricing
determinations relating to significant telecommunications infrastructure, is
misguided. If such a proposal is implemented for the telecommunications industry,
it would set a very damaging precedent for other important industries affected by
regulated pricing decisions which would be highly damaging to incentives to invest
in major infrastructure

Accordingly, AusCID recommends that the Senate Committee reject any proposal
to abolish a merits review from a final determination of the ACCC to the ACT under
Part XIC of the TPA.
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Full Members (Tier 1)
Abigroup

Alstom

AMP Henderson Capital Investors

ANZ Investment Bank

Australian Pipeline Trust

Australian Rail Track Corporation

Australian Water Services
Babcock & Brown
Baulderstone Hornibrook

CitiPower

Commonwealth Bank of Australia

Deutsche Asset Management
(Australia)

Downer Engineering

Duke Energy International
Edison Mission Energy Holdings
Energex

ETSA Utilities

Freight Australia

Hastings Funds Management
Laing Investment Asia Pacific
Leighton Holdings

Macquarie Infrastructure Group
MTAA Superannuation Fund

National Australia Bank
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Full Members (Tier 2)

ABN AMRO Australia

Allco Finance Group
Australian Gas Light Company

Australia Pacific Airports
Corporation

BankWest

BNP Paribas

Bovis Lend Lease

Brisbane Airport Corporation

Brown & Root Services

Credit Agricole Indosuez Australia

Cubic Transportation Systems

Dresdner Kleinwort Wasserstein

Deutsche Bank

Epic Energy

John Holland Group
Macquarie Corporate Finance
National Asset Management
Pacific Hydro

Paladin Infrastructure

SG Australia

Tenix Infrastructure

Thiess

WestLB

Westralia Airport Corporation

Associate Members
Allen, Allen & Hemsley
Arthur Andersen

Arup

Australian Constructors
Association

Blake Dawson Waldron
Clayton Utz

Corrs Chambers Westgarth
Deacons

Deloitte Touche Tohmatsu
Ernst & Young

Egis Projects Asia Pacific

Evans & Peck Management

Freehills

GHD

Hawker Britton

Hyder Consulting

KPMG Corporate Finance
Mallesons Stephen Jaques
Maunsell Mclintyre
Melbourne University Private
Minter Ellison

Pacific Road Corporate Finance
Pricewaterhouse Coopers

Pricewaterhouse Coopers Legal
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Full Members (Tier 1)
National Express

NRG Asia-Pacific
Statewide Roads

Sydney Airports Corporation
Limited

Telstra Corporation
The Hills Motorway
Transfield

United Energy
Vivendi Water
Walter Construction

Westpac Banking Corporation

Full Members (Tier 2)

Associate Members
Pyrmont Raw Materials
Quantm

Sinclair Knight Merz

Thyssen Transrapid Australia

Personal Members
Andelain Consulting
DS Corporation
Finlay Consulting
Hunwick Consultants
Infrastructure Advisers
John Bastian

Mary Anne Hartley
NLS Consulting
Perry Partners
Richard Lowe
Symbiosis Solutions

Wilton Hanford Hanover
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