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Australian Heritage Council Bill, 2000 and the Australian
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1. Introduction. My qualications and experience in respect of
this subm ssion are as foll ows:

a) Consultant to the Inquiry into the National Estate- 1973-
74,

b) Director of the Australian Conservation Foundation -
(1973-86) experience of all aspects of the working of the
present | egislation;

c) In the above capacity |ed successful canpaigns (1976 and
1980) to prevent the repeal of the Australian Heritage
Commi ssi on Act, 1975;

d) Since 1986 have worked as an environmental consultant
engaging in heritage identification and protection work
(with particular reference to wilderness, cultura
| andscapes and worl d heritage val ues); and

e) Aut hor of several publications on heritage matters.

2. Scope of Submission. This is a brief subm ssion which deals
with some of the substantive issues relevant to the proposed

| egislation, in particular | discuss - heritage nom nation and
eval uation (identification), assessnent/listing, and protection.
As a case study | also exam ne these matters as they apply to the
External Territory of Norfolk Island. The comments in the body
of this subm ssion are based on experience in many parts of
Australia, not just Norfol k Island.

3. Nomi nation. The existing nom nation systeminvolves the
filling out of a conplicated formand selecting froma plethora
of possible criteria. It appears not to have been too off putting
because apparently there have been at |east 20,000 nom nations.
Judging by the draft criteria for the proposed national and
Commonweal th Iists these woul d be nmuch sinpler. Hopefully an
effort wwll be made to nake the nom nation process sinpler also.
This could be done if persons interested in nmaking a nom nation
were provided with straightforward i nformati on about the main
categori es of val ue.

4. Evaluation. In the existing systemthis can be a very drawn
out process extending over several decades. The fact that sone
7,000 nom nations for the Register of the National Estate (RNE)
over a third of all nom nations nmade, are still awaiting
assessnment is clear evidence of this. It is during the prol onged
eval uati on phase that political factors are likely to energe.
Regrettably, these sonetinme affect both the evaluation and the
assessnment. Instead of the evaluation being limted to objective
matters relating to value owners will endeavour to bargain,
saying they will do this or that if the site is not |listed and
the Heritage Commi ssion in making its decision will take the




conservation status of the site into consideration. The probl em
is greatest with regard to nom nations of private property, or
property where there are private rights. This has neant that the
eval uation process for public sites has taken less tine than for
private sites. Another factor which has affected eval uation has
been the possibility of including a site on a local |ist.

There appears to be nothing in the proposed |egislation which is
likely to elimnate or |lessen these |latter problens of

consi deration of matters other than values. The fact that the
national heritage list will be nore selective than the Register
of the National Estate neans that consideration of the
alternative of the site being included on a | ocal register is
likely to figure nore promnently in evaluations and assessnents.
A proscription in the |egislation against consideration of any
aspect other than val ue woul d be useful.

The new | egi sl ati on as proposed should result in the

eval uati on/ assessnment process being speeded up. Strong points of
the proposed |legislation are: the requirenent to specify the

val ues for which the place is listed (324B (3) of the Environnent
and Heritage Legislation Amendnent Bill); the requirenment for the
Mnister to wthin 20 days ask the Heritage Council for a

deci sion on a nom nation (324D (2)); the requirenent for the
Council to make a decision within 12 nonths (324D (6); and the
provision for the Mnister to invite nomnations of places within
a specified theme (324D (6).

The latter is particularly good requirenent since it will make it
possible for there to be various thematically based categories
(systens or series) of heritage areas across the nation. Qovious
candi dates are national systens of w | derness areas, cultura

| andscapes, and areas with particular types of vegetation or
wildlife significance. This could be the the opportunity to
establish the nuch recomended national w | derness systemwth
jurisdiction and managenent remaining with the States and
Territories.

5. Assessnent/Listing. Assessnent is the act of deciding whether
or not tolist. In terns of delay and rejection for reasons other
t han val ue the probl ens have been the sanme as for eval uation.
Here also in naking its decisions the Comm ssion has tended to
consi der such matters as prospects for conservation with regard
to such aspects as status of the |and and managenent
arrangenents. Increasingly it has also considered the possibility
of a site being placed on a |ocal register instead of on the
Regi ster of the National Estate for which it has been nom nat ed.

As noted above there appear to be no safeguards in the proposed
legislation to try to prevent these extraneous factors affecting
the assessnents. Wen a place is listed the current system makes
no distinction about its geographic |evel of significance wheras
the proposed list will be for places of national inportance. This
Wi Il increase the |ikelihood of political factors (relating to
which list it should be on) comng into play.

Wth regard to the proposed Commonwealth [ist political factors
are also likely to intervene in sone cases. The original concept




was for all places on the RNE to be automatically transferred to
the Commonweal th List. Now (Schedule 3) the Mnister nust make
the transfer within 6 nonths otherwise the site will have to be
renom nat ed under the new legisltion. Sites on Comonweal th | and
not transferred are nore likely to be sold or transferred to a
state/ Territory. Areas already proposed for sale/transfer wll
nost |ikely not be included on the Coomonweal th List. This type
of interaction is unhealthy.

There is a particular injustice involved with regard to the 7,000
sites nom nated but not asssessed for the RNE. Sonme of these wll
be of national inportance but the nom nation will have to be done
all over again. The legislation should provide for the

consi deration of the data already conpiled in connection with the
nom nati ons and the eval uati ons.

6. Protection. Protection of areas on heritage registers is
provided in two ways: 1)increased public awareness of val ues; and
2) actual protection neasures in the |aw

The exi sting systemwas basically a device which alerted the
public and the authorities to the exi stence and nature of the

val ues. The descriptions of the values were of mxed quality
(ranging fromhighly detailed, through insightful to skinpy). It
did result in wi despread public awareness and its main useful ness
was probably in public education. RNE status was often used by
envi ronnent groups as a lever to inprove the conservation status
by such nmeans as acquisition and reservation. The Section 30
provi sion of the present Act is also essentially an
alerting/information device. In ny experience it has often not
wor ked well. AHC staff have often been given only a few days in
which to coment and their coments have often been ill i nforned.

7. The Case O Norfolk Island How the existing system has been
applied to Norfol k Island and how the proposed system m ght be
applied will illustrate some of the matters di scussed above. A
nmore detailed account can be found in Chapter 18 of A
Conservation Strategy For Norfol k Isl and (Msl ey 2001).

A. Nomi nation At the 15th June 2000 the RNE |isted 34 sites (one
a nomnation of a site already registered). The | egal situation
with regard to these itens is: Registered 17, Indicative (not
assessed) 16, Rejected 1 and lIdentified (decision to |ist
deferred) 1. Three other nonminations (not in the data base) were
rejected in the early 1980s. Nine of the nom nations were made in
1996 by a national environment group with detail ed
justifications. They include the whole of the coastline not

al ready on the Register, and eight sites with cultural |andscape
val ues (including the ol dest agricultural |andscapes in
Australia).

Si xteen of the 17 Registered sites were listed in 1980. An
extensi on of one of these was listed in 1982. So, for nearly 20
years not another site has been added. El even of the Registered
pl aces are Crown | and public reserves, 2 are Crown | easehold, 3
are freehold and 1 is a mxture of reserve, freehold and

| easehol d.




B. Eval uation/ Assessnent. The 9 nom nations nmade in 1996 involve both

| easehol d and freehold | and. AHC conmenced eval uation in 1997 but then
deferred assessnent on the grounds that a | ocal register should be
devel oped first. A joint Commonweal th/ Norfol k |Island Governnent

eval uati on of the nom nations and a schedul ed assessnent by AHC broke
down as a result of a breach of faith by the Norfolk Island Governnent.
The | atter mani pul ated public opinion against the nom nations which
acted as a further deterrent against tinely assessnment by the
Comm ssi on.

The idea of a |ocal register was proposed in 1972 (Col dham Pl an) and
endorsed by the 1985 Devel opnent Plan and the 1997 Norfol k Island Pl an.
The proposal has yet to be finalised. A part of the proposed process
woul d i nvolve the nam ng of the nom nator. This and the devel opnent
orientation of the |local governnment would deter npbst nom nations and
result in few sites of any size being listed. Certainly the 1996

nom nati ons woul d have little chance of being nom nated/li sted.

C. Protection. There is no interimprotection for places on the
indicative list on Norfolk Island and there is a najor nove afoot for
the Comonwealth to hand over ownership of some Conmmonweal th | and (540
i s Conmmonwealth owned) to the |ocal Governnent. In these circunstances
of political dealing the prospects for inclusion of RNE places (other
than the National Park and the Kingston Arthurs Vale Historic Area) on
t he proposed national and Conmonwealth |ists are not good. The
prospects for the indicative places is very poor. Essentially the
Commonweal th is commtenpl ati ng abandoni ng pl aces of nati onal

envi ronnment al inportance w thout proper evaluation and assessnent.

8. Conclusion. The new system prom ses an i nproved approach to the
protection of areas with a national |evel of significance, but nmuch wll
depend upon effective coperation with the State/ Territory Governnent
and this could be where it could break down. The Commonweal th nust be

i nsi st on objective evaluations/ assessnents and be firmin its dealings
W th ot her governnents.
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