The Parliament of the Commonwealth of Australia

Environment and Heritage Legislation Amendment
Bill (No. 2) 2000

Australian Heritage Council Bill 2000

Australian Heritage Council (Consequential and
Transitional Provisions) Bill 2000

Report of the Senate Environment, Communications,
Information Technology and the Arts References Committee

May 2001



il

© Commonwealth of Australia 2001

ISBN 0642 71127 5

This document is produced from camera-ready copy prepared by the Senate
Environment, Communications, Information Technology and the Arts References
Committee Secretariat, and printed by the Senate Printing Unit, Parliament House,
Canberra.



MEMBERSHIP OF THE COMMITTEE - 39" PARLIAMENT

Members:

Senator Lyn Allison (Chair) (AD, VIC)

Senator John Tierney (Deputy Chair) (LP, NSW)
Senator Mark Bishop (ALP, WA)

Senator the Hon Nick Bolkus (ALP, SA)

Senator Kate Lundy (ALP, ACT)

Senator Tseben Tchen (LP, VIC)

Participating Members:

Senator the Hon Eric Abetz (LP, TAS) Senator Steve Hutchins (ALP, NSW)
Senator Andrew Bartlett (AD, QLD) Senator Sue Knowles (LP, WA)
Senator the Hon Ron Boswell (NP, Senator Meg Lees (AD, SA)

QLD) Senator Sue Mackay (ALP, TAS)
Senator Bob Brown (AG, TAS) Senator Brett Mason (LP, QLD)
Senator Paul Calvert (LP, TAS) Senator Julian McGauran (NPA, VIC)
Senator George Campbell (ALP, NSW)  Senator Jan McLucas (ALP, QLD)
Senator Kim Carr (ALP, VIC) Senator Shayne Murphy (ALP, TAS)
Senator Grant Chapman (LP, SA) Senator Marise Payne (LP, NSW)
Senator Helen Coonan (LP, NSW) Senator the Hon Chris Schacht (ALP,
Senator Winston Crane (LP, WA) SA)

Senator Alan Eggleston (LP, WA) Senator Natasha Stott Despoja (AD,
Senator the Hon John Faulkner (ALP, SA)

NSW) Senator John Watson (LP, TAS)
Senator Alan Ferguson (LP, SA)

Senator Jeannie Ferris (LP, SA) Senator Aden Ridgeway (AD, NSW)
Senator the Hon Brian Gibson AM (LP, appointed for arts issues

TAS) Senator Vicki Bourne (AD, NSW)

Senator Brian Harradine (IND, TAS) appointed for the inquiry into the

Senator Len Harris (PHON, QLD) online delivery of ABC material



v

Committee Secretariat
Mrs Andrea Griffiths, Secretary
Mr Jonathan Curtis, Principal Research Officer

Ms Emmalane Will, Executive Assistant

Committee Address:

Environment, Communications, Information Technology
and the Arts References Committee

S1.57, Parliament House

Canberra ACT 2600

Tel: 02 6277 3526
Fax: 02 6277 5818
Email: ecita.sen@aph.gov.au

Internet: http://www.aph.gov.au/senate _environment



TABLE OF CONTENTS

MEMBERSHIP OF THE COMMITTEE - 39™ PARLIAMENT .......coveuerenrercnnne 111
TABLE OF CONTENTS ..uuiiviiiiinticsensinsnnssesssecssissesssesssssssssssssssssssssssssssasssssssssssssssssssssase \%
LETTER OF TRANSMITTAL ....eeeeiiiiiccccnssssssssssssssseccssssssssssssssssssssssssss IX
RECOMMENDATIONS .....cciitiiiiiinmnnnnststieiccssssssssssssssssscssssssssssssssssssssssssssssse XI
CHAPTER 1 ..orriiiiiinnnniicnnssnniicsssssnssesssssssssessssssssssssssssssssssssssssssssssssassssssssssssass 1
INTRODUCTION 1
The COMMILEE S INGUITY ...ccuveevieeeiieriieeieeniieeteesteeeteesseeeseesseeeseesseessseesseessseenseessseensesnnne 1
Background to the bills..........cooiiiiiiiiii e 1
SEructure 0f the TEPOTL.......ocuiieiiecie et e be e eesaeenes 3
Description 0f the DIlLS .......cooiiiiiiiii et 3

The current heritage TEZIME. .....ccuevueriieriirieiieie ettt 9
CHAPTER 2 ..creeiiininnnnneiccsssssnsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 15
THE APPROPRIATENESS OF THE NEW HERITAGE PROTECTION
LEGISLATION ..cuuiiiiiiiinsuicsensisssisssnssssssnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 15
INEEOAUCTION ...ttt sttt sttt as 15
Need for and basis 0f TEfOIMS .......c.eoiiiiiiiiiiii e 15
Strengths of the eXiStiNG TEZIME ........eevviiiiieiieiii e 16
Weaknesses of the eXiSting re€ZIMe.........cccuvieriieeiiieeiiee et 17
Appropriate roles for GOVEINMENTS.........c.ceviiiriierieeiieie ettt 21
Heritage protection in the EPBC ACt .....ccoiiiiiiiiiieceeeeeee e 34
Coverage Of the DILIS.......c.oouiiiiiiieiiee et 36
CHAPTER 3 ... ciiiirrnnnenniiiiccssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 39
THE AUSTRALIAN HERITAGE COMMISSION .....uucovininsuinsensessunssessaessassessacssanes 39
INEEOAUCTION ...ttt sttt sb et es 39

The role of the Australian Heritage Council ............cccovvveiiiiiiiiiniieeeeeee e 39
Determinations on heritage StAtUS .........ccceecuierieriiienieeiieree ettt 44

Membership of the Australian Heritage Council..........ccccvveviiiiniieeniiecieeeee e, 50



vi

CHAPTER 4 .......oiirrrnnnnntiiiccssssssssssssssssssscssssssssssssssssssssssssssssssssssssssssssssssssssss 55
THE FUTURE OF THE REGISTER OF THE NATIONAL ESTATE AND OTHER
TRANSITIONAL ARRANGEMENTS ....ucoiiivininsiinensnecssnssnnssecsssssesssessssssnssssssssssssssees 55

INEPOAUCTION ...ttt et sttt 55
The importance of a national heritage INVENTOTY........cccveeriieriierienieeieeie e 55
Transitional protection of RNE places ........ccccvveiiiiiiiieiiieceeceeeee e 60

CHAPTER 5 ... ciiiiiinnnnnneiiiiccsssssssssssssssssccssssssssssssssssssssssssssssssssssssssssssssssssssss 65
ADMINISTRATION OF THE NATIONAL AND COMMONWEALTH HERITAGE
| ] 0 65

INEEOAUCTION ...ttt st ettt et 65
SCOPE OF the TISES...eeeiiieeiiieeiie e et e e e et eeesa e e esaeeeneaeeennneeas 65
The assessment criteria and management prinCiples..........cooevevveerieniiienieniienieeieeee. 68
Opportunities for external COMMENL...........cccviieriiiieiiiie e 70
Ministerial acCoUNtaADIIILY .......cccuiiiiiiiiiiiieeiiecie e 72
Removal of places from the 1iSt.........ccooeiiiiiiiiiiiic e 75
Heritage Surveys and r@ZISTETS . ....cc.uiiruierieeiieeieeriee ettt ettt et saee b e 76
Application of state laws to Commonwealth land..............ccccooveriiiiniiieniiiieee e, 79
Review and reporting reqUITEMENES..........cccvieriieeiiienieeiierieeiee st eiee e eieesteesaeesnreeeees 81
(0707001057 1 17212 o) 4 H SR 82
FUNAING ISSUES ..ttt ettt ettt ettt st e et e enbeessaeenseesnbeenseannnas &3
The potential for thematic lIStINGS ........eevvuiiiiiiiieeiiece e 86

CHAPTER 06 ......ccovvivvnnrnnnneiiiiccssssssssssssssssssccssssssssssssssssssssssssssssssssssssssssssssssssssss 89

ENFORCEMENT OF HERITAGE PROTECTION.....ccuccnieveinsensuensansessaecssnsesssessnne 89
INETOAUCTION ...ttt e e e et e e s tbeeeabeeeesbeeesaseeesssaeeenseeennneas 89
Definition Of “ACHION .....couiiiiiiieiieie et 89
Protection upon Sale OF 1€ASE .......c.eiviuiiiiiiieciieecee et 91
Definition of ‘significant IMPact’...........ceeoieriieiieiiiieie e 93
Definition of damage to heritage ..........coeoviieiiiieiiiiceeceeee e 97
Retention of the prudent and feasible alternative test ..........ccccovceveeverieniineniiineeen 98
Enforcement of the EPBC ACL ....cc.eoiiiiiiii e 100

Authority of the Commonwealth MiniSter ...........cccocueeriieniieiieniieieeieeee e 100



vil

CHAPTER 7 ...iiiiiiiinnnnnnnneiiicccssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 103
INDIGENOQOUS HERITAGE ...uucuuiiinuiniicinuinsensensaissenssesssnsssssssssssssssssssssssssssssssassssssns 103
INEEOAUCTION ...ttt ettt sb et 103
Relationship of the Bills to other Commonwealth legislation..............ccccceveniiennene 103
Appropriateness of the proposed MEASUIES ........cccueereeeiiienieeiiierie et eiee e esiee e 105
International and national ObliGAtiONS ..........ccceveriiiieiiiieeiiie et 110
MINORITY REPORT BY GOVERNMENT SENATORS.....ccccceeerrceenenn 111
INETOAUCLION ...ttt ettt sttt ettt et seee bt e e 111
Australian Heritage Council — LiStING POWETS ....cueeeivieeiiieeriieerieeeriee e eivee e 111
Australian Heritage Council — composition and functions............cccceeeveevieniieneeennn. 112
Future role of the Register of the National Estate ...........cccceevcvieeriiiieniiieiiiieeieeeieee 112
TIANSPATEIICY ...vveeitieeeiiieeeitteertee et ee ettt e et e ettt e sttt e sabeeesateeensbeeessbeesaseessaeesnseeesnseeenanes 113
Funding for heritage Properties ........covuuiiriiieiieeeiee et 113
Definition Of “ACHION .....cccuiiiiiiiiieie ettt sttt et e e e aee e 113
Protection 0n Sale OF I€ASE ........eeeiuiiieiiieeiiee et e 113
Definition of significant iMPaCt...........cccveriiierieriierieeieete et 113
MINORITY REPORT BY LABOR SENATORS .....cccccoinnnnnnnnennaneeececcccns 115
INEFOAUCTION ...ttt e et e et e e tb e e s ta e e eabeeesaseeesaseeessseeesseeennns 115

Using the Environment Protection and Biodiversity Conservation Act framework .... 116

The Register of National Estate (RNE) ........ccccoiiiiiiiiiiieee e 117

The CommONWealth LISt .......ooiiiiiiiiiiiiee e 117
Separation of assessment and l1StING PrOCESSES .......ueruieruierriienieeiierie et sieeiee e eeees 117

The Australian Heritage CounCil..........cccoeviiiiiieriiiiiieiiecieeeee e 118
INAiZENOUS NETTEAZE .....veeeieeiiieeie ettt et st 118
Management PriNCIPIES ......ccvveviieriieiiieiieeie ettt ettt e teeereebeesseeseeenseeseeenne 118
APPENDIX 1 ....oiiiiiiiiininnnnnenniiiecccsssssssssssssssssscsssssssssssssssssssssssssssssssssssssssssssss 121
LIST OF SUBMISSIONS 121
APPENDIX 2 ......ciiiiiiiiinnnnnnnnnniiicccsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 123

WITNESSES AT HEARINGS ...uuioinieinninnnnnnnsnensnnssessscsssssssssssssssssessassssssssssassssessenss 123




viii

APPENDIX 3 .....oiiiiiiiiinnnnnnnenniiicccsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 125
TABLED DOCUMENTS ....cuuininiiisinsinsnissensansssnssesssssssssssssssssssssssssssssssssssssssasssssssssssssss 125
APPENDIX 4 ....oiiiiiiiiiinnnnnnnnnnssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 127
DRAFT CRITERIA FOR NATURAL HERITAGE LIST PLACES......cccccecevuieranens 127
APPENDIX 5 ....oiiiiiiiiininnnnnnntiiiecccsssssssssssssssssscsssssssssssssssssssssssssssssssssssssssssssss 129
HERITAGE LISTING POWERS IN STATES AND TERRITORIES..........cccccceeue. 129
APPENDIX 6 c.coiiiiiiiiirinnnenenensssnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 133
REGISTER OF THE NATIONAL ESTATE — CURRENT STATISTICS............. 133
NOMINALIONS TECEIVE ....eeiiiiiieiiiieeiiie et eeiieeeee et et e et e e sreeesbeeeseaeeesaaeeesseeensseeens 133
Assessable place NOMINATIONS ......cc.eeevierieiiiieiieeieeeie et eeee et e eae e e ereeseeesbeessaesnseens 133
SECLION 30 .ttt e et e e st e e et e e e taeeetteeesaeeeraeesnraeessbaeesnneeeenreeas 134

Number of Commonwealth places in RNE ...........ccociiiiiiiiiniiiiicceeeeeee e 134





