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Chapter 1 

Introduction 
Referral to the committee 

1.1 On 18 March 2010 the Senate referred the provisions of the 
Telecommunications Legislation Amendment (Fibre Deployment) Bill 2010 (the Bill) 
for inquiry and report by 12 May 2010.  

1.2 On 24 March 2010, in accordance with usual practice, the committee 
advertised the inquiry in The Australian, calling for submissions by 6 April 2010. The 
committee also directly contacted a range of organisations and invited them to submit 
to the inquiry. Details of the inquiry, the Bill and associated documents were placed 
on the committee's website. 

1.3 The committee received 15 submissions, listed at Appendix 1.  

1.4 The committee held a public hearing in Sydney on 19 April 2010. Witnesses 
who appeared at the hearing are listed at Appendix 2. The Hansard transcript is 
available through the internet at www.aph.gov.au/hansard.  

Acknowledgment 

1.5 The committee thanks the organisations and individuals who made 
submissions and gave evidence at the public hearing. 

Report structure 

1.6 The remainder of this chapter outlines the purpose of the Bill and the 
consultation process which preceded it. 

1.7 Chapter 2 outlines the main provisions of the Bill.  

1.8 Chapter 3 outlines the background to the Bill, including the current 
arrangements that exist for the deployment of telecommunications lines and 
infrastructure to new developments, and the importance of fibre in new developments. 

1.9 Chapter 4 discusses the key issues that were raised in relation to the 
application and operation of the Bill.  

http://www.aph.gov.au/hansard
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Purpose of the Bill  

1.10 The Bill is intended to complement the government's announcement, on 
7 April 2009,1 that it will establish a company to build and operate a National 
Broadband Network (the 'NBN') which will deliver super-fast broadband to all 
Australian homes and workplaces. The NBN will service 90 per cent of existing 
Australian premises with Fibre To The Premises (FTTP), providing broadband 
services at speeds of up to 100 Megabits per second (Mbps). The remaining 
10 per cent of existing premises will be connected with wireless and satellite 
technologies that will deliver broadband services at speeds of up to 12 Mbps.2 

1.11 The Bill seeks to amend the Telecommunications Act 1997 (the Act), inserting 
a new Part 20A. The purpose of the Bill is to ensure that new greenfield and 
brownfield (urban infill and urban renewal) developments are not serviced by old 
telecommunications technology, specifically copper lines. In broad terms the Bill will 
require that where specified new developments, or developments within an identified 
class, are fitted with telecommunications lines or facilities, they will be fitted with 
optical-fibre lines or fibre-ready facilities.  

Background to the Bill: the consultation process 

1.12 The Bill was introduced following an extensive industry consultation process.  

1.13 The government released a detailed consultation paper on 29 May 2009 for 
public comment,3 followed up by face-to-face presentations to, and meetings with, 
stakeholders in all mainland states. Stakeholders elsewhere were contacted by phone. 
More than 80 submissions were received in response to the consultation paper.4 The 
consultation process showed 'a general consensus that a nationally consistent approach 
is preferable…[and] a general preference for Commonwealth legislation, reinforced 

 
1  The Hon. Kevin Rudd MP, Prime Minister, the Hon. Wayne Swan MP, Treasurer, 

the Hon. Lindsay Tanner MP, Minister for Finance, the Hon. Stephen Conroy MP, Minister for 
Broadband, Communications and the Digital Economy, 'New National Broadband Network', 
Joint press release, 7 April 2009, www.minister.dbcde.gov.au/media/media_releases/2009/022 
(accessed 27 April 2010). 

2  The Hon. Kevin Rudd MP, Prime Minister, the Hon. Wayne Swan MP, Treasurer, 
the Hon. Lindsay Tanner MP, Minister for Finance, the Hon. Stephen Conroy MP, Minister for 
Broadband, Communications and the Digital Economy, 'New National Broadband Network', 
Joint press release, 7 April 2009, www.minister.dbcde.gov.au/media/media_releases/2009/022 
(accessed 27 April 2010). 

3  Department of Broadband, Communications and the Digital Economy, National Broadband 
Network: Fibre-to-the-premises in greenfield estates Consultation paper, 29 May 2009, 
www.dbcde.gov.au/__data/assets/pdf_file/0018/112554/Fibre_in_greenfields_consultation_pap
er.pdf (accessed 27 April 2010). 

4  Submissions are available at: 
www.dbcde.gov.au/broadband/national_broadband_network/fibre_in_new_developments/fibre
_to_the_premises_in_greenfield_estatessubmissions2 (accessed 27 April 2010). 

http://www.minister.dbcde.gov.au/media/media_releases/2009/022
http://www.minister.dbcde.gov.au/media/media_releases/2009/022
http://www.dbcde.gov.au/__data/assets/pdf_file/0018/112554/Fibre_in_greenfields_consultation_paper.pdf
http://www.dbcde.gov.au/__data/assets/pdf_file/0018/112554/Fibre_in_greenfields_consultation_paper.pdf
http://www.dbcde.gov.au/broadband/national_broadband_network/fibre_in_new_developments/fibre_to_the_premises_in_greenfield_estatessubmissions2
http://www.dbcde.gov.au/broadband/national_broadband_network/fibre_in_new_developments/fibre_to_the_premises_in_greenfield_estatessubmissions2
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by industry-developed guidelines or standards, over state, territory and local 
government approaches'.5 

1.14 Following that process, the government established a Fibre in Greenfields 
Stakeholder Reference Group to provide input on implementation issues and to help 
disseminate information. The EM lists the members of that group.6 

1.15 In November 2009, an exposure draft of the Bill was sent to the Stakeholder 
Reference Group, state and territory planning ministers and members of the Online 
and Communications Council. It was released to the public on 23 December 2009.7  

 
5  EM, p. 20. 

6  EM, Attachment A, p. 24. 

7  EM, p. 18. 
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Chapter 2 

Overview of the Bill 
Outline of the Bill 

2.1 The Bill provides for the amendment of the Telecommunications Act 1997 as 
set out in Schedule 1 to the Bill.  

2.2 Schedule 1 has two parts. Part 1 would insert a new Part 20A into the 
Telecommunications Act 1997. Proposed Part 20A will create a mandatory 
requirement that optical fibre be deployed, or fibre-ready facilities be installed, in 
specified real estate development projects, or types of projects. Part 2 of Schedule 1 
would make consequential amendments relating to civil penalty provisions.  

2.3 Part 1 contains the key provision of the Bill, specifically Item 10, which 
would insert proposed Part 20A with four main aspects: 
• Requirement that optical fibre be deployed. If a real estate development 

project is specified in a legislative instrument made by the minister, a person 
is prohibited from installing a telecommunications line in the project area 
unless the line is an optical fibre line. In effect, the requirement would 
prohibit the deployment of a copper line to those development projects.  

• Requirement that 'fibre-ready' facilities be installed. If a real estate 
development project is specified in a legislative instrument made by the 
minister, a person is prohibited from installing or constructing a fixed-line 
facility in the project area unless the facility is a 'fibre-ready' facility.  

• Ministerial power to make legislative instruments. The minister can make 
legislative instruments necessary to give effect to the above requirements. The 
minister has power, for example, to specify or identify the developments in 
which the requirements apply, determine the characteristics of a 'fibre-ready 
facility', and set any other conditions that are to apply. 

• Exemptions. The minister can also specify, in a legislative instrument, 
exemptions to the above requirements.  

2.4 Clause 2 of the Bill provides that Schedule 1, Part 1, commences on 
1 July 2010.1  

 
1  The commencement of Part 2 is contingent on the passage of the Telecommunications 

Legislation Amendment (Competition and Consumer Safeguards) Bill 2010, which is yet to be 
passed by the Senate. Commencement details are specified in cl 2 of the Bill. 
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Key provisions 

2.5 As described above, the key provisions are contained in Item 10 of 
Schedule 1, which would insert proposed Part 20A into the Telecommunications Act 
1997.2 

2.6 Proposed Part 20A has two main divisions. Division 2 deals with the fibre 
connection requirement, that is, the installation of optical fibre lines as part of 'real 
estate development projects'. Division 3 deals with the fibre ready infrastructure 
requirement, that is, the installation of fibre-ready facilities as part of 'real estate 
development projects'. 

Proposed Division 2—Deployment of optical fibre 

2.7 Proposed Division 2 of Part 20A applies to the deployment of optical fibre to 
building lots (proposed section 372B) and to building units (proposed section 372C).  

2.8 Proposed subsections 372B(2) and 372C(2) provide the general rule that 
where telecommunications lines are installed in specified real estate development 
projects, those lines must be optical fibre lines.3  Any conditions specified by the 
minister relating to the deployment of the line must also be complied with.4  Together, 
these constitute the 'fibre connection requirement'. 

2.9 The fibre connection requirement applies to 'specified' real estate development 
projects.  The cumulative criteria for what is a 'specified real estate development 
project' is provided by sections 372B(1) and 372C(1).  They include that: 
• (a) the project involves the subdivision of land into one or more lots; and 
• (b) the project is specified in, or ascertained in accordance with, a legislative 

instrument made by the minister. The minister would have the option of 
specifying real estate development projects individually, or by class (see 
subsection 13(3) of the Legislative Instruments Act 2003, or of nominating 
characteristics of projects to which the rule is to apply; and 

• (c) and (d) the line has a particular intended use of supplying carriage 
services to end-users or prospective end-users in one or more building units 
that have been, are being, or may be, constructed on any of the building lots; 
and 

• (e) the line is not on the customer side of the boundary of a 
telecommunications network;5 and 

 
2  The following section draws heavily on the EM. 

3  Proposed ss. 372B(2)(a), 372C(2)(a). 

4  Proposed ss. 372B(2)(b), 372C(2)(b) 

5  Section 22 of the Telecommunications Act 1997 defines the ‘boundary of a telecommunications 
network’. The Bill does not seek to amend that definition. 
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• (f) the line is used or for use to supply a carriage service to the public;6and 
• (g) the line is installed after the commencement of this section (1 July 2010).7  

Minister to specify conditions 

2.10 The minister may, by legislative instrument, specify conditions for the 
purposes of the fibre connection requirement.8 The intention is to enable the 
specification of the characteristics, features, performance requirements, methods of 
installation or other matters relating to the optical fibre infrastructure to be installed in 
a project area, in both general terms (e.g. necessary outcomes) and, if required, to a 
high degree of specificity. The EM explains that, 'amongst other things, it is envisaged 
that specified conditions could, if necessary, cover such matters as data speeds, other 
service features, quality of service and reliability'.9 The EM also notes that, by virtue 
of section 589 of the Telecommunications Act 1997, conditions could be specified, if 
necessary, by reference to external documents such as industry codes and standards.  

2.11 Different types of conditions could be specified in relation to different types 
of real estate development projects, in reliance on subsection 33(3A) of the Acts 
Interpretation Act 1901 (Cth). 

Minister may exempt specified conduct 

2.12 The minister may exempt conduct specified in, or ascertained in accordance 
with, a legislative instrument from the scope of the fibre connection requirements.10 
The exemption may be unconditional or subject to such conditions (if any) as are 
specified in the exemption.11  

2.13 The EM gives the following examples of circumstances in which the Minister 
might exempt the installation of copper lines from the prohibition on installation in 
proposed subsection 372B(1): 
• fibre-ready facilities were installed to prepare the relevant project area for 

installation of optical fibre lines at a later date; or 
• complying optical fibre lines were installed simultaneously; or  

 
6  Proposed section 372J provides what is meant by 'supply to the public' for the purposes of 

proposed Part 20A. Its effect is that the requirement to deploy optical fibre will not apply to 
customer cabling nor private networks. Section 20(4) of the Telecommunications Act 1997 
defines 'customer cabling'. The Bill does not seek to amend that definition. 

7  Clause 2 of the Bill provides that proposed section 372B will commence on 1 July 2010. 

8  Proposed ss. 372B(4) and 372C(4). 

9  EM, p. 35. 

10  Proposed ss. 372B(5) and 372C(5). 

11  Proposed ss. 372B(6) and 372C(6). 
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• copper infrastructure is required to operate particular customer equipment 
because of its technical characteristics; or 

• the anticipated cost of installing optical fibre lines is above an identified 
threshold. 

Role for ACMA 

2.14 The minister may confer functions or powers on the Australian 
Communications and Media Authority (ACMA) in a legislative instrument for the 
purposes of specifying project areas subject to, or exempted from, the fibre connection 
requirements.12  For example, if an exemption applied where the anticipated cost of 
installing optical fibre lines is above a certain threshold, ACMA could be given a role 
in approving a developer’s estimate of those costs. 

Ancillary provisions 

2.15 Proposed subsections 372B(8) and 372C(8) contain ancillary contravention 
provisions which prohibit the involvement of a person in a contravention of the fibre 
connection requirement. 

Civil penalty provisions 

2.16 The fibre connection requirements in sections 372B(2) and 372C(2) and the 
ancillary provisions in sections 372B(8) and 372C(8) are civil penalty provisions.13  
Persons who contravene one of these, would be subject to the pecuniary penalty 
provisions in Part 31 of the Telecommunications Act 1997.  

Proposed Division 3—Installation of fibre-ready facilities 

2.17 Proposed Division 3 of Part 20A relates to the installation of fibre-ready 
fixed-line facilities in real estate development projects that involve building lots and 
building units.  

2.18 The EM explains that it is intended that the fibre-ready connection 
requirement may be imposed in real estate development projects where it would not 
be practicable to immediately impose the fibre connection requirement, due, for 
example, to the immediate cost of installation of fibre or other considerations.14 In 
these circumstances, the application of fibre-ready infrastructure requirement in these 
projects is intended to ensure that there is appropriate 'passive' infrastructure installed 
at the time of the subdivision, so that a carrier, for example NBN Co, will be able to 

 
12  Proposed ss. 372B(7) and 372C(7). 

13  Proposed ss. 372B(8) and 372C(8). 

14  EM, p. 37. 
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install optical fibre lines at a later date quickly, at low cost and with minimum 
inconvenience to the community.15  

2.19 There is nothing in the Bill which would prevent a developer from installing 
optical lines in a real estate development project (so long as those lines comply with 
any relevant industry codes and/or standards) where that project is subject to the 
fibre-ready requirement but not the fibre connection requirement.  

Requirement that fibre-ready facilities be installed in building lots and building 
units 

2.20 Proposed sections 372CA(2) and 372CB(2) provide the general rule that 
where fixed-line facilities are installed in specified real estate development projects, 
those facilities must be fibre-ready.16  Any conditions specified by the minister in a 
legislative instrument for this purpose must also be complied with.17  Together, these 
constitute the 'fibre-ready requirement'. 

2.21 The fibre-ready requirement applies where a real estate development project 
meets criteria set out at paragraphs 372CA(1)(a)–(c) and 372CB(1)(a)–(c).18  

Definition: 'fixed-line' facility 

2.22 The definition of 'fixed-line facility' is given at proposed section 372HA: 
a fixed-line facility is a facility19 other than a line, which is used or for use in 
connection with a line, where the line is used to supply carriage services to the public 
and is not on the customer side of the boundary of a telecommunications network. 
Pits, ducts, sub-ducts, conduit and plinths for equipment housings, and poles are 
examples of fixed-line facilities. 

Minister to declare what is a 'fibre-ready' facility 

2.23 The minister may make a legislative instrument declaring that a specified 
fixed-line facility is a 'fibre-ready facility'.20 The minister may also specify in a 
legislative instrument conditions that must be met in the installation of fibre-ready 
facilities.21  

 
15  EM, p. 37. 

16  Proposed ss. 372CA(2)(a) and 372CB(2)(a). 

17  Proposed ss. 372CA(2)(b) and 372CB(2)(b). 

18  Namely, that the project involves the subdivision of one or more areas of land into building 
lots; the project is specified in, or ascertained in accordance with, a legislative instrument made 
by the minister; and the installation occurs after the commencement of sections 372CA and 
372CB (1 July 2010). 

19  A term defined in s. 7 of the Telecommunications Act 1997. 

20  Proposed s. 372HB. 

21  Proposed ss. 372CA(3) and 372CB(3). 
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2.24 The EM explains that the intention of Division 3 is ensuring that the 
fibre-ready fixed-line facilities that are installed in these developments will permit 
fibre to be installed at a later time in a quick and efficient manner, at low cost and 
with minimum inconvenience to the community.22 Therefore, it is intended that the 
minister would exercise power to: 
• specify the types of fixed-line facilities that would be considered to be ‘fibre 

ready’ and therefore permitted to be installed in specified developments; 
• describe the attributes that fixed-line facilities that could be used in the 

deployment of fibre must have in order to be classified as 'fibre-ready' and 
therefore permitted to be installed in specified developments; and 

• prevent the installation in those developments of any other types of fixed-line 
facilities that could inhibit the deployment of fibre.23 

2.25 The EM also provides the following examples of possible required attributes 
for fixed-line facilities that could be specified by the minister: 
• the design of the passive network (e.g. the location of ducting, plinths and pits 

and the angle of ducting); 
• the characteristics of components (e.g. the minimum internal diameter for 

ducts and conduits, the size of pits, the strength and capacity of poles); and  
• installation and operational requirements (e.g. ensuring ducts are not blocked, 

the use of sub-ducting).   

Minister may exempt conduct from requirements to install 'fibre-ready facilities' 

2.26 The minister may exempt conduct specified in, or ascertained in accordance 
with, a legislative instrument from the scope of the fibre-ready requirement.24 An 
exemption may be unconditional or subject to such conditions (if any) as are specified 
in the exemption.25  

Role for ACMA 

2.27 As with the fibre connection requirement described above, the minister may 
confer, in a legislative instrument, powers or functions on the ACMA for the purposes 
of the fibre-ready requirement.26 

 
22  EM, p. 38. 

23  EM, p. 38. 

24  Proposed ss. 372CA(5) and 372CB(5). 

25  Proposed ss. 372CA(6) and 372CB(6). 

26  Proposed ss. 372CA(7) and 372CB(7). 
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Regulations to provide for third party access regime 

2.28 To ensure that carriers can gain access to the fibre-ready infrastructure that is 
installed as a result of the operation of the fibre-ready infrastructure requirement, 
proposed subsections 372CA(4) and 372CB(4) provide that the regulations may 
establish a regime for third party access to a fixed-line fibre-ready facility in the 
project area, or any of the project areas, for a real estate development project.  

2.29 The EM states that the approach of including the access regime in regulations 
to be made at a later date, rather than in the Bill, is adopted to permit further 
consultation to occur in the drafting of the access regime.27 Regulations are subject to 
Parliamentary scrutiny and disallowance as a matter of course. 

2.30 Proposed subsections 372CA(8) and 372CB(8) provide that regulations made 
for the purposes of proposed subsections 372CA(4) and 372CB(4) may confer 
functions or powers on the Australian Competition and Consumer Commission 
(ACCC).  The ACCC would have the discretion to delegate the functions and powers 
in relation to the access regime to a single member of the ACCC by virtue of an 
amendment to subsection 25(1) of the Trade Practices Act 1974, which is proposed by 
item 11 to Schedule 1. 

2.31 Proposed subsections 372CA(9) and 372CB(9) provide that regulations 
establishing the access regime may confer jurisdiction on a court. This could enable 
the ACCC or other parties to commence action in a court if an owner or occupier of a 
fixed-line facility did not comply with a request for access to the facility in accordance 
with the access regime. 

Ancillary provisions 

2.32 Proposed subsections 372CA(10) and 372CB(10) contain ancillary 
contravention provisions which prohibit the involvement of a person in a 
contravention of the fibre-ready requirement. 

Civil penalty provisions 

2.33 The fibre-ready requirements in sections 372CA(2) and 372CB(2) and the 
ancillary provisions in sections 372CA(10) and 372CA(10) are civil penalty 
provisions.28  If persons contravene these, they would be subject to the pecuniary 
penalty provisions in Part 31 of the Telecommunications Act 1997. 

Proposed Division 4—Miscellaneous provisions (definitions) 

2.34 Division 4 contains miscellaneous provisions, including definitions for the 
following: 

 
27  EM, p. 38. 

28  Proposed ss. 372B(8) and 372C(8). 
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• 'Real estate development projects';29 
• 'Building unit';30 
• 'Fixed line facilities';31 
• 'Fibre-ready facilities';32 and 
• 'Installation' of a facility.33 

 

 
29  Proposed s. 372D. 

30  Proposed s. 372F. 

31  Proposed s. 372HA – discussed above at [2.22]. 

32  Proposed s. 372HB – discussed above at [2.23]. 

33  Proposed s. 372HC. 



  

 

                                             

Chapter 3 

The importance of promoting fibre in new developments 
Introduction 

3.1 The focus of this chapter is on the first of the two key areas of debate raised 
during the committee's consultation process, namely the desirability and importance of 
promoting fibre in new developments. 

3.2 The second key area of debate, namely the application and operation of the 
Bill's requirements that fibre-related infrastructure be installed in specified 
developments, is addressed in Chapter Four. 

The importance of fibre in new developments 

3.3 Overall, there was broad support from submitters for the underlying policy of 
the Bill of ensuring that new developments will be fitted with high-speed optical fibre 
lines or fibre-ready technology instead of with outdated copper technology.1  

Impetus: building a National Broadband Network  

3.4 The Bill forms part of the government's historic plan to build a National 
Broadband Network (the NBN). Under that plan, a Government Business Enterprise, 
NBN Co, will build a network to deliver super-fast broadband to all Australian homes 
and workplaces. Ninety per cent of existing Australian premises will be connected 
with Fibre To The Premises (FTTP) services delivering speeds of up to 100 Megabits 
per second (Mbps), and the remaining 10 per cent of existing premises will receive 
speeds of at least 12 Mbps delivered using next generation satellite and wireless 
technologies.2 

3.5 When announcing its plans to build the NBN, the government indicated that it 
would '[p]rogress legislative changes that will govern the national broadband network 
company and facilitate the rollout of fibre networks, including requiring greenfield 

 
1  See for example: Universal Communications Group, Submission 6, p. 1; Optus, Submission 7, 

p. 1; Master Builders Australia Ltd, Submission 10, p. 1; Engineers Australia, Submission 11, 
p. 2. 

2  The Hon. Kevin Rudd MP, Prime Minister, the Hon. Wayne Swan MP, Treasurer, 
the Hon. Lindsay Tanner MP, Minister for Finance, Senator the Hon. Stephen Conroy, Minister 
for Broadband, Communications and the Digital Economy, 'New National Broadband 
Network', Joint press release, 7 April 2009, 
www.minister.dbcde.gov.au/media/media_releases/2009/022 (accessed 27 April 2010). 

http://www.minister.dbcde.gov.au/media/media_releases/2009/022


14  

 

                                             

developments to use FTTP technology from 1 July 2010'.3 The policy intention 
became known as the government's 'fibre in greenfields' policy.  

3.6 The Bill is intended to implement that fibre in greenfields policy. The 
explanatory memorandum (EM) to the Bill states that it does not make sense to 
roll-out a fibre network to 90 per cent of existing Australian premises as part of the 
NBN roll-out, but leave new developments to be serviced by old technology or subject 
to more expensive retro-fitting costs down the track.4 Thus the objective is to have 
'FTTP installed in new developments to the greatest extent practicable and, where this 
is not immediately feasible, to have developments made "fibre-ready": that is, to have 
appropriate ducting and other facilities installed in order to avoid more costly 
retrofitting later'.5 

3.7 Two matters were the subject of general consensus in evidence to the 
committee: 
• First, that fibre is the fixed-line telecommunications infrastructure of the 

future, and that the fibre in greenfields policy is therefore an important means 
of ensuring that new developments are not serviced with outdated technology; 
and  

• Second, that the historical arrangements for the installation of copper 
telecommunications infrastructure in new developments are no longer 
suitable, feasible or available alternatives to fibre.  

Historical arrangements for providing telecommunications in new developments 

3.8 Historically, new developments have generally been serviced by copper-based 
infrastructure. The copper network provides voice services and, more recently, also 
broadband services using Digital Subscriber Line (DSL) technology.  

3.9 Generally, the copper deployment has been undertaken by Telstra, largely 
reflecting its status as the universal service provider.6 In evidence to the committee, 
Telstra explained how the arrangements have traditionally worked: 

…when approached by developers to install [telecommunications] 
infrastructure in the past we have, in accordance with the planning 

 
3  The Hon. Kevin Rudd MP, Prime Minister, the Hon. Wayne Swan MP, Treasurer, 

the Hon. Lindsay Tanner MP, Minister for Finance, Senator the Hon. Stephen Conroy, Minister 
for Broadband, Communications and the Digital Economy, 'New National Broadband 
Network', Joint press release, 7 April 2009, 
www.minister.dbcde.gov.au/media/media_releases/2009/022 (accessed 27 April 2010). 

4  EM, p. 1. 

5  EM, p. 7. 

6  EM, p. 4. 

http://www.minister.dbcde.gov.au/media/media_releases/2009/022
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arrangements that apply around a development, moved in to install pit and 
pipe infrastructure and previously we had installed copper.7  

3.10 Telstra's previous approach was to install copper based infrastructure for free 
on the expectation that its high upfront capital costs would be recouped from usage 
charges over the long lifespan of the infrastructure (some 20 to 30 years).8 

Fibre as the future 

3.11 Submitters were generally in agreement that fibre is the way of the future. The 
following exchange between the committee and a representative of Telstra, 
Mr Paul Granville, captured the overwhelming sentiment of key stakeholders: 

CHAIR—So you believe optical fibre is the way to go. 

Mr Granville—Definitely. It is the only fixed-line technology that has a 
long-term future in providing what the community needs.9 

3.12 The sentiment flowed from the recognition that copper is not capable of 
meeting the needs of the future. As the EM explains: 

The capacity of copper-based networks to deliver high speed broadband 
services is significantly inferior to FTTP networks. This capacity is affected 
by such factors as the quality of the copper, distance from the exchange, the 
availability of spare ports and the presence of network electronics such as 
remote integrated multiplexer (RIM) and pair gain systems. The limitations 
of copper can lead to poor broadband services or no broadband services at 
all.10 

3.13 Evidence provided to the committee by the Department of Broadband, 
Communications and the Digital Economy (the Department) also indicated that, in 
general, purchasers of building units expect that the premises will be equipped with 
fixed-line telecommunications infrastructure, and that the deployment of fibre can 
make premises more valuable to prospective purchasers: 

A survey in Canberra in August 2006 asked respondents to indicate how 
they would react if a developer who had planned FTTH [Fibre To The 
Home] rang up prospective buyers to say he had decided not to proceed 
with FTTH, but was willing to offer a discount on the house and land 
package. Over 60 per cent indicated no offer would be satisfactory; instead 

 
7  Mr James Shaw, Director, Government Relations, Telstra Corporation Ltd, 

Committee Hansard, Sydney, 19 April 2010, p. 2. 

8  Telstra Corporation Ltd, Submission 9, p. 4.  

9  Mr Paul Granville, Director, Network Standards and Facilities, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 2.  

10  EM, p. 4. 
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they would buy elsewhere. Of the remainder, 80 per cent indicated they 
would not proceed without compensation of at least $5,000.11 

3.14 In recent years there has been a moderate shift to the installation of FTTP in 
new estates instead of copper. For example, Telstra, which has been offering to deploy 
fibre lines to new developments since 2004,12 indicated that it has deployed FTTH to 
75 project areas to date.13 Universal Communications Group (UCG), a small, 
relatively new carrier which specialises in niche markets in small communities for the 
provision of FTTH in brownfield gated communities, also gave evidence of their work 
developing an 800-home greenfield development on the Gold Coast as well as a 
smaller one in Sydney.14 Finally, LandCorp, the Western Australian Government's 
primary land developer, also described how: 

Where it has made sense to do so, LandCorp has installed pit and pipe on 
the basis fibre communications infrastructure will in time be reticulated in 
the region and estate. Other developers have also done this as a 
precautionary measure, while others have contracted with Telstra who 
rollout fibre to the home.15 

3.15  The EM describes instances like these as reflecting '[f]orward-looking 
developers and local councils' recognising that 'FTTP networks provide additional 
benefits to households, add value to properties and become a selling point as the 
availability of superfast broadband becomes the expectation for all businesses and 
consumers'.16  

3.16 However, it was clear from the evidence that the installation of fibre, or 
fibre-ready infrastructure has not become the standard practice. The committee did not 
receive any evidence which cast doubt on a statement by the Department that:  

[w]hile fibre infrastructure has been increasingly installed in new 
developments and the government's policy is seeking to build on this trend, 
the provision of fibre is not yet widespread. A key issue is that the benefits 
of installing fibre are long term and therefore developers do not necessarily 
have the incentive to accept the higher cost of fibre in the short term...17 

 
11  Cited in R. Eckermann, Aurora Fibre to the Home Case Study, Department Infrastructure 

Victoria, 2009, and referred to in Department of Broadband, Communications and the Digital 
Economy, answer to question on notice 29 April 2010 (received 28 April 2010). 

12  Mr Paul Granville, Director, Network Standards and Facilities, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 2. 

13  Telstra Corporation Limited, answer to question on notice, 19 April 2010 
(received 28 April 2010). 

14  Universal Communications Group, Submission 6, pp 1–3. 

15  LandCorp, Submission 4, p. 3. 

16  EM, p. 4. 

17  Department of Broadband, Communications and the Digital Economy, answer to question on 
notice 19 April 2010 (received 28 April 2010), Attachment B, Item 18, p. 5. 



 17 

 

                                             

3.17 The Department went on to state that the need for more wide-spread 
deployment and installation provided a mandate for legislative intervention: 

Requiring the installation of fibre (or fibre-ready facilities by law) will 
ensure fibre is more widely deployed to the long term benefit of property 
owners and the wider community.18 

3.18 The sentiment was broadly supported.19 However, there was some dissent 
expressed by the Urban Taskforce Australia, a non-profit organisation representing 
prominent Australian developers and equity financiers. Urban Taskforce Australia 
disputed whether legislative intervention is necessary, arguing instead that market 
dynamics are an adequate alternative if indeed there is a need for fibre-related 
infrastructure: 

Developers are sophisticated enough to understand their market. If the 
market demands optic fibre technology, a developer does not need 
legislation for this technology to be provided. In fact, optic fibre has already 
been provided in many locations without legislation mandating its 
provision. Therefore, the government’s “future proofing” efforts should be 
focused on network provision. In instances where there is an optic fibre 
network and consumer market to support its provision, developers are 
already working with service providers to service new developments with 
optic fibre technology.20  

The cost of fibre  

3.19 The evidence suggested that, in part, the preference to deploy copper as 
opposed to fibre has resulted from the lower cost of copper.  

3.20 Telstra confirmed to the committee that, unlike its practice of installing 
copper for free, since it began rolling out fibre in about 2004,21 it has generally 
required a contribution from developers when installing fibre: 

At the moment where we deploy fibre it is a commercial agreement 
between us and the developer. There is generally a contribution from the 
developer towards the additional cost of deploying fibre, and any remaining 
costs are recovered through the ongoing usage of the network from the 
resident of the property.22 

 
18  Department of Broadband, Communications and the Digital Economy, answer to question on 

notice 19 April 2010 (received 28 April 2010), Attachment B, Item 18, p. 5. 

19  See, for example: Universal Communications Group, Submission 6, p. 1; Optus, Submission 7, 
p. 1; Master Builders Australia Ltd, Submission 10, p. 1; Engineers Australia, Submission 11, 
p. 2. 

20  Urban Taskforce Australia, Submission 12, p. 3. 

21  Mr Paul Granville, Director, Network Standards and Facilities, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 2. 

22  Mr James Shaw, Director, Government Relations, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 4. 
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3.21 Property developers and industry representative organisations also highlighted 
the importance of this cost-differential when deciding whether to deploy copper or 
fibre fixed-line infrastructure to new developments. The Housing Industry Association 
(HIA), Australia's largest residential building organisation whose members include 
builders, trade contractors, manufacturers and suppliers, said that some of their 
members: 

…have instances in current projects where they have sought to install fibre-
ready conduit in projects at their own expense, but have been advised by 
Telstra that a charge of $1,000 per lot would be applied for the privilege, 
despite the cost for the appropriate conduit being minimal.23 

3.22 LandCorp also provided evidence of a number of indicative fibre reticulation 
cost estimates prepared for projects located across Western Australia: 

In these estimates there would be a design and 'headworks' fee payable by 
the developer of approximately $100,000 per estate (or large stage release) 
and then a per lot cost of between $2000 and $4000. 

For a 'small' 100 subdivision in regional Western Australia (in a town with 
a population exceeding the threshold) the additional delivery cost exceed 
$0.5 million. For other towns in the North West of the State experiencing 
rapid growth where a larger scale of development is needed (e.g. 1000 lots), 
the additional costs will be substantial and run into millions. These are 
additional costs to a project, as it was the case previously that Telstra 
provided communications infrastructure to owners and occupiers and there 
was no contribution to be made by the developer.24  

Telstra changes policy: copper no longer available 

3.23  During the course of the inquiry it became apparent that, even aside from the 
technological merit or otherwise of copper being deployed, as a result of decisions that 
have recently been made by Telstra, copper is no longer an available alternative to 
optical fibre for fixed-line telecommunications infrastructure deployments in new 
developments.  

3.24 Telstra announced at the Urban Development Institute of Australia's annual 
conference on 9 March 2010 that it would no longer install copper infrastructure in all 
new developments, except to the extent that it already had a contract in place with the 
relevant developer to do so.25 

3.25 Telstra has stated that it will 'continue to meet [its] obligations' under the 
Universal Service Obligation (USO) (which requires Telstra to ensure that all people 

 
23  Housing Industry Association, Submission 3, p. 3. 

24  LandCorp, Submission 4, p. 6. 

25  Department of Broadband, Communications and the Digital Economy, answer to question on 
notice, Question 5, 19 April 2010 (received 28 April 2010).  
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in Australia have reasonable access to standard telephone services and payphones)26 
by deploying what it considers 'the most appropriate technology in individual 
circumstances'.27 At the committee's hearing, the following further explanation was 
provided by Telstra: 

Where we have existing obligations to provide copper then we will meet 
those obligations... [W]hen you look at the planning cycle for new 
developments we are talking about several years, so I am not sure how our 
decision at this point in time is going to immediately flow through to the 
planning processes that apply to new developments. Where we have 
committed to put copper in we will meet those commitments, and in the 
meantime we are not automatically deploying copper, we will work with 
developers to put in a solution that means the customers can get a service.28  

3.26 It emerged from further questioning that where arrangements are not made to 
deploy fibre to the premises, that solution 'could be wireless'.29 

Committee view  

3.27 The committee welcomes the government's policy objectives and considers 
that the Bill is an integral part of ensuring that new developments are not left behind 
as the NBN is rolled out across the country. 

3.28 The committee believes that fibre is the fixed-line telecommunications 
technology of the future. The committee further believes that fibre is therefore the 
most appropriate telecommunications infrastructure to be deployed in new 
developments that are, or will be, within the NBN's 'fibre footprint'. The committee 
agrees with the government's policy that where fixed-line telecommunications 
infrastructure is installed in new developments, it should be optical fibre or fibre-
ready facilities and not outdated copper infrastructure. 

3.29 The committee also understands that, as a result of Telstra's decision not to 
deploy copper to any new development, the question of whether fibre or copper 
should be deployed in new developments is a moot one: fibre will, in the future, be the 
only alternative regardless. The committee considers that these developments provide 
even more impetus for the Bill. 

 
26  The supply of standard telephone services includes consumers having access to an efficient and 

reliable telephone service, good voice reception and responsive fault repair.  See the 
Telecommunications (Consumer Protection and Service Standards) Act 1999. 

27  Mr James Shaw, Director, Government Relations, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 10. 

28  Mr James Shaw, Director, Government Relations, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 11. 

29  Mr James Shaw, Director, Government Relations, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 11. 
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3.30 Finally, the committee believes that to date, in the absence of legislative 
intervention, there has not been sufficient take-up of fibre for new developments. 
Although the committee notes that there has been an increasing trend towards fibre, 
the committee believes there is a clear need for legislative mandating of fibre and 
fibre-ready facilities to ensure higher take-up rates, and more consistent standards for 
the deployment and installation of these technologies. The committee can see the clear 
justification in fibre being deployed at the outset so as to avoid, wherever possible, the 
costs that would be associated with retrofitting fibre to new developments after they 
have been built.30  

 
30  The comparative costs are outlined in the EM at p. 5. 



 

 

                                             

Chapter 4 

Application and operation of the Bill 
Introduction 

4.1 The focus of this chapter is on the second of the two key areas of debate 
raised during the committee's consultation process, namely, the application and 
operation of the Bill's requirements that fibre-related infrastructure be installed in 
specified developments. 

Key matters raised 

4.2 The key matters raised by submitters concerning the application and operation 
of the Bill were: 
• the scope of the Bill, specifically to what types of developments it will apply, 

and how it will affect projects for which planning, development and/or 
construction processes have already commenced; 

• the content and implications for fixed-line telecommunications service 
provision generally of the requirements to deploy fibre and/or install 
fibre-ready facilities; and 

• ownership of the infrastructure, the intended access regime, and integration of 
the infrastructure with the NBN. 

4.3 To some extent, the grounds for discussion shifted between the time at which 
written submissions were received and the committee's public hearing. The Bill 
provides that the detail of the application and operation of the Bill's requirements is to 
be provided for in subordinate legislation. This includes, but is not limited to, the 
threshold 'triggers' at which developments will be exempted from requirements to 
deploy fibre, and the stage of development to which the Bill will apply. The 
committee's deadline for written submissions was 6 April 2010. On Friday, 
16 April 2010, a Position Paper outlining the substantive approach expected to be 
taken in the subordinate legislation was released by the minister for Broadband, 
Communications and the Digital Economy (the minister) and circulated by the 
Department.1 The committee conducted its hearing on the following Monday, 
19 April 2010.  

 
1  Senator the Hon. Stephen Conroy, Minister for Broadband, Communications and the Digital 

Economy, 'Further detail on superfast broadband for greenfields', 16 April 2010, 
www.minister.dbcde.gov.au/media/media_releases/2010/035 (accessed 2 May 2010). 
See also 'Proposed subordinate legislation to give effect to fibre in new developments', 
Position Paper, 16 April 2010, 
www.dbcde.gov.au/__data/assets/pdf_file/0005/127517/Proposed_subordinate_legislation_to_g
ive_effect_to_fibre_in_new_developments.pdf (accessed 2 May 2010). 

http://www.minister.dbcde.gov.au/media/media_releases/2010/035
http://www.dbcde.gov.au/__data/assets/pdf_file/0005/127517/Proposed_subordinate_legislation_to_give_effect_to_fibre_in_new_developments.pdf
http://www.dbcde.gov.au/__data/assets/pdf_file/0005/127517/Proposed_subordinate_legislation_to_give_effect_to_fibre_in_new_developments.pdf
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4.4 As a result of the timing of these events, at the public hearing, the committee 
invited witnesses to subsequently submit additional information outlining their 
response to the Position Paper.  

The scope of the Bill's application  

The role of subordinate legislation 

4.5 The Bill is drafted broadly as framework legislation. It provides that detailed 
subordinate legislation will provide for the application and operation of Proposed Part 
20A.2 It gives the minister the authority to specify the property developments or 
classes of developments in which: 
• Fixed lines which are installed to building lots and/or units must be optical 

fibre; and 
• fixed-line facilities (e.g. passive infrastructure like conduits and pits) which 

are installed to building lots and/or units must be fibre-ready facilities. 

4.6  For example, the requirement in proposed section 372B(2) that any fixed line 
deployed to a project area be a fibre line, applies only to projects 'specified in, or 
ascertained in accordance with, a legislative instrument made by the minister'3 and 
where no exemption under a legislative instrument provided for in subsection 372B(4) 
applies.  

4.7 At the time of making written submissions, in the absence of the subordinate 
legislation, many submitters were concerned that the details of how the Bill would 
operate in practice were unknown. The Urban Development Institute of Australia, for 
example, stated that: 

…under the current available legislation, it is uncertain which 
developments will be required to adhere to the FTTP provision and which 
are exempt.4  

4.8 However it was also clear at the committee's hearing that the attitude of most 
witnesses was that their concern was not that the detail of the requirements be in the 
primary Act itself, but that it be contained somewhere. The following statement of 
Master Builders Australia to this effect was representative of the attitude of a number 
of submitters: 

What we are saying is that we do not mind where the detail lies so long as it 
is open, transparent and readily communicable to our members... The 
problem to be solved is getting the detail of those rules that can be 
implemented and having them in a comprehensive form that we can then 

 
2  Proposed Part 20A provides the fibre connection requirement and the fibre-ready requirements 

for new developments.  See Chapter 2, above, for a detailed outline of the Bill. 

3  Proposed s. 372B(1)(b). 

4  Urban Development Institute of Australia, Submission 15, p. 8. 
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distil and then provide to our members in terms of education. The detail of 
how that is achieved in the legislative process—it is always better the more 
it is transparent, open and upfront, but if the process renders clear rules that 
our members can follow, that is our credible criterion.5 

4.9 Optus indicated that although its policy preference is that all fibre be deployed 
(or at least its deployment co-ordinated by) NBN Co, if the Bill is to be the 
mechanism for servicing new developments, then it is sufficient that the detail be 
contained in subordinate legislation: 

[T]he broad principle in our submission... is that logically we think it would 
be preferable for NBN Co. to deploy fibre, and that in many senses would 
obviate the need for these further detailed rules around deployment of fibre 
and the characteristics of that particular fibre. However, if [the detailed 
rules for new developments] is a path that we need to go down then 
certainly the subordinate instruments are an appropriate place for that 
information to be set out—but we would need to look at the detail.6 

4.10 The Department emphasised that in the circumstances of this Bill, extensive 
use of subordinate legislation to provide the operating detail was in the interests of 
flexibility and more appropriate targeting of its application: 

The bill makes extensive use of subordinate legislation to have operational 
effect. The use of subordinate legislation is to ensure requirements can be 
specified in sufficient detail and to provide flexibility, particularly to allow 
for the targeting and phasing in of requirements.7 

The content of the proposed subordinate legislation 

4.11 The Position Paper now sets out the substantive approach to be taken in the 
subordinate legislation.8 It clarified the geographic application of the Bill, the types of 
developments to be captured (assessed according to size of development and price of 
fibre deployment thresholds), the content of exemptions for certain conduct, and the 
practical date of effect for the Bill to apply to developments already at various stages 
of development (the trigger event).  

4.12 In summary, the approach outlined in the Position Paper is as follows: 

 
5  Mr Richard Calver, Legal Counsel, Master Builders Australia, Committee Hansard, Sydney, 

19 April 2010, p. 52. 

6  Mr Andrew Sheridan, General Manager, Interconnect and Regulation, Optus, Committee 
Hansard, Sydney, 19 April 2010, p. 15.  

7  Mr Daryl Quinlivan, Deputy Secretary, Department of Broadband, Communications and the 
Digital Economy, Committee Hansard, Sydney, 19 April 2010, p. 55. 

8  'Proposed subordinate legislation to give effect to fibre in new developments', Position Paper, 
16 April 2010, 
www.dbcde.gov.au/__data/assets/pdf_file/0005/127517/Proposed_subordinate_legislation_to_g
ive_effect_to_fibre_in_new_developments.pdf, (the Position Paper). 

http://www.dbcde.gov.au/__data/assets/pdf_file/0005/127517/Proposed_subordinate_legislation_to_give_effect_to_fibre_in_new_developments.pdf
http://www.dbcde.gov.au/__data/assets/pdf_file/0005/127517/Proposed_subordinate_legislation_to_give_effect_to_fibre_in_new_developments.pdf
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• Geographic application of Bill: the subordinate legislation will seek to target 
those parts of Australia where services are expected to be provided over a 
fibre access network, and to provide for the possible expansion of the fibre 
footprint over time. To this end, it is proposed that the subordinate legislation 
apply in areas of Australia where an urban utility such as reticulated water, 
sewerage or mains electricity is installed.9 

• Application of fibre-ready requirement: it is envisaged that any development 
caught by the geographic coverage criteria would be subject to the fibre-ready 
requirement. That general rule would be subject to certain exemptions. One 
exemption envisaged is that the rule would not apply if, at the time of 
installation, the development was in an area specified in a plan published by 
NBN Co as being a non-fibre area or where NBN Co otherwise gave an 
explicit exemption in writing prior to the installation of relevant 
infrastructure. Consideration is also being given to allowing a party to apply 
to ACMA to exempt a development, in writing, from the fibre-ready 
requirement.10 Further qualification of the rule will apply to in-fill and urban 
renewal developments so that the fibre-ready requirement would generally be 
limited to facilities within the property boundary and existing passive 
infrastructure in the street not otherwise being touched would not need to be 
replaced.11 

• Fibre connection requirement: the requirement to actually deploy fibre will 
build on the fibre-ready requirement.  It  will apply where:  
• (a) the development meets the fibre-ready threshold criteria, and: 
• (b) the development over its life is to be equal to or greater than 

200 building lots and/or units (the size threshold); and 
• (c) fibre could be installed at a price of $3,000 or less (including GST), 

which includes the price of backhaul (the price threshold).12 
The Position Paper additionally provides the following clarifications: 
• the number of lots or units refers to the whole of the development;13 
• the price figure refers to the price payable by the party acquiring the 

fibre facilities, not to the total cost to the provider of providing the 
infrastructure and services.14  

 
9  Position Paper, p. 5. 

10  Position Paper, p. 5. 

11  Position Paper, p. 6. 

12  Position Paper, p. 6. 

13  Position Paper, p. 6. 

14  Position Paper, p. 7. 
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• the price figure would cover all relevant equipment and installation for 
providing FTTP services, including the provision from the network to 
the property boundary and to the premises of trenches, passive 
infrastructure, fibre cabling and associated distribution facilities, 
backhaul capacity, an optical network terminal and cabinet at the 
premises, and basic internal wiring.15  

• Practical date of effect on the ground: the legislative framework is proposed 
to commence on 1 July 2010 (proposed clause 2 of the Bill). However, the 
regulations are to provide that in terms of practical effect on the ground, the 
fibre and fibre-ready requirements will apply to fixed-line facilities and fixed 
lines that are to be installed in relation to a development for which a Stage 3 
planning application (infrastructure planning) is lodged on or after 
1 July 2010. 'Stage 3' is broadly defined as a stage occurring 3¼–8 years prior 
to premises construction and being one of 'negotiation of infrastructure levies 
and detailed structure planning' in which 'more detailed site planning, possible 
determination of developer contributions' occurs, and agencies such as roads, 
water, electricity, sewer and public transport are involved.16 Appendix 3 
reproduces the Department's table of the 'Six Stage Generic Development 
Pipeline for Greenfield Development and Major Brownfield Redevelopment' 
which was used in the Position Paper. 

Application and operation of the Bill: views expressed  

4.13 The approach taken in the Position Paper had the effect that a number of 
concerns raised in written submissions about the operation or application of the Bill 
were not pursued at the hearing. For example, concerns that property developers might 
be financially disadvantaged by requirements to invest substantial sums deploying 
expensive optical fibre lines and backhaul infrastructure to project areas, were largely 
circumvented by the articulation in the Position Paper of the envisaged $3000 price 
threshold and 200 lot size threshold. Similarly, previously voiced concerns that the 
requirements to deploy fibre or install fibre-ready facilities would cause significant 
cost blow-outs for projects substantially commenced and constructed, were to a great 
degree rendered moot by the Position Paper's proposal that the Bill take practical 
effect on the ground only to projects lodging a Stage 3 application after 1 July 2010.  

4.14 At the public hearing, most witnesses did not comment on the financial 
implications for project developers whose projects will be subject to either a 
fibre-ready or fibre-deployment requirement.  

4.15 To the extent that opinions were expressed at the hearing on the application 
and operation of the Bill, the primary matter raised related to the policy of new 
developments being subject to a requirement to pay for, or contribute at all to, the 

 
15  Position Paper, p. 6. 

16  Position Paper, pp 9–10. 
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installation of fibre-ready facilities or the deployment of fibre lines.17 This was 
generally described as the 'inequity' argument and particularly propounded by 
property developers. The argument was explained by one member of the Urban 
Development Institute of Australia as follows:  

What we see as the inequity in this from day one is that, in effect, you are 
capitalising upfront costs for fibre to the premises for a person purchasing 
and then paying that as a lump sum upfront, because it is built into the cost 
of the land that they are purchasing, and then you are going to tax them. 
There is inequity in that that it is important to address.18  

4.16 Master Builders Australia were also dissatisfied with the application of any 
fibre deployment or 'fibre-ready' requirement funded in any way through developer 
contributions, regardless of whether a price cap or size threshold applies: 

As a general rule, we are of the view that the developer should only be 
responsible for the provision of pit and pipe reticulation for fibre within the 
development that would allow future fibre installation when the super-fast 
broadband service is available. All other costs should become the 
responsibility of the Service Provider and/or Government... 

The proposed legislation and the Paper are highly likely to adversely affect 
the commerciality of affordable and low-income housing developments.19 

4.17 Mr Aaron Gadiel, Chief Executive Officer of the Urban Taskforce Australia, 
expressed his organisation's attitude to the perceived inequities underlying the Bill and 
the government's fibre in greenfields policy as follows: 

To some extent the federal government has accepted that there is some 
inequity in [providing different arrangements for the deployment of fibre 
infrastructure to new developments compared with those for existing 
premises] and the proposal now is for the cost to new development projects 
to be capped at $3,000, I assume per residential lot or unit, although the 
paper does not make this clear. There is also a restriction saying that the 
obligation to put optic fibre in, as opposed to fibre ready, would only apply 
to developments of 200 building lots or units and larger. This does raise a 
couple of issues. Firstly, there is still an expectation from the federal 
government that some development projects will carry the cost of backhaul, 
backhaul being the network infrastructure that is not located on a 
development site but might be necessary to integrate new homes or 
business premises effectively into a national broadband network. We 
appreciate the financial costs of backhaul or head end are to be taken into 

 
17  For example, Mr Bruce Duyshart, Member, Urban Development Institute of Australia, 

Committee Hansard, Sydney, 19 April 2010, p. 39, Mr Aaron Gadiel, Chief Executive Officer, 
Urban Taskforce Australia, Committee Hansard, Sydney, 19 April 2010, p. 41. 

18  Mr Bruce Duyshart, Member, Urban Development Institute of Australia, Committee Hansard, 
Sydney, 19 April 2010, p. 39.  

19  Master Builders Australia, answer to question on notice, 19 April 2010 
(received 28 April 2010), p. 2. 
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account in this $3,000 cap, but we still are of the view that it is inconsistent 
for new home owners and businesses to be required to make a direct 
contribution to off-site network infrastructure through their own property’s 
purchase price, whilst existing home owners and businesses do not face 
these costs, although they are funding it through the taxes that everyone 
pays.20 

4.18 Further, Mr Gadiel explained that his organisation dissents from the 
government's view that a size threshold trigger is appropriate in any case: 

We have never been fond of the suggestion that there should be a size 
threshold, as such. To us the more relevant consideration should be what is 
the likely pace of the rollout of an optic fibre network, including head end 
and so forth, in the community or area concerned. It seems to us illogical 
that a developer might be compelled to introduce fibre to a 200 dwelling 
unit development in an infill location in the absence of any clear plan to roll 
out the connecting network to that unit development in the foreseeable 
future. It seems to us the obligation should not exist in isolation from clear 
concrete plans from whatever authorities will be responsible for rolling out 
this network to existing areas as well as new communities.21 

4.19 The Department's evidence to the committee indicated that the premise of the 
inequity arguments (that new developments will have to pay for fibre infrastructure 
while existing premises will get it free from NBN Co at a later date) may be incorrect. 
The Department responded to the inequity argument by saying: 

It was noted in the Second Reading Speech that the cost recovery 
arrangements that may ultimately apply in greenfields will depend on the 
commercial arrangements that emerge between all relevant parties as 
fibre-to-the-premises is deployed more widely. How roll-out costs will be 
recovered in both brownfields and greenfields will depend on a range of 
factors and it cannot simply be assumed that stakeholders in greenfields 
will have to meet costs in one way while those in brownfields are expected 
to meet them in another. In all instances, NBN Co is expected to operate on 
a commercial basis and to recover its costs.22 

4.20 In contrast to the submissions made by property developers, carriers appeared 
to be in broad support for the proposed operation and application of the Bill, subject to 
their concerns that the price threshold may be too low, and the size threshold too high, 
to capture sufficient developments with the requirement to deploy fibre. Mr Roger 
McArthur, General Manager of the Universal Communications Group, explained his 

 
20  Mr Aaron Gadiel, Chief Executive Officer, Urban Taskforce Australia, Committee Hansard, 

Sydney, 19 April 2010, p. 41. 

21  Mr Aaron Gadiel, Chief Executive Officer, Urban Taskforce Australia, Committee Hansard, 
Sydney, 19 April 2010, pp 41–42. 

22  Department of Broadband, Communications and the Digital Economy, answer to question on 
notice, Question 5, 19 April 2010 (received 28 April 2010), Attachment B, Item 1, p. 1. 
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concern that, as drafted, the Position Paper will see subordinate legislation created that 
has loopholes enabling developers to side-step fibre connection requirements: 

[T]he bill, it defines a framework, but there is a level of detail. Some of 
those elements are covered off in the Position Paper—for example, setting 
the 200 [lots size threshold] and the financial frameworks [of the price 
threshold] and so on—and that goes a long way to actually providing some 
degree of certainty. I do feel that in its current form it does provide leverage 
or capability for developers to sidestep by creating development lots which 
actually fall below a threshold, so they might have to be forced to meet the 
fibre-ready requirement but not be forced to build the fibre requirements.23 

4.21 In light of that concern, Mr McArthur and Mr Ralf Luna, Chief Executive 
Officer of the Universal Communications Group, put forward a proposal that local 
governments aggregate FTTH Greenfield developments in local development plans so 
as to ensure the cost of backhaul could not be used to manipulate the application of the 
price cap or the size threshold: 

[W]e believe the most likely claim for a development to be exempt under 
the proposed Bill will be that it is too small to cover the common 
development costs, and this will push up the cost per lot to an unacceptable 
level. To avoid developers sidestepping the legislation, we believe 
consideration should be given to requiring local councils, maybe under the 
direction of NBN Co., to aggregate fibre to the home greenfield 
developments in the local development plans. The aggregation of multiple 
developments in the same geographic area would allow much smaller 
developments to be added to the fibre to the home plans of existing 
greenfield developments in the future... [The aggregation element] would 
prevent individual developers from creating lot sizes which would simply 
mean that they could avoid admitting the intent of the bill.24  

4.22 Telstra also submitted that the size threshold will operate as an artificial 
constraint on the deployment of fibre to new developments: 

Telstra has consistently advocated for a singular monetary cap as the 
threshold for the fibre requirement. In our view, the 200 lot size threshold is 
an artificial constraint on the deployment of fibre. There may well be many 
smaller developments that could be fibred for less than $3000 per lot, 
especially once the policy and the market dynamics are established. 

 
23  Mr Roger McArthur, General Manager, Universal Communications Group, 

Committee Hansard, Sydney, 19 April 2010, p. 33. 

24  Mr Ralf Luna, Chief Executive Officer, Universal Communications Group, and Mr Roger 
McArthur, General Manager, Universal Communications Group, Committee Hansard, Sydney, 
19 April 2010, pp. 29, 33. 
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But if the 200 lot threshold is to remain, it should be closely monitored and 
adjusted downwards as the regulation and the market matures.25 

4.23 In addition, while broadly supportive of the $3000 price threshold, Telstra 
raised a number of concerns as to its particular detail. Amongst other concerns and 
recommendations, Telstra suggested the price cap should be drafted so as not to 
enable a developer to claim the full value of trenching costs that would be incurred by 
the developer anyway in order to provide water, sewerage and electricity to the 
development.26 

4.24 As to the timing of the Bill's application, a number of views were expressed. 
Most witnesses agreed that discussions about telecommunications infrastructure occur 
at around a time corresponding with the 'stage 3' outlined in the Position Paper. 
Mr Paul Granville of Telstra explained that: 

[g]enerally the negotiations occur before the developers finalise the 
financing. They need to understand all of their costs reasonably early in the 
process, so they go out and seek negotiations with various suppliers so that 
they have clarity about their total costs before they actually go through to 
get approvals. So it would be quite early on, probably at around stage 3. 
Those stages do vary from state to state, but it would be roughly in that sort 
of time frame. It could be several years before they actually turn the first 
sod.27  

4.25 Property developers and organisations suggested that there is some fusion 
between stage 2, 3 and 4 for the purposes of determining when telecommunications 
infrastructure decisions are made, and that this would complicate the merit of the 
proposal in the Position Paper as to the timing of the Bill's requirements taking effect: 

The government in its paper on Friday had a very neat table with the six 
stages of development. That has been reproduced by the National Housing 
Supply Council. That table rather oversimplifies a process that most 
developers and planners cannot get their heads around. There is no clear, 
neat stage 3. The government suggests that all developments that have 
progressed to the stage 3 point at 1 July would be subject to these new 
rules. Trying to work out whether a development is at stage 3 is a challenge 
because stage 3 is not a statutory process. It is a non-statutory process that 
can be as long or as short as a piece of string, if it exists at all. Sometimes 

 
25  Telstra Corporation Ltd, answer to question on notice, 19 April 2010, (received 29 April 2010), 

'Response to the "Position Paper" dated 16 April 2010 from the Department of Broadband 
Communications and the Digital Economy on the proposed subordinate legislation to give 
effect to fibre in new developments', p. 5. 

26  Telstra Corporation Ltd, answer to question on notice, 19 April 2010, (received 29 April 2010), 
'Response to the "Position Paper" dated 16 April 2010 from the Department of Broadband 
Communications and the Digital Economy on the proposed subordinate legislation to give 
effect to fibre in new developments', p. 5. 

27  Mr Paul Granville, Director, Network Standards and Facilities, Telstra Corporation Ltd, 
Committee Hansard, Sydney, 19 April 2010, p. 8. 
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what is described as stage 3 would actually happen before stage 2 and 
sometimes what is described as stage 3 would happen after stage 4.28  

4.26 Telstra was the only organisation to submit that stage 3 may be too early in 
the development process with the result that there will be 'significant delay in the 
government's fibre objectives being achieved': 

[U]sing Stage 3 as the trigger point means that there will be a significant 
'tail' or real estate developments constructed after 1 July 2010 to which the 
fibre/fibre-ready requirements do not apply–even though the deployment of 
fibre in those real estate developments may well be feasible.29 

Application and operation of the Bill: committee view 

4.27 The committee supports the general principle adopted by the Bill and the 
Position Paper which will create a default fibre-ready requirement applying broadly 
wherever other utilities services are reticulated, and a more limited fibre-deployment 
requirement additionally applying where the 200 lots size threshold and $3000 price 
cap threshold are satisfied.  

4.28 The committee also supports the intention that the subordinate legislation will 
result in the Bill's requirements to deploy optical fibre or install fibre-ready facilities 
taking practical effect for developments which lodge a Stage 3 application after 
1 July 2010. The committee believes that, given Telstra's decision to no longer deploy 
copper to new developments, if fibre deployment is feasible (logistically and 
financially) in projects which are not captured by the cut-off date, then property 
developers may very well enter into commercial arrangements to deploy fibre so as to 
provide fixed-line infrastructure to end users. The committee does not believe it is 
necessary to bring forward the cut-off requirement so as to apply to projects which, on 
1 July 2010, will be classified as having reached, a later stage.  

4.29 The committee believes that the price and size thresholds are appropriately 
targeted to ensure that, wherever possible, new developments are serviced with fibre 
technologies and are not left with outdated infrastructure. The committee believes 
that, in combination, the Bill and the Position Paper represent a reasonable balance 
between the competing considerations of financial cost to developers, the interests of 
end users and the community in the provision of modern telecommunications 
infrastructure to new developments, and government policy, which all need to be 
taken into account. The committee agrees with the Universal Communications Group 

 
28  Mr Aaron Gadiel, Chief Executive Officer, Urban Taskforce Australia, Committee Hansard, 

Sydney, 19 April 2010, pp 42–43. See also Mr Robert Appleton, National Director, Technical 
and Regulatory Policy, Master Builders Australia Ltd, Committee Hansard, Sydney, 
19 April 2010, pp 51–52. 

29  Telstra Corporation Ltd, answer to question on notice, 19 April 2010, (received 29 April 2010), 
'Response to the "Position Paper" dated 16 April 2010 from the Department of Broadband 
Communications and the Digital Economy on the proposed subordinate legislation to give 
effect to fibre in new developments', p. 7. 
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that local government could play an important planning role in the aggregation of new 
developments for the purposes of backhaul costs, but considers that this is a matter for 
local governments and that, as a first step, the size threshold remains an appropriate 
mechanism.  

4.30 The committee acknowledges that not having the final version of the proposed 
subordinate legislation prior to undertaking the inquiry to some extent affected the 
ability of witnesses to evaluate all the relevant material and to articulate their positions 
to the committee. The committee appreciates the final version of the subordinate 
legislation has not yet been settled and that the Position Paper is subject to a 
consultation process. 

Content and implications of the fibre / fibre-ready requirements 

4.31 As drafted, the Bill does not mandate or compel the provision of fibre lines or 
fibre-ready facilities to specified developments. Rather, it prohibits a person from 
installing a fixed line or telecommunications facilities unless it is a fibre line or they 
are fibre-ready facilities. 

4.32 However, in answer to a question taken on notice, the Department indicated 
that the intention is that the effect of complementary state and territory planning 
arrangements currently being negotiated will be to require that fixed 
telecommunications facilities be provided in new developments. The Department 
explained: 

The particular measures will vary because state and territory planning 
arrangements vary in their structure, but it is envisaged that there would be 
a requirement that fixed telecommunications facilities be provided in new 
developments, and that those facilities meet relevant Commonwealth 
requirements, thereby interlinking state, territory and Commonwealth 
arrangements... 

In general...it appears that the approach most states and Territories would 
take is to add fixed telecommunications to the list of utilities which have to 
be provided for before a planning application is approved.30 

4.33 It should be noted that some reservations were expressed, for example by 
Master Builders Australia, concerning the fragmentation of fibre connection and fibre-
ready facilities installation standards and regulations into a myriad of different state 
and local government requirements.31 

4.34 However, the Department did indicate that proposals to legislatively mandate 
the deployment of fibre infrastructure at a Commonwealth level had been canvassed 
but rejected for a number of reasons: 

 
30  Department of Broadband, Communications and the Digital Economy, answer to question on 

notice, Question 10, 19 April 2010 (received 28 April 2010). 

31  Master Builders Association, Submission 10, p. 1. 
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[T]he Bill conditions what is to be done rather than directly requiring the 
installation of such facilities. 

[The Department] canvassed the possibility of legislating directly to require 
developers to ensure pit, pipe and FTTP infrastructure and services are 
available to consumers in its Discussion Paper in May 2009. It found that 
this could be done using the Commonwealth's corporations power under the 
Constitution but would be limited to corporations and would have to be 
enforced by prohibiting the trading of land where the requirement was 
breached. This was strongly opposed by developers and was considered to 
be intrusive and disproportionate. Developers also put the view their 
developments would need to include fixed line infrastructure to be 
marketable.32  

4.35 In relation to the issue, it is necessary to bear in mind Telstra's decision to no 
longer deploy copper to new developments regardless of whether those developments 
are subject to a legislative prohibition on the installation of non-fibre fixed-line 
telecommunications infrastructure. A number of submitters, including the Urban 
Development Institute of Australia, stressed that the decision may have profound 
effects on the financing, infrastructure deployment arrangements, and end-user 
satisfaction with new developments.33 Mr Paul Budde, Managing Director of 
Paul Budde Communication Pty Ltd, explained his assessment of the implications of 
Telstra's conduct as follows: 

Perhaps the most disruptive development has been not the Bill itself but the 
subsequent announcement from Telstra that it will no longer deploy its 
copper-based infrastructure in greenfield developments. 

This action, of course, makes the government’s proposition in the 
legislation to be ‘fibre-ready’ a non-issue. There is no longer an alternative. 
And this, then, places a large question mark on how the developers will 
enable the provisioning of a telephone service. In most situations they will 
simply not get planning approval unless they can prove that such a fibre 
based service will be made available. 

At the same time customers will not expect just a telephone connection – 
they will demand broadband – but, legally at least, nobody will be required 
to provide such a service since broadband is not a declared 
telecommunications service.34 

4.36 Mr Budde went on to elaborate what he believes is likely to happen to fill the 
vacuum created: 

The reality remains – as it always has been – that Telstra is the only 
organisation capable of dealing with the smaller sites (1–500 dwellings), as 

 
32  Department of Broadband, Communications and the Digital Economy, answer to question on 
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33  Urban Development Institute of Australia, Submission 15, p. 6. 

34  Paul Budde Communication Pty Ltd, Submission 14, p. 1. 



 33 

 

                                             

it is uneconomical to provide site space, backhaul and a FTTH network for 
these small sites, since the end cost of all this has to be recovered from the 
sale price of the product (a house or piece of land). 

For these small sites a developer would have to rely on a solution that goes 
back to Telstra’s exchange, as this is the only location they can physically 
connect back to without massive backhaul costs. And so as a result of this 
policy Telstra, by default, wins that entire segment of the market, which is 
significant in terms of the overall number of sites.35 

4.37 However, the committee did receive evidence that there is a competitive 
market for the supply of fibre services to new developments. In addition to Telstra and 
the Universal Communications Group, several other companies which currently offer 
to install fibre for new estates are listed in the EM. They include Arise, Clubcom, 
OPENetworks, Opticomm, and TransACT.36  

4.38 It was also pointed out by the Department that although the Bill supports the 
continued existence of the competitive market for the supply of fibre-related 
infrastructure, nothing in the legislation would prevent NBN Co from supplying fibre 
or installing fibre-ready facilities in the future if it chose to do so.37  

4.39 A number of submitters suggested that they believed it would be preferable 
that all fibre deployment and installation be managed by NBN Co. One of the most 
vocal proponents of that proposal was Optus: 

In our submission we have argued that NBN Co. should deploy fibre in 
greenfield sites. If it were to do so then the cost of that deployment would 
be taken up as part of the general costs of running the network and therefore 
it would be recovered through access fees to wholesale customers such as 
Optus and Telstra and ultimately passed on to end users—in exactly the 
same way as the costs of NBN Co. deploying fibre into brownfield 
locations would be.38  

4.40 The Implementation Study into the NBN was released subsequent to the 
committee's public consultation process. A key finding of the implementation study 
was that the 'fibre component of the NBN should be extended from 90 to 93 per cent 
and cover the 1.3 million new premises expected to be built by 2017–18.39 

 
35  Paul Budde Communication Pty Ltd, Submission 14, p. 1. 

36  EM, p. 4. 

37  Mr Daryl Quinlivan, Deputy Secretary, Department of Broadband, Communications and the 
Digital Economy, Committee Hansard, Sydney, 19 April 2010, p. 55. 

38  Mr Andrew Sheridan, General Manager, Interconnect and Regulation, Optus, 
Committee Hansard, Sydney, 19 April 2010, pp 16–17. 

39  McKinsey & Company and KPMG, Implementation Study for the National Broadband 
Network, 5 March 2010, p. 8, http://data.dbcde.gov.au/nbn/NBN-Implementation-Study-
complete-report.pdf (accessed 10 May 2010).  
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4.41 Recommendation 13 of the Implementation Study is that NBN Co be the 
provider of last resort for premises within or adjacent to NBN's fibre access network 
and that developers be required to cover the costs of trenching and the duct, pit and 
pipe network and that NBN Co would be responsible for the cost of installing all other 
fibre infrastructure up to the network boundary.40 

4.42 Recommendation 14 is that fibre design standards be developed that align 
with those being applied by NBN Co across its network. Recommendation 16 is that 
fibre networks that do not comply with the standards be overbuilt by NBN Co. 
Recommendation 17 is that all new developments where fixed line infrastructure is 
deployed be required to provide a duct, pit and pipe network to allow for later fibre 
deployment by NBN Co.41 

4.43 If accepted by the government, these recommendations still leave open the 
possibility that other providers, besides NBN Co, will provide fibre facilities to new 
developments provided they meet the necessary standards. As such, the 
recommendations are not inconsistent with this Bill. 

Committee view 

4.44 The approach adopted in the Bill is that, if fixed-line infrastructure is installed 
in specified development projects, then that infrastructure must be fibre-related 
infrastructure. The committee believes this legislative approach is appropriate for the 
policy end sought. That is, the committee does not believe that it is necessary for the 
Bill to actually mandate that fixed-line infrastructure be installed in those specified 
developments. As the Department foreshadowed in its evidence to the committee, it is 
most likely that any such mandatory requirement will be supplied by state and/or local 
government planning policies.   

4.45 The committee notes the concerns expressed regarding the potential for 
cross-border fragmentation of standards and planning requirements to arise due to the 
different requirements and obligations of different local government areas. The 
different standards could relate both to whether it is mandatory to install fixed-line 
telecommunications infrastructure in a new development in order to get planning 
approval, and also to the standards and specifications required for any installation 
work. However, the committee considers that concern about uniformity of standards 
and specifications is largely misplaced given the government's clear intention to 
establish national standards about technical matters and a national accreditation 
scheme for providers. 

 
40  McKinsey & Company and KPMG, Implementation Study for the National Broadband 
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4.46 The committee believes there is significant scope for the government to 
continue to lead discussions between state and local government planning 
organisations to ensure that there is a nationally integrated and consistent set of 
requirements for the deployment of telecommunications infrastructure in new 
developments. 

Recommendation 1 
4.47 The committee recommends that the government continue its work with 
state and local government planning authorities to ensure a nationally integrated 
and consistent approach to requirements for telecommunications infrastructure 
in new developments.  

4.48 As to the role of NBN Co, the committee notes that there is nothing in the 
explanatory material for the Bill or in the Position Paper that would preclude NBN Co 
from participating in new estates.  However, the committee believes the government 
should make it clear in its response to the Implementation Study its expectations for 
the involvement of NBN Co in servicing new developments with fibre-related 
infrastructure. 

Recommendation 2 
4.49 The committee recommends that the government clarify, as soon as 
possible, the role of NBN Co in servicing new development projects. 

Ownership, access arrangements, and integration with the NBN 

4.50 The matters of who will own the fibre infrastructure once installed, how 
access to the infrastructure will be regulated, and how standards of service installation 
will be sufficiently regulated were all prominent concerns in written submissions to 
the committee.  

4.51 A number of submitters merely noted that, in advance of sighting the 
proposed subordinate legislation, these were matters yet to be resolved.42 Others were 
more descriptive of the topography of the issues.43 

Ownership of infrastructure 

4.52 The committee asked the Department to clarify who will own any fibre 
deployed to a project area (including backhaul), any fibre installed in it, and the 
fibre-ready infrastructure installed or constructed as part of the project. The 
Department responded that: 

 
42  For example, Engineers Australia, Submission 11, p. 3; Urban Development Institute of 
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A range of ownership and management arrangements already exist when it 
comes to the operation of telecommunications infrastructure in new 
developments. The government has not seen any reason why these 
arrangements cannot be left to the market. The government is concerned to 
ensure, however, that quality facilities are installed in new development and 
are operated to provide quality services. To a large extent this will be 
achieved through the setting of appropriate technical specifications and 
competitive forces. As a further safeguard, [the Department] is working 
with stakeholders on the development of a process for accrediting fibre 
providers and certifying the infrastructure they install. 

While legislation is not prescriptive as to who can own, manage or operate 
infrastructure in new developments, under section 47 of the 
Telecommunications Act 1997, a network unit (which would include fibre 
lines...) must not be used without the owner having a carrier licence or a 
nominated carrier declaration.44  

4.53 While it may be the case that fibre cannot be owned by a person not holding a 
carrier licence or a nominated carrier declaration, the Department's answer does not 
necessarily address the uncertainty expressed by LandCorp as to ownership of all the 
fibre infrastructure and assets. LandCorp wrote to the committee that: 

As a condition of subdivision LandCorp is required to build the 
infrastructure (roads, power, water and drainage) to meet a prescribed set of 
specifications. The infrastructure within the estate would be build, 
inspected and certified as meeting the technical design specification and 
after testing, the infrastructure would be transferred to the appropriate body, 
with that subdivision infrastructure becoming part of that utilities network. 
It is presently unclear who LandCorp will transfer fibre infrastructure to 
once it has been constructed.45 

Committee view 

4.54 The committee believes there is a need for the Department to clarify with 
industry and future stakeholders who can own the relevant fibre-related infrastructure. 
It may be that allowing for a diversity of ownership arrangements provides scope for 
the development of innovative cost-sharing arrangements. 

Recommendation 3 
4.55 The committee recommends that the Department of Broadband, 
Communications and the Digital Economy give consideration to the variety of 
ownership arrangements that exist, or might arise, and whether there are good 
reasons for the government to intervene in these arrangements. 

 
44  Department of Broadband, Communications and the Digital Economy, answer to question on 

notice, Question 11, 19 April 2010 (received 28 April 2010). 

45  LandCorp, Submission 4, p. 9. 



 37 

 

                                             

Access arrangements 

4.56 A number of submitters raised concerns about the lack of detail currently 
available as to the content of the regulations providing for access to fibre lines and 
fibre-ready infrastructure deployed in new estates. Optus and Telstra both submitted 
substantial comment on the importance of the matter to the committee.46 

4.57 Proposed subsections 372CA(4) and 372CB(4) provide a high-level 
framework for regulations to establish a regime for third party access to a fixed-line 
facility. 

4.58 The Position Paper provides little additional detail about the government's 
intentions for an access regime. It states: 

The government envisages that fibre networks in new developments will 
operate on an open access basis, and that wholesale services like those 
available on the NBN will be offered. There is scope for the Australian 
Competition and Consumer Commission (ACCC) under Part XIC of the 
Trade Practices Act 1974 to declare access to services and regulate access 
pricing. The government will also consider more direct forms of regulation, 
if necessary, to ensure consistency of outcomes for service providers and 
end-users.47 

4.59 In response to a question on notice raising the concerns of submitters, 
particularly carriers such as Telstra, as to the likely arrangements for an access 
regime, the Department stated: 

The regulations will provide all the appropriate guidance and will be 
developed with regard to existing and proposed telecommunications access 
arrangements and in consultation with stakeholders. The [EM] to the Bill 
notes that one possible model for the regulations is Part 5 of Schedule 1 to 
the Telecommunications Act 1997 [the telecommunications access regime 
provisions]. 

The Department recognises that the regulations will need to have due regard 
to carriers' obligations under Part 5 of Schedule 1 so as not to create 
conflicting obligations on carriers.48 

Committee view 

4.60 The committee acknowledges the critical importance of an effective and open 
access regime to fibre-related infrastructure for the provision of telecommunications 
services to the eventual end users in project areas. 

 
46  Optus, Submission 7, pp. 2–4; Telstra Corporation Ltd, Submission 9, pp 7–8. 
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4.61 The committee also notes the access arrangements in place under Part XIC of 
the Trade Practices Act 1974 will apply to greenfield sites and the government has 
another Bill in the Senate, (the Telecommunications Legislation Amendment 
(Competition and Consumer Safeguards) Bill 2009), to strengthen current 
arrangements. The committee urges the government to clarify its intentions in this 
regard. The committee notes the government's assurances that the-soon-to-be-released 
regulations will provide 'all the appropriate guidance' on the proposed 
telecommunications access arrangements.  

Recommendation 4 
4.62 The committee recommends that the government ensure that access 
arrangements, including the genuine equivalence of access of a kind 
contemplated for the NBN, operate in new developments consistently with those 
in the rest of the country. 

Integration with the NBN 

4.63 The chief concern of submitters regarding the integration of new fibre lines 
and fibre-related facilities with the broader NBN related to the clarity of network 
standards and specifications, and the extent to which further regulation and oversight 
of industry operators may be necessary.  

4.64 Most submitters who addressed the matter were supportive of NBN Co having 
a clear role in setting industry standards. 

4.65 The Urban Development Institute of Australia submitted that planning 
decisions will be hampered by there not being: 
• a public document detailing NBN Co's deployment plans, that is, when they 

will be deploying to certain areas; 
• a public document detailing NBN Co's technical design solution which will 

affect spatial planning requirements of a site to be 'fibre-ready'; 
• a publicly available NBN Implementation Study;49 and 
• an agreed industry standard on compliance thresholds.50  

4.66 Mr Paul Budde expressed strong concern that, in the absence of clear 
guidance and co-ordinated policies, sub-standard work may otherwise be undertaken 
which will compromise the potential of the NBN: 

 
49  At the time of the committee's public hearings this document had not been publicly released by 

the government.  It was subsequently released on 6 May 2010.  It is available at: 
http://data.dbcde.gov.au/nbn/NBN-Implementation-Study-complete-report.pdf (accessed 6 May 
2010). 
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This is a recipe for a patchwork outcome – different cabling topologies, 
different technologies, different construction standards, different services 
and service pricing, different ownership and operation models. Now that 
NBN Co is operational there is an obvious role for it to play in this; but, in 
the current documentation at least, there is no indication as to whether it is 
to play a role or what its role will be.51 

4.67 Mr Budde recognised that there are a number of potential ways in which 
adequate supervision and installation practices may be regulated:  

NBN Co doesn’t have to take over all of this work, it could also, of course, 
work very closely with existing bona fide greenfield operators and work out 
a plan with them. A positive industry policy could see these companies 
working together with NBN Co to achieve a truly national outcome, 
whereby the greenfield operators can concentrate on new innovative 
services.52 

4.68  The Position Paper outlines an intention that 'networks in new developments 
be subject to clear technical specifications to maximise consistency with the end-use 
experience to be enjoyed on NBN Co's fibre network'. It also explains that the 
ministerial power to specify conditions for the deployment of fibre lines and the 
installation of fibre-ready facilities53 enable the minister to set technical specifications 
and develop network standards.54 The Position Paper explains that technical 
specifications to be applied in new developments would be contained in one or more 
of the following documents: 
• A document published by NBN Co for this purpose; 
• An industry code published by the Communications Alliance and registered 

by ACMA for this purpose; or 
• Any industry standard that may be prepared by ACMA from time to time for 

this purpose. 

4.69 The Position Paper also notes that Part 6 of the Telecommunications Act 1997 
provides a framework for the development of industry codes and standards and that 
proposed amendments to Part 6 contained in the Bill will 'make it simpler' to make 
relevant industry codes and standards for optical fibre facilities and services. The 
Department indicates in the Position Paper that it is currently working with the 
Communications Alliance on draft guidelines for the deployment of FTTP in new 
developments and has also consulted the Stakeholder Reference Group with early 

 
51  Mr Paul Budde, Paul Budde Communication Pty Ltd, Submission 14, p. 2. 

52  Mr Paul Budde, Paul Budde Communication Pty Ltd, Submission 14, p. 2. 

53  Proposed ss. 372B(4), 372C(4), 372CA(3) and 372CB(3). 

54  Position Paper, p. 11. 
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drafts of this work. NBN Co has also been developing its own specifications and these 
have been provided to the Communications Alliance for consideration.55  

4.70 Telstra was the only submitter to query the desirability of network standards 
being made as proposed by the Bill. Telstra argued that the categories for which the 
Communications Alliance and ACMA may make codes and standards are 'very broad 
and in particular would allow [the Communications Alliance] and ACMA to 
determine the characteristics and quality of services provided over Telstra and 
competitor business fibre networks.'56 Telstra submitted this would be inappropriate 
because: 

Direct fibre for businesses is already a highly competitive and dynamic 
market. There is no case for Government intervention to prescribe 
specifications in this market, and the prospect of Ministerial proclamation 
could discourage investment and innovation in this already competitive 
market.57  

Committee view 

4.71 The committee believes that nationally consistent network standards and 
specifications are integral components to ensuring that fibre deployed, and fibre-ready 
facilities installed, in new developments, are properly designed and adapted to 
eventual integration with the NBN. The committee acknowledges the significant work 
and consultation process the Department is continuing to undertake with relevant 
stakeholders to ensure that appropriately adapted and targeted standards and 
specifications are developed. 

4.72 The committee did not receive evidence indicating whether the network 
standards and specifications being developed will also deal with safety and training 
requirements for the deployment and/or installation of relevant infrastructure. To the 
extent that they do not, the committee believes that such matters ought to be specified 
as a condition of installation, and should be specified in an appropriate legislative 
instrument made by the minister pursuant to his or her power to specify conditions for 
the deployment of fibre lines and the installation of fibre-ready facilities.58  

Recommendation 5 
4.73 The committee recommends that the minister, by legislative instrument, 
specify that a condition59 of installation of a line or fibre-ready facility in a 
project area is that the installation be undertaken in compliance with nationally 
consistent network safety and training standards.  

 
55  Position Paper, p. 11. 

56  Telstra Corporation Ltd, Submission 9, p. 14. 

57  Telstra Corporation Ltd, Submission 9, p. 14. 

58  See proposed ss. 372B(4), 372C(4), 372CA(3) and 372CB(3). 

59  Pursuant to subsections 372B(4), 372C(4), 372CA(3) and 372CB(3). 
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Recommendation 6 
4.74 The committee recommends that the Bill be passed. 
 
 
 
Senator Anne McEwen 
Chair 
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Coalition Senators' Additional Comments 
Coalition Senators support universal access to fast and affordable broadband. 
However, we are concerned about the impact of the Telecommunications Legislation 
Amendment (Fibre Deployment) Bill 2010 on the cost of greenfield housing 
development and the associated flow on effect for home buyers, particularly first 
home buyers. 

Coalition Senators are also concerned at the wide ranging powers delegated to the 
Minister under the Bill and the potential for further regulatory imposts on the property 
development industry. 

Cost impact 

Coalition Senators note the concerns of the property industry which has cautioned the 
legislation could add $500 million annually to the cost of new housing.1  

For instance, the Housing Industry Association noted that: 
costs will inevitably be passed on to new homebuyers together with a 
number of multiplier costs, for example, stamp duty charges on the final 
cost of the residence.2  

Submitters to the inquiry also noted the Bill discriminated in its treatment of 
greenfield home buyers as opposed to purchasers of established dwellings. 

Communications analyst Mr Paul Budde, cautioned: 
the cost of FttP solutions in greenfield estates will be funded by the end-
users, while their brownfield neighbours will get it all for nothing! Having 
paid for their own infrastructure, residents are expected to pay the same, 
nationally homogenised service prices that are offered by NBN-based 
providers. 

In response to a question on notice, Master Builders Australia suggested; 
There should be equitable treatment of both greenfield and brownfield 
homeowners in relation to the funding of the national fibre deployment and 
the NBN project should align with and include the greenfields fibre 
deployment requirements.3 

This sentiment was echoed by the Housing Industry Association (HIA) who stated: 

 
1  Australian Financial Review, 22 March 2010, p. 7. 

2  Mr Graham Wolfe, Chief Executive Officer, Housing Industry Association, Committee 
Hansard, Sydney, 19 April 2010, p. 20. 

3  Master Builders Australia, Answer to Questions on Notice, p. 2. 
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HIA believes the Bill will create an inequitable system and place an 
additional burden on (new) home buyers. 4 

Coalition Senators are concerned that the cost impact of the Bill will be borne by 
purchasers of housing in greenfields estates. 

Minister Conroy released the long awaited National Broadband Network 
Implementation Study six days ago and well after the conduct of hearings for this 
inquiry.  

We note the study recommends that NBN Co take responsibility for the rollout of 
fibre to greenfields estates. The Government has not publicly responded to the study. 
It is unclear whether the Government intends to adopt this particular recommendation, 
and if so, how it will impact the Bill, and its cost implications.5   

To that end, Coalition Senators note a further recommendation by Master Builders 
Australia that: 

the developer should only be responsible for the provision of pit and pipe 
reticulation for fibre… that would allow future fibre installation when the 
super-fast broadband service is available. All other costs should become the 
responsibility of the Service Provider and/or Government.6  

In his submission to the Committee, Mr Paul Budde similarly noted: 
it would be in the interest of all parties for efforts to be made to align the 
NBN rollout for brownfield sites with that of the greenfield rollouts.7  

Impact on housing affordability and first home buyers 

Coalition Senators are particularly concerned at the Housing Industry Association's 
assertion that the cost impact of the Bill would be disproportionately borne by,  

…first home buyers who can least afford those additional imposts at the 
time of the purchase, placing further negative pressures on housing 
affordability.8  

Coalition Senators note the Government's intent that subordinate legislation provide 
for the installation of fibre to be required where it could be installed at a price of 
$3000 or less.9  

 
4  HIA, Submission 3, p. 2. 

5  Senator the Hon Stephen Conroy and the Hon Lindsay Tanner MP, 'Landmark Study confirms 
NBN vision is achievable and affordable ', Joint media release, 6 May 2010. 

6  Master Builders Australia, Answer to Questions on Notice, p. 2. 

7  Mr Paul Budde, Paul Budde Communication Pty Ltd, Submission 14, p. 3. 

8  HIA, Submission 3, p. 2. 
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Urban Development Institute of Australia Chief Executive, Mr Richard Lindsay, 
cautioned that buyers may be unable to bear such an increase to housing costs saying: 

You will find that $3000… will have a significant impact in the lower 
income areas. 10   

And, 
The market is extremely sensitive in terms of affordability. 11  

Coalition Senators consider that the imposition of this cost on first home buyers is 
unreasonable. 

Master Builders Australia criticised the assertion that the Bill could be justified by 
aligning broadband as an essential service alongside water, power and sewerage: 

…critical services are essential for health and amenity; high-speed 
broadband is not.12  

Coalition Senators note these criticisms highlight a direct contradiction between the 
Bill and Prime Minister's promise prior to the 2007 election about housing 
affordability. Since then the Prime Minister has commented on housing affordability: 

It's a problem growing over time", and that "the case for action could not be 
stronger.13  

Well, working families are under financial pressure, and it’s very important 
therefore that Government is involved in the business of helping them with 
housing affordability.14  

Obviously however, there are real problems in terms of housing 
affordability. They continue, and we’re going to have to continue to work 
on this in the future.15  

Uncertainty – too much left undone; too little time to do it. 

Telstra cautioned that the broad scope of Ministerial discretion provided by the Bill 
could fuel greater uncertainty and impose further constraints in the housing sector. 

 
9  Department of Broadband, Communications and the Digital Economy, 'Proposed subordinate 

legislation to give effect to fibre in new developments – Position Paper', 16 April 2010, p. 7. 

10  Mr Stephen Albin, CEO, Urban Development Institute of Australia, Committee Hansard, 
Sydney, 19 April 2010, p. 36. 

11  Mr Stephen Albin, CEO, Urban Development Institute of Australia, Committee Hansard, 
Sydney, 19 April 2010, p. 36. 

12  Master Builders, Answer to Questions on Notice, p. 2. 

13  'Rudd Determined to Act on Housing Affordability', The Age, 3 March 2008. 

14  Transcript, Prime Minister’s Doorstop Interview at Liverpool Hospital, 3 May 2010. 

15  Transcript, Prime Minister’s Doorstop Interview at Liverpool Hospital, 3 May 2010. 
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In particular, Coalition Senators note comments by Telstra that the Bill: 
only provides a framework for the exercise of a series of broad Ministerial 
discretions which will determine how the policy applies in practice. 

The Urban Development Institute of Australia also noted the lack of certainty: 
there is still a significant lack of knowledge in relation to NBN Co‘s 
Network deployment plans and technical specifications, as well as the 
ownership and cost implications of the FTTP provision in Greenfield 
developments.16  

In response to a Question on Notice, Master Builders Australia noted: 
we were cautious in our submission about the Bill; because the 
implementation detail is not yet settled and this detail is all-important.17  

Master Builders Australia told the Committee that the Bill afforded little time to 
educate developers on requirements that would be in place on 1 July 2010. 

National Director of Technical and Regulatory Policy at Master Builders Australia, 
Mr Robert Appleton warned: 

July 1 is not far away, and to effectively educate our members as to what 
their new responsibilities will be in that period of time without knowing 
what they are going to be, would appear to be pretty difficult. 

Coalition Senators are concerned that the Bill will impose a raft of legislative 
requirements on developers and builders by 1 July 2010, the communication of which 
is difficult given they are still being developed, and once developed, will leave 
little-to-no 'lead' time. 

In these circumstances, it is unreasonable to expect industry to be ready for a 1 July 
2010 start date.  

Coalition Senators believe the Government cannot remain intent on 1 July 2010 
commencement, without first having addressed the issues outlined by submitters to 
the inquiry. 

Additional regulation 

Coalition Senators note several warnings that the Bill will add an additional layer of 
regulation to an already heavily regulated sector. 

Telstra made clear the ramifications of over-regulation, saying: 

 
16  Urban Development Institute of Australia, Submission 15, p. 8. 

17  Master Builders, Answer to Questions on Notice, p. 1. 
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The proposed requirements need careful consideration as unworkable 
requirements may cause the installation of fibre in new developments to 
cease altogether.18  

Likewise, Master Builders Australia noted they would be concerned if; 
local government were to introduce further increased stringency on 
greenfield and building requirements without adequate justification or 
proving a cost-benefit to the community.19  

Concluding Remarks 

Coalition Senators support universal access to fast and affordable broadband, and 
reiterate comments by Master Builders Australia that developers should provide 'pit 
and pipe' infrastructure in greenfields estates to facilitate future installation of fibre. 

We note evidence by LandCorp that it and other developers are already installing such 
infrastructure as a matter of course.  

Regardless, Coalition Senators remain concerned that the Government has failed to 
adequately develop the Bill's operational details with industry, or to consult with key 
stakeholders to ensure awareness of, and preparedness for, a 1 July 2010 start-date. 

Coalition Senators do not support Government moves to force developers to pay for 
the installation of fibre in greenfields estates. Evidence to the Committee suggests 
such a move would inflate housing prices and be particularly damaging for first-home 
buyers and those least able to bear any increase in costs. 

Recommendation 1 
At this stage, for the reasons outlined above, Coalition Senators recommend that 
debate on the Bill be postponed until the Government: 

(1)  Publicly issues its response to the Implementation Study for the 
National Broadband Network; 
(2)  Adequately consults with industry on the practical and operational 
issues related to the Bill and any subordinate instruments; 
(3)  Reduces the scope of the Bill and any subordinate instruments to the 
provision of 'pit and pipe' infrastructure in greenfields estates (which will 
facilitate future installation of fibre); 
(4)  Ensures that neither the Bill nor any subordinate instruments require 
or effectively force developers to pay for the installation of fibre in 

 
18  Telstra Corporation Limited, Response to the 'Position Paper' dated 16 April 2010 from the 

Department of Broadband, Communications and the Digital Economy on the proposed 
subordinate legislation to give effect to fibre in new developments. 

19  Master Builders, Answer to Questions on Notice, p. 1. 
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greenfields estates (which costs developers would pass onto homebuyers); 
and,  
(5)  Undertakes that neither the Bill nor any subordinate instruments will 
unduly impact first home buyers, young families and housing affordability 
generally. 

 

 

 

Senator Mary Jo Fisher    Senator the Hon. Judith Troeth 
Deputy Chair 

 

 

 

Senator the Hon. Ian Macdonald 



  

 

Appendix 1 

Submissions, answers to questions taken on notice and 
additional information 

Submissions 

1 Dr Kevin Cox 
2 Robin Russell & Associates Pty Ltd 
3 Housing Industry Association  
4 LandCorp 
5 ENERGEX Limited 
6 Universal Communications Group 
7 Optus 
8 Ergon Energy  
9 Telstra Corporation Ltd  
10 Master Builders Australia  
11 Engineers Australia 
12 Urban Taskforce Australia 
13 Master Builders Queensland 
14 Paul Budde Communication Pty Ltd 
15 Urban Development Institute of Australia (National) 

Answers to questions taken on notice 

Master Builders Australia (from public hearing, 19 April 2010, Sydney) 

Department of Broadband, Communications and the Digital Economy (from public 
hearing, 19 April 2010, Sydney) 

Telstra (from public hearing, 19 April 2010, Sydney) 

Optus (from public hearing, 19 April 2010, Sydney) 

Urban Development Institute of Australia (National) (from public hearing, 
19 April 2010, Sydney) 

Additional information 

Department of Broadband, Communications and the Digital Economy – Position 
Paper – Proposed subordinate legislation to give effect to fibre in new developments, 
16 April 2010 
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Telstra – Response to the 'Position Paper' dated 16 April 2010 from the Department of 
Broadband, Communications and the Digital Economy on the proposed subordinate 
legislation to give effect to fibre in new developments 

 



  

 

Appendix 2 

Public hearings 
 

Monday, 19 April 2010 – Sydney 

Telstra  

Mr James Shaw, Director Government Relations 

Mr Paul Granville, Director Network Standards and Facilities 

Ms Yolanda Chorazyczewski, Group Regulatory Manager 

Optus  

Mr Andrew Sheridan, General Manager, Interconnect & Economic Regulation 

Dr Michael Wagg, General Manager, NBN 

Housing Industry Association) 

Mr Graham Wolfe, Chief Executive, Association 

Ms Kristin Tomkins, Senior Executive Director, Building, Development and 
Environment 

Universal Communications Group  

Mr Ralf Luna, Chief Executive Officer 

Mr Roger McArthur, General Manager 

Urban Development Institute of Australia  

Mr Richard Lindsay, Chief Executive Officer – National 

Mr Stephen Albin, Chief Executive Officer – NSW  

Mr Bruce Duyshart, Member 

Urban Taskforce  

Mr Aaron Gadiel, Chief Executive Officer 
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Master Builders Australia  

Mr Robert Appleton, National Director, Technical and Regulatory Policy 

Mr Richard Calver, Legal Counsel 

Department of Broadband, Communications and the Digital Economy  

Mr Daryl Quinlivan, Deputy Secretary, Infrastructure 

Miss Pip Spence, First Assistant Secretary, Networks Policy & Regulation 

Mr Philip Mason, Assistant Secretary, NBN & Fibre-Rollout Regulation 



  

 

Appendix 3 

Table 1: DBCDE Summary of Six Stage Generic 
Development Pipeline for Greenfield Development and 

Major Brownfield Redevelopment 

Stage What happens Time 
for 

stage 

Time 
elapsed 

since start 

Time to 
premises 

construction

1. Identification 
and designation of 
new land release 
areas  

Inclusion in urban zoning or 
master planning. Initiated 
by local or state government 
or private proponent.  

2–4 
years  

2–4 years  6.25–15 
years  

2. Gazettal of 
rezoning or change 
of land use  

Rezoning under local 
planning instruments. 
Initiated by proponent.  

1–3 
years  

3–7 years  4.25–11 
years  

3. Negotiation of 
infrastructure levies 
and detailed 
structure planning  

More detailed site planning, 
possibly determination of 
developer contributions. 
Done by developer. 
Involves many agencies e.g. 
roads, water, electricity, 
sewer and public transport; 
also schools etc.  

1–3 
years  

4–10 years  3.25–8 years 

4. Statutory 
subdivision and 
development 
approval  

Approval of developer-
initiated applications on a 
stage by stage basis – road 
layouts, sometimes 
integrated housing projects.  

0.5–2 
years  

4.5–12 
years  

2.25–5 years 

5. Major civil 
works, servicing of 
allotments, and 
issue of new titles  

Engineering designs, 
building, and certification of 
civil works. Construction 
done by the developer, 
certification by state 
utilities.  

1–2 
years  

5.5–14 
years  

1.75–3 years 

6. Development 
approvals and 
dwelling 
construction  

Housing design, approval 
and construction including 
placement of house on 
block.  

9–12 
months 

6.25–15 
years  

0.75–1 year  
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