,7_2.3 Varze af S uper

File Number: 200815

General Manager

ASX Regulatory & Public Policy Unit
Level 7, 20 Bridge Street

Sydney NSW 2000

Email: regulatorypolicy@asx.com.au

1 May 2008
ASFA COMMENTS ON ISSUES OUTLINED IN THE SHORT SELLING ASX CONSULTATION PAPER

The Association of Superannuation Funds of Australia Ltd (ASFA) is pleased to provide
comments on issues outlined in the ASX Consultation Paper on Short Selling regarding some
possible short term responses pending possible legislative changes.

ASFA is a non-profit, non-political national organisation whose mission is to protect,
promote and advance the interests of Australia's superannuation funds, their trustees and
their members. Our members, which include corporate, public sector, industry and retail
superannuation funds, account for more than 5.7 million member accounts and over 80% of
superannuation savings.

ASFA as a matter of principle supports greater transparency in the reporting of all short
sales as well as the enhancement of participants’ recognition and control of the risks
inherent in stock lending. ASFA would support amendments to the Corporations Act to
require reporting of all sales where borrowing takes place in order to meet settlement
obligations. That said, ASFA supports funds (and other investors) being able to lend stock
when they consider that it is appropriate to do so on the basis of the risk and return profile
of the transaction.

ASFA’s specific comments on issues in the ASX Consultation Paper are as follows:

Two alternative short term approaches considered by ASX

ASFA agrees with the ASX view of not proceeding with the outlined options at this stage.
The provision of data on stock lending in the absence of data on covered short sales may
lead to some market participants to assume a close correlation between the two measures
even though this appears not to be the case. However, should legislative changes result in
the reporting of covered short sales then transparency would be enhanced if reporting of
the level of stock lending was introduced at that stage. As well there would be little point
in the ASX introducing requirements for clients informing brokers which were essentially
unenforceable.
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during the day would do little to address the main market concerns of the information
available in regard to the extent of short selling in specific stocks. ASFA agrees that a net
position does not mean that a short position of one client or the Participant as principal is
netted against a long position of another client or the Participant for reporting purposes.

What information should be included in the daily short sale report published by ASX?

In the absence of any arguments to the contrary, ASFA suggests that the current timing for
reporting and publication of short sales be used. That is, short sold positions should be
reported daily for disclosure to the market the next day. Further, there appears to be no
clear reasons for the ASX to provide a split of net naked and net other short sales to the
market. Therefore we suggest that it would be sufficient for the ASX to report net short sale
positions on an aggregated basis.

Whether the Approved List current market capitalisation and liquidity tests remain
relevant?

The paper states that there has been relatively little change to the market capitalisation
and liquidity tests since their introduction in 1985. Accordingly there will have a de facto
easing of the thresholds with growth in market capitalisations since that time.

While there may be a case for a less restrictive approach to be taken on the basis of the
greater liquidity and efficiency in price discovery this might bring, the possibility of market
manipulation and/or settlement failure in regard to the short selling of stocks in companies
with relatively low market capitalisation needs to be considered. Therefore, before any
action is taken in this regard further work should be undertaken on whether to amend the
market capitalisation and liquidity tests or eliminate them entirely.

Comments on the principles which ASX proposes will underpin the new settlement fail
fee regime

ASFA agrees with the ASX principles to minimise the penalties for those who make genuine
efforts to meet settlement deadlines but to provide disincentives for those who deliberately
delay settlement. To this end we note the consistency with the principles of a restructure of
the fail fee levy to a sliding scale that increases the effective penalty as settlement delay
lengthens.

Please feel free to contact me or Anne Whittaker, Senior Policy Adviser, on 02 9264 9300
should you wish to discuss any of our above comments.

Yours sincerely,

Pauline Vamos
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ABOUT ASFA BEST PRACTICE PAPERS

The Best Practice Series is intended to provide superannuation trustees anc funds with
information about ways of doing things that work.

A Best Practice approach does not mean ane size fits all. It means seeking out ideas and
experiences from those who have undertaken similar activities in related fields, deciding which
of those practices are relevant fo your sifuation, testing them out to see if they work, before
incorporating the proven practices in your own documented processes,

Each of ASFA’s members cover a diverse range of goals, member needs and resources from
which they will adapt Best Practice Paper recommendations to their own particular needs.

This paper is intended as a guide only and is not intended to be used as a substitute for professianal
advice. The Association of Superannuation Funds of Australia Limited expressly disclaims ail fability and

responsibility to any person who relies, or partially relies, upon anything done or omitted to be by this
publication.
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Recommendations

Recommendation

Section

Principle I: Lay solid foundations for management and oversight

Recommendation 1: The trustee board should take steps to understand their
responsibilities as trustee, and from this understanding d”evelop a~board

charter that clearty defines how the board will govermn 1tS{—:if and the fundk_m

The charter should describe the role of the trustee, the, board S processes and
the relationship between the board and the chief executwe f}*

4.1

Recommendation 2: The trustee should deveiop and, rmplement a long«term gk

strategic plan reflecting the fund’s m15519n, supgsrted iﬁy annﬁal buszness
plans and budgets. Y *\

“\ S,

Principle 2: Structure the; boam’ to- add va!ue

Recommendation 3: The trustee. should commumcate {0 those nominating
or appointing directors the iegai requirements. for appomtmcnt details of the
trustee’s fitness and propriety’ pohcy, thé duties of the trustee board and of
individual directors the desired mix of “skill$ on uhe trustee board and the
need for boargi continuity and successi011 planmng

5.1

Recommendat;on 43 The trustes: shouid prov;de directors with all necessary
resources to enabie them to properly ineet their responsibilities to the fund
and its members, mc}udmg e

s letters of appomtmen‘t mcludmg a summary of the legal obligations
and duties of trustees;

e appropriate in(l\i;gﬁiﬁﬁ;
+ initial and on-going training;

e access to independent advice.

5.2

Recommendation 5; The board should consider the most effective manner
of allocating its time to ensure it is able to give full and proper consideration
to matters for which it is responsible. This consideration should include the
use of board committees to assist in governing the fund.

5.3

Recommendation 6: The trustee should document the duties of the chair
and devise appropriate appointment procedures, including a mechanism for
succession planning.

5.4

Principle 3: Promote ethical and responsible decision-making

Recommendation 7: The trustee should develop and monitor adherence to a
code of conduct based upon the covenants contained in section 52 of SIS,
general fiduciary obligations and the trustee board’s agreed ethical standards.

6.1
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Recommendation 8: The trustee should devise and document strategies to | 6.2
identify and deal with any conflicts of mterest.

Principle 4: Safeguard integrity in financial reporting

Recommendation 9: The trustee should form an apprognately qualitied } 7.1
andit commiitee that is independent of the board chafr and the fuird s

executive. "i‘"m.\ B,

ey y .. o

Recommendation 10: Al trustee directors should be prov1ded Avith | 7.2
sufficient training to enable them to achieve a )evel of- ﬁnanc;ai llteracy thatf"wh -
is adequate to permit them to satisfactorily carry out their guties s

Recommendation 11: The senior executwe wﬂh, responmblhty for ‘the | 7.3
fund’s financial reports should be reqmred to_state in wrrtmg to the trustee
that the reports present a true and “faif™ v;ew “and are m accordance with
relevant accounting standards "

Recommendation 12: Al relevant service prowders should aitest at least | 7.3
annually that they are not aware of a any material matter thatwould cause them
to believe the fund’s accounts and records are not correct. They should
report immediately-to the trustee any matter thazt wouid prevent the making of
such an attestamon T A /

%
X

i
1,

Principle 5: ﬂfa]ce tmzely aml,,.fmlqn&d disclosure

Recommendation® 13: The_t..ti"ust_eé ‘should devise, implement and monitor | 8
policies and procedures to ensure that it is made aware of all significant
events affecting the fund and that members and regulators are informed of
significant events withig} ;hé appropriate time frame.

Principle 6: Respect the rights of fund members

Recommendation 14: The trustee should develop procedures to identify and | 9.1
ensure compliance with all legal obligations to fund members and other
beneficiaries.

Recommendation 15: The trustee should, as part of its strategic planning | 9.2
process, identify and devise strategies to meet the legitimate requirements of
members {within the constraints of the sole purpose test).

Recommendation 16: The trustee should develop procedures to ensure that | 9.3
all fund communications satisfy legislative requirements and meet the
communication needs of members.
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Principle 7: Recognise and manage risk

Recommendation 17: The trustee should develop, implement, monitor and
maintain a Risk Management Strategy and Risk Management Plan(s) that, as
a minimum, satisfy the 1equ1rements of the Supemnpuanon Safeljz
Amendment Act, _ Q/ -~

o,

10.1

Recommendation 18: A board committee should oversee risk ménagement,

including compliance. This functmn could be 1ncluded m the dutles 0{ the

audit committee. . e ‘\ RV
S ,

= qu

¥4

Recommendation 19: The trustee should cnsure that a Senior empioyee (of

the trustee or a relevant service provider) "has day to—day re‘spons,lbﬂﬁy for
risk management (including compliance), and requite from that employee
written confirmation that the trustee sFisk mdn‘agement Systems are opcratmg
efficiently and effectively. N

\

162

Recommendation 20: The t;fustee; shouid establish ah 111terna?“audxt function

/

which reports to the audit/ risk managément committee s

\/

10.2

A F

Principle 8: -Encourage-enhanced performance

Recommendation 2]:  The-trustee.. sheuld develop and implement
performance evaluatien procedureq for., the trustee board, board committees,
and individual board members ,

11.1

Recommeﬂdatmnal The, tr’ustee should appoint the CEO (or equivalent)
and other senior exécutivesion the basis of documented job descriptions with
clearly outlined funct’wns an(;i. resp0n51b1htles

11.2

Recommendation 232» 7 The frustee should devise clear goals and
performance standards for all key executives and ensure that performance is
evaluated against these standards.

11.3

Recommendation 24:  The trustee should develop and implement
outsourcing policies and procedures that comply with the requirements of the
Superannuation Safety Amendment Act.

11.4

Recommendation 25: The trustee should ensure that all delegations to the
CEO, other fund executives and service providers are in writing and clearly
set out accountabilities and reporting requirements.

Recommendation 26: The trustee should take appropriate action in the
event of unsatisfactory performance by executives or service providers.

11.6

Principle 9: Remunerate fairly and responsibly

Recommendation 27:  The frustee should decide policies for the
remuneration of board members and fund staff.

12.1
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Principle 10: Recognise the legitimate interests of stakeholders

Recommendation 28: The trustee should develop procedures to identify and
ensure compliance with all legal obligations to legitimate stakeholders

Recommendation 29: The trustee should develop procedures to 1denufy and

meet the legitimate requirements of stakeholders, zmciudmg their

communication needs (within the constraints of the sole purpose test)

%

,/‘
/ e 4 o

Documentation and reporting e

g b 5

Recommendatmn 30: The trustee should document dnd make a‘cfaﬂable3 to
the means of trustee appointment, fisk n{enagemeut and remuneratlon}' report
on its performance against these pohc1es m1d 1dentr£y and explam any failure
to comply. s
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1 Purpose of paper
This paper has been prepared to:

e assist trustees to identify and address the govemance issties. that are relevant to

their own funds;

e outline general good governance principles and superannuatlon“spemﬁc

recommendations following from these prmmﬁiés ‘w?
s suggest some practical guidelines and Strateg{es that\ may asmst }cfttstees m
implementing these recommendatiom/ /

The first version of this document was co;mpleted I 2000 However followmg the
corporate collapses since that time, sugmhcant developments have been made in the area
of corporate governance. These cliangeshave been accompamed by'rapidly increasing
expectations by the regulato,rs and by~ superaﬁimahon fund members. Increased
legislative demands include/ ‘the requiremenfs -of the, Fmancml Services Reform Act
(FSRA} and the Superannuatzon Safety Amendment. AcﬁZOO} Much of “best practice”

has become law. As a fesult, while the gene‘ral principles have not changed
dramatically from the first Versaon of this papeér, the explicit and implicit standards as
outlined in this, révised, _version (i.e. what- hanto be one and what has to be seen to be
done) have 51gn1ﬁcanﬂy mereased

In March 20{)3 the" Austrahan Stock EXchange s (ASX’s) Corporate Governance
Council, of Wl‘i‘i(}h A‘SFA is a membez:, released its Principles of Good Corporate
Governance and. Best: ercz:,c_e_“ Recommendations.  The ASX’s ten governance
principles provide:the general ‘orgafiisational framework of this revised Best Practice
Paper. However the recommendations following each principle specifically reflect the
circumstances (mduding legai requirements) and needs of superannuauon fonds rather
than those of listed pubhc companies. Each recommendation 15 followed by a

discussion of some of the practical implications for trustees.

The use of this framework does two things: the principles provide the goals to which
action is directed; and it places the governance issues for superannuation funds within
the wider context of corporate governance for organizations.

Since the original ASFA fund governance document was produced, several more
detailed ASFA Best Practice Papers have been developed. This document is therefore
briefer and, where applicable, trustees are referred to ASFA Best Practice Papers that
provide more detailed information on particular issues. This paper is therefore the
headline paper in a suite of governance documents. NO doubt this suite will continue to
grow!

1.1 Context and terminology

Good govermnance is required of all parties responsible for the management of
superannuation funds, regardless of their organizational structure. The governance
framework outlined in this paper is relevant whether a fund is governed by a “board”
consisting of:
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¢ a number of individual trustees;
e the directors of a corporate trustee; or

¢ statutory members appointed by a government or minister to the board of a
public sector fund,

In this document, the terms “trustee board” and “trustee” are used in a broad sense, o
cover the decision-making body in each of the above arrangeménts The terms
“directors” and “board members” refers to individuals f:e directors ofa. corporate

trustee, members of a statutory board and individual trustees “; Iy
“CEO” is used to describe the senior executws‘ empl@yee, \1 e, the chwf executm}é
officer, fund secretary or general manager. /" N Py

2 Introduction

2.1 Types of goverr;dncg_ ' .

2.1.1 Corporate governance "

“Corporate governance’ 1efers “to_the. governance of corporate entities. The following
are representatwe of the w1de range of défimitions of corporate governance.

‘Corp()razé governance is the system“by which’ compames are directed and managed.
It influences how thewnb;ectlves of. the company are-set and achieved; how risk is
monitored arid assessed “and how performance is optimised.” (Principals of Good
Corporate Govemanfce and Bast Piacrzce Recommendations, March 2003, ASX
Corporate Governance Councﬂ)

‘Corporate g(}vemance % involves a set of relationships - between a company’s
management, its %;oa;d“ its sharcholders and other stakeholders.  Corporate
governance also provides the structures through which shareholders, directors and
managers set the broad objectives of the company, the means of attaining those
objectives and monitoring policy.” (preamble to OECD Principles of Corporate
Governance, April 1999, Directorate of Fiscal and Enterprise Affairs SG/CG(99)3).

2.1.2 Fund governance

“Fund- governance” refers specifically to the internal governance of superannuation
funds,

Although . superanmuation funds are similar to public companies in that they also
experience a separation between “ownership” (the members) and control (the board),
the fiduciary role of the trustee adds an extra dimension. Fund govemance structures
need to specifically address the following core duties of trustees:

o to understand the purpose and circumstances of their trustee role, and from this
set objectives for the fund and their management of it;

e to develop plans, including an investment plan, to achieve those objectives;

¢ to establish policies and procedures for the management of the fund, including:
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¢ risk management and compliance policies to safeguard the assets of the fund
and the interests of its members, and to ensure that the fund operates in
compliance with its governing rules and relevant legislation,

¢ defined policies and processes for the operation of the fund necessary for
proper control and performance measurement,

e standards which can be used to assess the pef‘forﬁ"iance of the fund’s
operations and provide a basis for continuous 1mprovement .

e where applicable, to appoint as delegates appropnately skrlled persoﬁnel or
service providers, and to provide written delegauons whwh clearly set out thf:e
accountabilities and reportmg reqmrements for e;ach deiegatmn ‘and s

.f
o
?

e to ensure that their own activities, a,nd the actwmzs 0{ all’ their dglegates adhere
to the plans, policies, processes andstandards they have set for the fpnd

Each of these specific duties is. dealt wzth under the pr1nc1ples \fra,mework and, in

some cases, in greater detaﬂ in ‘other Be};t Pracuce Papers within the suite.
N

2.1.3 Active share ownershlp N P

The term “corporate govemance” has sometimes bef:n used by trustees to refer to the
proxy voting and corporate engagementwactwmes of funds in respect of compameq n
which they have mvested To avoid confusien ASFA now uses the term “active share
ownership” to' ‘refer to this- a_ctwﬂy Spemﬁc conszideratlon of active share ownership is
beyond the scope of thzs Paper but is mcontamed in Best Practice Paper 17 - Active

‘‘‘‘

2.2 Elemeni‘s of good governance

Standards Austraha .in Goad Governance Principles, has identified elements of good
governance that mclud@ the following:

« commitment at alt Tevels of the organization;

e a governance policy based on broad principles;

¢ board responsibility for govemance;

s acommitment to continuous improvement.

o identification of relevant governance issues;

¢ integration of governance requircm'ents into day-to-day operations;
o development of a system for dealing with breaches;

e appropriate record keeping and internal reporting procedures.
 training for the board and senior management;

s communication to stakeholders; '

e ongoing.monitoring and assessment;

e regular review; and:

¢ maintaining an up to date knowledge of governance issues.
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3 The ASX’s governance principles

There is no single model of good corporate governance. However, Standards
Australia’s elements suggest that a good governance policy is based on broad principles.
The ten core principles contained in the ASX’s Principles of Good Corporate
Governance and Best Practice Recommendations (listed below) should, with some
modification, be generally relevant to most orgamzaﬁons mcludmg superannuation
funds. : T

Principle I: Lay solid foundations for management and ové\iz\vsight?{fw\% m

A Y % o o,

Principle 2: Structure the board to add value. -~ ) \
Principle 3: Promote ethical and responsrble decrslonﬂ makmg //_,.. S
Principle 4: Safeguard integrity in ﬁnancral reportmg \ \\ <

Principle 5: Make timely and balanced dlSCIGSﬂIS

Principle 6: Respect the rights- of shaleh,@iders ~(In the superannuatlon context, it is
more relevant to respect the r1g its of Jr‘embers ) .

y

Principle 7: Recognise and; mana‘ge risk. e
Prmc;ple LH Encourage erﬂ13nced performance \
Principle 10: Recogmse the. legmmate mterests of stakeholders

The fellowmg sectrons contain %uperannuauon-specrﬁc recommendatrons based upon
the ten prmcrpies Whrle taking into” “account the duties of trustee directors to any
corporate trustee, 'the major empha51s i¢ on. the trustee’s fiduciary responsibility to act in
the best interests of. members o

4 Defmmg ihe role of the board

4.1 Board charter

Recommendation 1: The trustee board should take steps to understand their
responsibilities as trustee, and from this understanding develop a board charter that
clearly defines how the board will govern itself and the fund. The charter should
describe the role of the trustee, the board’s processes and the relationship between the
board and the chief executive.

In order to adequately fulfil their responsibilities to members, it is essential that trustee
directors clearly understand their role as trustee. Such understanding can be assisted by
a board charter that identifies: '

¢ the role of the trusteé;

e how board members are appointed and removed, including who is responsible for
their appointment and removal;
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e the powers and responsibilities of the trustee and of trustee directors;

o the broad delineation of functions and accountabilities between the trustee,
management and external service providers;

¢ how the board will operate, including:
e the role of the chair,
e board meetings, e
e board committees (discussed in Section 5. 3) ~ N T
¢ code of conduct (discussed in Section 6. 1) ” -

¢ performance reviews (dlscussed in Sectxon . 1)

Trustee responsibilities "

The allocation of responmblhucs; between ’i;he trustes management and service
providers depends on the knewledge skills and expeﬂence of directors and the
resources available to them However the trustee weuld normally retain responsibility
for: e ‘\\ A

/’

® overslght of the fund mckudmg 1ts controi and accountabxhty systems

key executlves /

e nput mto and final approva“l -of - 1he fund s mission statement, long-term
strategy,\and annuai business pians

. approval and monltorlnggf ma;or capﬁal expenditure and the annual budget;

e approval ani‘i momtcmng of the fund’s systems of risk management, compliance
and control, and the code of conduct;

s approving and momtonnff reporting by management and service providers; and

¢ monitoring the performance of the fund as a whole, the board, management and
service providers.

Once the breakdown of functions is decided, it is essential the decision be documented
i sufficient detail that the dividing line is clear and unambiguous.

4.2 Strategic plan and business plans

Recommendation 2: The trustee should develop and implement a long-term strategic
plan reflecting the fund’s mission, supported by annual business plans and budgets.

Mission statement

While not essential, it can be useful to document the reason for the fund’s existence in a
mission statement that summarises what the fund is intended to achieve. While the
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major aim will always to be to provide retirement savings for members, other aims
could mnclude:

¢ to provide a range of ancillary benefits such as death and disability insurance;
¢ to achieve higher than average investment returns over a particular period;

e to operate m a fair and othical ﬁlanner and e
e 10 provide excellent service to members and empkoyers R

Ideally the mission statement should contain a small number ~of aims that are

realistically achievable, and whose success 1s eapab,}*e ofbelng‘measﬁJed >

./ .~"‘ % e e o
Strategic plan i N N

A strategic plan is necessary to document how:” the trustee mtends to achieve the
outcomes requlred by the fund’s mission statement Sueh a document sheuid form the

e the role of the rrustee ag-” gov"crmng%ﬁduelary, anm the degree of trustee
involvement in d1fferent areas (e:g. mvestment)

e the management struc‘l;ure that wﬂi support the trustee

e the extent'te. whmh the fund’s« ope;ataons are to be managed in-house or
outsoul:eed T A Vi

s the pwducts epuons and servmes to. be"offered by the fund;

¢ the future development of.the fund in terms of its current and potential ‘market’;
and ‘: hv ./'“-..\_ /5 3

e the future of the fund’”itself

Regular reviews of the strategy, in the hght of the fund’s experience, and changing
industry and regulatory. conchttons should be part of the strategic planning process.

Business plans and budgets

Detailed annual business plans and associated budgets are required to give effect to the
strategic direction of the fund, and to enable the trustee to respond to shorter-term
concerns. As the demands on superannuation funds are constantly increasing, the
annual business planning process should include a review of whether the resources
available to management are sufficient to enable achievement of the trustee’s strategic
plans.

Depending on the size of the fund, and the level of staffing, business plans may be
prepared by management or by a combination of the trustee and management. Budgets
are usually prepared by management. As business plans and budgets are annual
documents, they should be subject to review, and if necessary amendment, during the
year.

Regardless of the responsibility for preparation, the trustee should:

e review and formally adopt, as appropriate, the annual business plan and budget;
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o ecnsure that it receives regular reports from management on the fund’s
performance against the plan and budget; and

¢ hold management appropriately accountable for that performance, and be
prepared to take suitable action to address underperformance.

More detailed information on business planning is contained in Best Practice Paper 16
— The Business of Planning: Best Practice guide to vuccessful busmess pla,nmng

5 Board structure .

5.1 Requirements of trustees .~~~ . A

e " 'y "
i 5, - )

\ S 7 -\

proprlety policy, the duties of the trustee. Board and of 1ndw1dudl directors, the desired
mix of skills on the trustee board and theteed for board c@ntmmty and succession
planning. L .

,/’

5 i
: e’

A trustee ‘ooard should be sirucmred m such &way tl‘xat it is able to:

s understand and competentiy deal w1t1‘f all major issues relevant to the
or gamzatlon % e o

N

. effectzvely rev1ew and chailenge %he perforrnance of management a:ﬂd
o exercise 1ndependent Ju’dgement

The Superannuatzon Safety Amendment Act 2003 imposes a “fit and proper” operating
standard on trustees ‘as pal;é of the requirements of APRA licensing. The standard
requires each Resp0n51ble Superannuation Entity (RSE) licensee (i.e. the trustee board)
to possess certain attributes including:

e character, competence, diligence, experience, honesty, integrity and judgement;
and

e educational or technical qualifications, knowledge and skills relevant to the
duties and responsibilities of an RSE licensee.

Trustees will need to develop policies and procedures to ensure that the requirements of
the fit and proper standard are met, both at the time of applying for a licence and on an
ongoing basis. The trustee policy will need to address trustee-specific fitness and
propriety requirements in addition to the minimum requirements contained in the APRA
fitness and propriety guidance note.

Fitness

The fitness requirement may be met by the trustee as a whole, although all individual
trustees and the responsible officers of a corporate trustee (i.e. the directors, alternate
directors, secretary and/or executive officer) are expected to have at least sufficient
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knowledge to make informed decisions based on the advice of technical experts. The
minimum requirements for the trustee as a whole include:

o an understanding of and ability to implement the principles outlined in section
52 of SIS;

¢ aworking knowledge of the SIS legislation and other pru;ien‘aal requirements;

¢ basic investment knowledge; and o e

e basic knowledge of the elements and apphcauon of other R&E hcenseé““and trust
law. a. NN h S,

- > -
The trustee will need to develop additional spemf’ ic reqylrements both for the/trustee as
a whole and for individual trustee directors.. ~Where new directors do not’ possess the
appropriate level of knowledge, the trustee policy shouId pmv1de f’Or appropriate
training soon atter appointment. -

S o’ % .f‘
“ ; L
Y & 5

Propriety / \ V
The required standard of proprietv must be met by ‘each trustee director and responsible
officer. In APRA’s view, the foll mmng will automatically faﬂ ﬁle standard:

AN S x
N,

¢ a “disqualified person” under SIS; ) X
* anyome pro,hiblted from bemga dn‘ector and

* anyone’ found un:der other APRA admmxstered legislation not to be a fit and
proper, person. ' -

Other factors thdt should be 1nciuded in the trustee’s policy are outlined in the APRA
guidance note. e

Appointment an&‘removai of‘ctrii:‘sfges

The trustee’s pohcy should mclude processes to:

e assess the ﬁtness dnd propmety of relevant individuals at the time of appointment
and on an ongomg basis; and

¢ deal with any person found not to be fit and proper, including a process for
removal if necessary.

Depending on whether trustee directors are nominated/ appoeinted or elected, the trustee
should provide potential candidates and/or appointing partics with the following
information:

o the duties of directors, with specific reference to the responsibilities included in
section 52 of SIS;

¢ relevant legal requlrements

¢ APRA’s fitness and proprlety 1equ1rements including a statement that
compliance is necessary for the trustee to obtain and keep an RSE licence;

e the trustee’s fitness and propriety policy, including the specific requirements of
each individual;
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¢ the substantiating evidence required by APRA (police check and curriculum
vitae) and by the trustee (refer to Attachment A of the APRA guidance note for
examples); and

o the consequences of failure to meet the required standard of fitness and
propriety, both at the time of nomination and on an ongomg basis.

Where trustee directors are nominated / appointed by a spgnsomng organization, the
trustee could also identify any skills and knowledge curren’tiy nussing f‘ng the trustee
board, and request that an individual with the appropnate attmbute& be appomf:’é&

Trustees will need to negotiate with fund sponsors “and amend fhe i‘;md s/ tms%ee
company’s governing rules where necessary, t prevent the appomtm@nt and permlt the
removal by the trustee of individuals who-fail to»ﬂ;atlsfy the, fitness and propriety
standard. Where such amendment is not posmble commiitment s}hould b@ sought from
fund sponsors that they will nominate / appomt only fit, and proper 1n;d1v1duals (as
defined in the trustee’s policy), and will remove  any person who cea‘se&»’to qualify as fit
and proper. As part of this process sponsormg\orgamzatlons should be informed of
APRA’s ability to disqualify indi vidual tmstee directors and; \in extreme circumstances,
to cancel the trustee’s hcence for mon cpmphance“ ”\““'\‘ b

3 prd
N , v

Independence y v

The concept of mdependence ofdlz:ecters is nec&essary to reduce the possibility of actual
or perceived co,r{fhcts -of interest and twehsuré that, the board is effective in supervising
and, where necessary, challengmg the’ actmtles Qf management

In the case of\pubhc compames mdependence is achieved by having a majority of
independent dlrectors Who ‘have no executlve or commercial links with the management
of the company. W

Boards of superannuation funds are normally independent of fund management, but
may not be mdependent of Sponsonng organizations such as employers, trade unions or
financial institutions ‘operating ‘public offer funds. - While trustees can suggest to
appointing parties that'they appoint directors from a range of sources, it is probably
more realistic for trustees to: be aware of the potential for conflicts of interest, and
devise strategies to identify and deal with them. Conflicts of interest are discussed
further in Section 6.2.

Some trust deeds and/or company constitutions permit the appointment of an additional
independent director. Such a director is not only independent of fund sponsors, but can
be chosen to provide necessary skills that may be lacking.

Where independent directors are appointed because of the particular expertise they
bring to the board, it is important that other directors do not abdicate their
responsibilities by relying excessively on the independent director or by allowing that
director (or any other individual) to dominate the board’s decision making. Board
decisions are decisions of the whole board, and it is essential that all board members are
both involved and vigilant.
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5.2 Trustee induction and training

Recommendation 4: The trustee should provide directors with all necessary resources
to enable them to properly meet their responsibilities to the ﬁmd and its members,

-

inchuding: :

e letters of appointment, including a summary of the: 1egal obhgatxons\“and duties

of trustees; §
» appropriate induction; Y
¢ initial and ongoing training; e v Y i TN
A . ) _/."’ ,v"'ﬂ. ,""/ Y "/«

e access to independent advice. £ AN

. Tu v
. . * \\ < Jﬁ/’,
Letters of appointment . N v

he letter of appointment cou:d mchlde ﬁems sucn ds, 1e follbxying:

e the term of appomtment -

¢ an estimate of the ‘ﬂme commltment requlred
¢ asummaryof the powers and” dutles of lmstees with an explanation of how they

apply i practlce /,

s 2 summary of the SIS Corperauons Act and trust law requirements of trustees
and directors

oy .,

¢ a FCQUIfemﬁnt 1’ disolose &ny interests that may affect the director’s
mdependeme ST

¢ the trustee’s ﬁtness and propriety policy;

¢ training opporlumtles and requirements;

¢ access to 1ndepenc¥ent professional advice;

« asummary of the trustee’s indemmnity and insurance arrangements;

e confidentiality requirements; and

e the circumstances in which the office of director becomes vacant.
Induction

It is essential that new directors be provided with the necessary training and information
to enable them to quickly become active and productive board members.

The induction process should include:
¢ ameeting with the chair to obtain an overview of the fund and the trustee board,
e an introduction to fund staff and the major service providers;
« immediate access to an introductory training course;
¢ a trustee manual containing all refevant board and fund documents; and

e access to a senior fund employee for ongoing assistance with any detailed
guestions about the fund’s operations.
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The trustee manual should contain all written information the director may need to refer
to, either on joining the board or at any later time. Given the volume of fund
documentation, it is probably sensible to give each director a basic trustee manual of
essential and/or frequently used information, and provide easy access to bulky
documents that are likely to be referred to Tess frequently.

Depending on the nature of the fund, the basic trustee manual ceuld contam

o the fund’s trust deed, and if applicable, the company’ s constnutlon»

o the board’s charter, mission statement and cod_e\\of conguct, ' S

» the board’s governance procedures; /,,/ : x‘x‘\ ’ ) /5
e the charters of any board commmees / f _/‘*/4/ g

o the strategic plan and the current busmess pfan and budget : \

o the fund’s investment pohoy sta;:ement Wzth a sum\i\ﬁary of recen,tfperformance
¢ the trustee’s Risk Mandgement Strategy and. the fund? S Rlsk Management Plan;
e copies of the most recent membep and employer \eommumcatxon material;

e a list of all service prov1ders togeiher w1th @ sum:mary of the terms of major
contracts (e g the admlmstratlon eontract and | 1nsurance policies);

e« an OVBWJ.GW of%he fund mcludmg a“membership profile;
s detaﬂSxof the resources “and tralmng avaﬂable to directors; and
¢ a glossary of superannuatlon termmology and actronyms.

Each of the above shoutd’ be updajedﬁs required. More detailed information could be
maintained by mana gement and provided to directors on request. This could include:

¢ aregister of boald poheles or significant resolutions;
s copies of the mmu‘zes of all board and company meetings;
e copies of the minutes of committee meetings,
¢ past copies of member and employer communication material;
o copies of (or more likely, summaries of) all relevant legislation;
 asummary of any delegations from the trustee board to other persons or entities;
e contracts with all service providers, together with their most recent reports; and
¢ copies of all insurance policies. |
Training

All directors will need both initial and ongoing training to develop and maintain the
expertise necessary to properly oversee the management of their fund. Trustees should
develop training policies and procedures to deal with training needs.

s Potential directors (and/or those who nominate / appoint them) are clearly
informed that commitment to initial and ongoing training is an expectation, and
if possible a requirement, of appointment to the board.
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¢ The trustee maintains a list of desirable knowledge and skills for directors,
together with a list of suitable training experiences. The Fit and Proper
Operating Standard and relevant APRA guidance note will provide some
assistance with identifying desirable knowledge and skills, while directors who
wish to be representatives under the fund’s Australian Financial Services
Licence (AFSL), will need to meet the requirements of ASIC’s Policy Statement
146, Training of financial product advisers. 'The ASIC T“rammg Register can
help in identifying suitable traming courses. °‘~\, R

i,

ASFA provides a wide range of courses, mcluchr}g work&hops and» distance efi‘aaat}on
units, to assist trustees to meet their training nepds Courses range\fror;i»mtroductory o
advanced, and can be provided on an mdmdual or whole board basis. For de(azls,,nng
the ASFA Education Team on {02} 9264~ 0300 (1800 8,12 79\8 for those-calling from
outside Sydney), or check the ASFA websne at. WWW superanr;uahon asﬁ” au .

o If applicable, the trustee identifies the trammg and expemence reqmrements for
Responsible Officers under-the- frustee’ s AFS hcence (contained in ASIC’s
Policy Statement 164), and ensures- +that atleast sonie directors are provided with
the training necessary, Ao quatify. "ASIC has mdlcated a.preference that, for most
trustees, at least one direct()r be fiominated as a Responsﬁ)le Officer.

o The trustee ailocateS\ sufficient ﬁna:nmal resources to enable all directors to
achieve at l,east the mammum reqmred tx:ammg

In most cases, frammg will be at the, mdmdual du‘ector level. However, there W1H be
mstances whele whole board" 1ra1n1ng s most appropriate. Examples of when this may
occur include sﬁua‘aons where

¢ the trustee is facang a swmﬁcantﬁew challenge, such as trustee licensing;

¢ a number of directors” require education on a particular issue, such as dealing
with conﬂlci‘s of i mterest or

e political dlfferences ‘or personality clashes are causing board dysfunction, in
which case negdtiating and conflict resolution skills may be required.

How trustees are able to deal with directors who fail to meet the training requirements
will depend upon the mechanism for appointing and removing directors. Trustees
should seek to obtain agreement from any external appointing parties that directors who
fail to undergo reasonable training will be removed.

Access to independent advice

In addition to general industry' information, directors will also require professional
advice on how legislative and other developments will affect their fund and on how the
trustee might respond to such developments.

Occasionally individual directors require independent professional advice to assist them
to make a fully informed and independent judgement on a particular contentious or
difficult issue. The trustee should agree on a procedure for directors to take
independent professional advice at the fund’s expense. Directors need to agree on the
circumstances in which such advice is available and on the procedure for accessing it
(usually through the chair). Such access would usually be rare and would be restricted
to situations where advice to the trustee as a whole would not be adequate.

ASFA Best Practice Paper FUND GOVERNANCE 2004 VERSION 20/46



5.3 Board committees

Recommendation 5: The board should consider the most effective manner of
allocating its time to ensure it is able to give full and proper consideration to matters for
which it is respons;ble This consideration should include the use of board committees
to assist in governing the fund. p

£ ~ M"‘\.

o

While committees are not a legislative requirement, APRA has mdacé‘%ed that it wmuld
expect most boards to have at least an audit and cemphanpe comm:ttee e

/'JJ

The following issues need to be considered: \ v
¢ which committees should be formeé; e.g. \ 9{\
B - 5
. audit and c:omph'aun.ce2 o \ yd N
. risk management,f \
. investment management andfor ]
= admlmqtration and claims review; S

¢ clear delineation of the purpose aﬁd responmbaht:es of each committee by way of
a commlttee charter e <

/

¢ a documented process for dppomtment of Sommittee members;

° de}egatmn of poWe:rs if any, »commxttees

® appropnaf:e repomng requ;rem/&nts for commiftees back to the trustee; and

s procedures *for regufar review of each committee, including its charter,
membership and performance

Generally, committee membershlp should reflect the skills and knowledge that members
can bring to the commiftee concerned. In the case of ‘equal representation’ trustee
boards, there may also be a desire to ensurc that membership of committees is
representative, particularly where decision-making is delegated to such committees. It
is important that equal representation does not occur at the expense of knowledge and
expertise, where this is available. At the same time, the role that committee
participation can play in developing the skills and competencies of directors should also
be recognised.
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5.4 The role of the chair

Recommendation 6: The trustee should document the duties of the chair and devise

appropriate appointment procedures, including a mechanism for succession planning.

The performance of the chair is critical to the effective operatmn .of any board _While

the specific duties of the chair will vary from fund to ﬁmd thay wilki nmiude .
e providing leadership to the board; A
¢ ensuring that the board satxsfactorﬂy ﬁliﬁls }s ﬁmcﬁons \\‘ ,

¢ managing board meetings to ensure that all neeessary ﬂeczsmns are)*\made and to
facilitate the effective conmbutmn of all dlrectors /

e liaising between the board and th,e CEO -and betwgzen the board and external
parties such as reguiawrs Sp@nsonng ¥ols gamzatmns and. servxu, providers;

¢ keeping directors fulEy informed; S

o guiding the developmént of mdwadﬁal d;rectors and the board as a whole; and
e ensurmo that the | board regu}ariy eValu”ates 1;5 own performance.

Trustees %hould decide the eharacfeﬂstics thf,y 'seck in a chair and devise suitable
procedures for the afip“omtment of the chair, The procedures should include succession-
planning mechamsms capable of deahng with both planned and unplanned exits by a
current chair. These mechamsm& could include:

@ appomtment ofa dep‘uty chair with the expectation that the deputy will succeed
as chair; : S

¢ training opporéhp;;iéé for potentiai chairs, including service as chair of the audit
committee; and”

e aprocess for evaluating the performance of the chair.

6 Ethical and responsible decision making

6.1 Code of cenduct

Recommendation 7: The trustee should develop and monitor adherence to a code of
conduct based upon the covenants contained in section 52 of SIS, general fiduciary
obligations and the trustee board’s agreed ethical standards.

The trustee board should collectively agree on the values by which it will operate as a
board, and which it will expect individual directors, management and other service
providers to honour. Values may mclude honesty, integrity, excellence, accountability,
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independence, fairness, and equality of members. Once agreed, the trustee’s broad
values can then be used to devise a fund-specific code of conduct.

As it is impossible to prescribe a response to every situation, the code of conduct would
normally consist of general principles to guide the behaviour of directors and staff.
However there may be some areas in which the trustee wishes to prescribe the desired
behaviour in more detail. S

The code of conduct should include the following section 52 covenants

e acting honestly; "\“ e .
s exercising due care, skill and diligence; NN s

e acting in the best interests of the beneﬁcxames v

¢ keeping fund assets separate from tho‘se ,Of thcf trﬁ:stee or sponsoring
organizations; and e o

/

s not doing anything that would 11npﬁde Ehe properxperformance of the trustee’s
functions and powers. - , .

Other requirements may mclude }
e avoiding conflicts of interest
] exermsmg mdependent Judgemem h
® actmg in the mterestsMof the hmd asa whofle

. tredtmgs all members equally, -

* keeping aﬂ fund. mformatmn cor;ﬁdential

s qot makmg mlpropez uise of mformation acquired as a director;

¢ ot taking 1mproper advantage of the position of director;

¢ following certam gmdehnes regarding acceptance of gifts and hospitality; and
¢ other ethical cons1dcrat10ns relevant to the fund,

Where trustees publish a code of conduct, they should develop procedures to deal with
observed breaches.

The induction of new directors may include requiring them to sign the fund’s code of
conduct. Where the board undergoes performance assessment, one component could be
for individual directors-to self-assess their compliance with the code of conduct. This
would not necessarily involve any sharing of the results. Rather the aim would be for
directors to reflect on their own performance and to improve, if necessary.

6.2 Conflicts of interest

Recommendation 8: The frustee should devise and document strategies to identify and
deal with any conflicts of interest.
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The fiduciary role of trustees requires them to act in the interests of the beneficiaries of
the fund and not in their own interests or those of external parties such as fund sponsors.
The trustee’s code of conduct should identify procedures by which actual and potential
conflicts of interest can be identified and dealt with. Conflicts are likely to be of two
main types:

o conflicts between the interests of the trustee, a director-or staff member and
those of the fund (e.g. personal financial mterest, Toyalty “te.an appointing
organization, continning external disputes at the expense of coheswe board
decision making); and - . - L N

s conflicting duties legally or morally owed/fo the fund énd to anﬂther party (/9*@
the fiduciary duty to act in the best mt»erests of” the menﬁbers may canﬂm/wﬁh
the duty of directors to act in the best’ mterests of the company, particularly in the

case of for-profit funds). ”“ S ,/ )
The trustee’s strategies for managmg, confhcts of mterest shouid mcorporate the
following elements: /ﬂ \K

¢ Where possible, the tmstee boa*fd ..... i ncﬂwduai dlrector«s and staff should avoid
placing themselves lil situations where conﬂwts of mterest may result. Such
avoidance can be assusted by mechanisms such asfemuneration structures that

do not cause a conflict’ between seff-i mtere%t and the miterests of members.

¢  Any conﬂwt that does arise rnust e recogmsed by the conflicted party, and its
existefice promptly reported to_the trustee ‘board. It is good practice for the chair
o cheok for conﬂlcts af eaeh board meetmg

e TFor eacb conﬂmt .an approprlaie method of resolution must be devised and
1mplemenied The strategy.. should include general principles to be used in
managing dlfferent types of conflict.

s DBoth the fact of the conﬂlct and the method of resolution should be recorded in
an appropriate Legmtel

¢ The trustee’s procedures should be regularly monitored, and appropriate action
taken where non-compliance is identified. .

With organization / self-interest conflicts, the rights of the organization generally
prevail. Such conflicts, if they cannot be avoided, are usually resolved by the conflicted
party refraining from participating in decision-making related to-the area of conflict. In
the case of superannuation funds, this could result in the number of directors who may
vote being reduced to below the mandated two-thirds of the board. In some cases, this
problem can be solved by the use of alternate directors.

An example of this type of conflict that is particularly relevant for trustees is the
acceptance of soft dollar benefits i.e. non-cash benefits that may be intended to
influence trustees in their decision making. The difficulties for trustees are that a
certain amount of hospitality (e.g. lunches) may be useful in maintaining relationships
with service providers, while attending service provider-sponsored professional
development may be of benefit to the fund. Accordingly many trustees are unwilling to
ban all such benefits. However a number of trustees do refuse to accept any soft dollar
benefits on the grounds that even at a minimal level they create the potential for real or
perceived conflicts of interest. '
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Where trustees and their staff do accept hospitality and/or gifts, the value of such
benefits should be minimal to avoid a perceived or actual expectation that some kind of
preferential treatment is owed in return. The trustee’s code of conduct should provide
clear guidelines as to any benefits that may be accepted from outside parties. The
dividing line could be the type of benefit (e.g. lunches are acceptable, gifts are not) or it
could be the dollar value of the benefit (e. g no benefit w1th a va;ue of over $100 may be

accepted). ' : : P

A question that can cause difficulty for trustees is whether’ t(;) attend conferences or other
professional development activities as the guest of segvme prowder& While hlgh-cost
activities have the potential to cause a conflict of,dnterest the edut»gatxonal compone‘;)t
may be of genuine benefit. Where the trustee’s pohcy perm1ts accegtmg stich
invitations, the following issues should be céﬁmdened in_each ‘case and thie invitation
accepted only if the trustee is satisfied thavthere is no rlsk of amonﬂict of*imterest

\‘

'5

¢ What is the potential beneﬁt to the ﬁmd mn at‘cendmgg \

e Is the main focus on professaonai deveiop‘ment or 1sgt on an iniferstate / overseas
trip or expensive accommodat;on? B .

\’\

e s the trustee satlsﬁed that' acceptmg the mwtatmn does’ not have the potential to
compromise future decvsion makmg, elther generaﬂy or in relation to a particular
decision? ~ ;

. et

Where trustees, OF sem@r staff do accept bcneﬁt ffuli details of each benefit received
should be d1sclosed to the’ trustee board and recofded in a register of gifts / hospitality.
Periodic analyms of the reglster can as“slstm dssessing whether excessive benefits have
been accepted from partlcular service providers, and whether any trustee decisions may
have been lnﬂuenced by, the prov1szon of such beneﬁts

Trustees should aIso avoid E;aymg $6ft dollar benefits. If payments are made to induce
someone to recomrﬁend the fund, they should be restricted to an agreed percentage or
flat-dollar commission. Th;,s does not mean that trustees should not continue practices
such as an annual dinner for all service providers, provided they are not motivated by an
intention to influence any decisions.

Conflicting duties.to two organizations are more difficult to resolve. Where possible,
trustee directors should avoid-accepting appointments (e.g. to other boards or advisory
committees) that could potentially lead to conflicts of interest. Where conflicts do
occur, the conflicted directors should refrain from participating in relevant decision-
making. Where this is not possible {e.g. where the conflict is between the duties of
trustees and those of directors), the trustee policy should include a range of mechanisms
that will be used to resolve conflicts. Such mechanisms could include agreed decision-
making rules, using advisory committees and taking independent advice.
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7 Integrity in financial reporting

7.1 Audit _commi_ﬂee

s
R
o

Recommendation 9: The trustee should form an apﬁ?opriatef?"'“'~qgaliﬁed audit
committee that is independent of the board chair and the furd’s executive. ™~

.,

E o, T,
,f'” -, ‘z, b s

,q\x ;. s /”/ \v“‘:;e
The existence of an independent audit commxttee 18 recogmsed mtématmnaliy ag an
important feature of good governance. While’ it is not mapdatory, APRA,Has indicated
that it would expect most funds to have anfaudit comxmf,tee ) |

As with all committees, the aud1t commzttea should have a charter Lhat includes the
following: RN < b’

e membership;

h ; -
e duties and responsibijities;. \“ iy
¢ [evel of delegated aut?mrity; and_"
» board reportmg obhgatlons * 7

Membership, of the andif commlttee

As the audit commltfee“«ls rewewmg 1he work of management, it should be independent
of management;, mchidmg the cha1r the CEO and the Chief Financial Officer, if
applicable. o

The audit commztt@e members should all be financially literate (i.e. able to read and
understand financial stateménts) At least one member should have financial expertise
(e.g. be an accountant) and” at least one member should have a reasonably detailed
understanding of the supérannuation industry. Where a board does not have sufficient
internal expertise, the trustee should recruit.an appropriately qualified non-director to
the audit committee. However the external auditor should not be a member.

Duties of the audit committee
The main duties of the audit committee would include:

s recommending appointment, dismissal and remuneration of external and, if
applicable, internal, audtitors;

s overseeing the independence of the external auditor;
e overseeing the audit process;

s ensuring that all recommendations from the audit process are followed up and, if
appropriate, implemented; . and

¢ appraising the internal auditor (if applicable).
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To ensure auditor independence:

¢ the external auditor and, if applicable, the internal auditor should report directly
to the audit committee;

e the external auditor should not provide other services that could in any way
compromise the independence of the external audit; and

e the audit partner in charge of the audit should be perwdlcally ch&nged

Access to information e e

As the audit committee’s prime role is to satisfy Ltgelf as, to the mtegrlty “of the ﬁnancra,l
statements, it is essential that the committee haye direct-access:fo ail”necc%%ary sm}mes
of information Le. to both internal and extem'ai audltors 1o, sen}pr managament and to
relevant employees. <

v\\\:‘ "‘*-,.,/ ’ ) /V,,""N !'»H\ Mj}
7.2 Financial Iii'erc:cy f,or""trusjeé\g_:lirecf@rs

o %, %
' . ™,

T

Recommendation 10: All trustee directors should be *growds—:vd with sufficient training
to enable them to achieve a level of financial hteracy that is adequate to permit them to

satisfactorily cany out their du@es o

..,M%

Although not, ail directors requzre sufﬁment ﬁnancza} expertise to qualify for the audit
committee, it is goadmpractlce for. al] directors to be financially literate. Financial
literacy will not only. enable dircctors/to gain a broad understanding of the fund’s
financial position, it will also assist them to understand and evaluate the risk / retum
tradeoffs of proposals by management

4
\

7.3 Financial fquris

Recommendation 11: The seniér executive with responsibility for the fund’s financial
reports should be required to state in writing to the trustee that the reports present a true
and fair view and are in accordance with relevant accounting standards.

Recommendation 12: All relevant service providers should attest at least annually that
they are not aware of any material matter that would cause them to believe the fund’s
accounts and records are not correct. They should report immediately to the trustee any
matter that would prevent the making of such an attestation.

Trustees are required to make a statement to members that the financial reports present

fairly the financial position of the fund and the results of its operations. They must also

state that the reports have been prepared in accordance with Australian Accounting

Standards, other mandatory professional requlrements and the provisions of the fund’s
trust deed.
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To accurately make such a statement, directors must require writien assurance from the
senior employee (of the fund or outsourced service provider) responsible for the
maintenance of the fund’s financial records and the preparation of the financial reports,
and from relevant service providers. - '

ASFA’s Best Practice Alert —Are you ready to approve your fund s annual accounts
provides further detail. - P

.,

A

8 Disclosure of all significant events

P o \ ;"}
e ) Ry rd P
/ L K % .f
Y 7

Recommendatlon 13: The trustee should devzse H;ipiemgnt and monitor pohciés and
procedures to ensure that it is made awa;e “of all \szgmﬁéant -events affe”ctmg the fund
and that members and regulators are mformed ~of mgmﬁcanf evenfs within the
appropriate time frame. o

.

(Please note: commumcatlon w1th;member<; is discusséd furthe1 in Section 9.3.)

Trustees are subject to both ﬁduc1a1y and }egmlattve reqmrements to notify the members
and the regulators ot various Ssgmﬁcant evénts’, Events that should be notified include:

® s1gmﬁcant events %pecﬁ“ ed in 8I8;-¢: g afchange to the governing rules that
adver Sely affects any- membe -

e cvents that must be n0t1ﬁed to ASIC e. g fa11ure to observe a licence condition;
and % v

increases. \

4.,

The trustee’s comphance and control system should include mechanisms to ensure that
significant events are not;ﬁed to the correct parties within the required time frame. The
policies and procedures Should address:

e the types of events that are regarded as “significant”, and so require disclosure;
e the timeframe that app]ies to particular significant events; '
e who must be notified;

e who has primary responsibility for deciding what must be notified, and for
ensuring that notification is made to the correct parties within the required time
frame;

e how compliance will be monitored; and

¢ how the trustee will respond in the event of a compliance failure.
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9 Respecting the rights of members

As members are the prime stakeholders in any superannuation fund, trustees need to
ensure that member rights are protected, and that mechanisms are devised to assist
members to become aware of their rights and to make informed decisions about their
involvement i the fund.

9.1 Legal obligations | O

Recommendation 14: The trustee should devaiop procedures to xdentlfy and ensm-e
complance with all legal obligations to fund members and othermbeneﬁmanes

/ ‘;. // \A
< N A 5
., h A f " 3

o
In addition to the requirements of SIS and the«Corporanons Act trustees dre required to
comply with other member-related Iegisla’ﬂon deahng with matters stich as privacy and
family law. The trustee’s comphance procedures shﬂuld 1dent1fy all relevant legislation,

and set in place procedures tor ensure trtIsj:ee compllance >

%

Best Practice Paper 14 — Implementmg anacyg and Best Practice Paper 21 -
Superannuation and Famzl}f Law: A trustee, gmde to the framework of the regime
provide 1nfonnat1<m abcut these twor &reas of Iegtslat;on

Trustees are also requ1red to comp},y w1th the }erms of the trust deed and with any
contractual obhgatmns to membars such as the terms and conditions of the insurance
provided by the, fund These obhga‘tmns should be covered in the trustee’s compliance
procedures.

e

g

9.2 Member%\’e\ixpe@iétions

Recommendation 15: . The trustee should, as part of its strategic planning process,
identify and devisc strategies to meet the leémmate requirements of members (within
the constraints of the sole purpose test).

While trustees are required to meet all Jegal obligations to members, it is in the interests
of the fund to also identify and attempt to meet the reasonable expectations of members
and potential members. These may include:

¢ competitive investment returns;

s arange of investment options and other member benefits;
¢ consistently high levels of service;

+ Jow fees a;nd

o reguiar user-friendly commumcation from the fund.

Rather than making assumptions about what members want, trustees should develop
mechanisms for consulting members before introducing new benefits and services.
These could include:
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e providing a standing facility (e.g. on the fund’s website) for members to
comnrunicate with the trustee;

o secking momber input during workplace visits;

o including questionnaires with member mail-outs; and

e

e obtaining detailed feedback from focus groups. T

e,

The process should be sufficiently detailed that the trustee i§ abie to pnom1§e members’
desires for particular benefits and to establish their w1lhngness ter-pay for thm This
process is particularly important if the trustee is congidering 1151troducmb New Services.or
options for members to ascertain whether it 1s hkeiy that maﬁny members wﬂl benpﬁt
from them. : - Y P

< Pay
- N

9.3 Communicating with members 4

, 5
. P ' 7
" o '
e \-\ ' 3 e

NW ,\‘ ) . \"'./ r

Recnmmendatmn 16: The trustee shouid develop procedin:es to ensure that all fund
communications satisfy leglslatwe requ,zrements and meet the eommunication needs of
members, e oo

gy
% e

o,

The Corpomrzans Aet. _sets out the natu“i‘e Gf/ mfmmauon to be provided to members
(and employers) at various-times, both in gener,aT terms, and by listing specific items.
In addition to the specific requnements _trustees need to consider what additional
information they shc?uk“i -provide, both_as part of good governance and to satisfy the
‘general’ mformg\tlon reqmrements of the Corporations Act.

In addition to eontent requlrements the Corporations Act requires that fund
communications be“‘clear conmse and effective”.

Trustees need to be satlsﬁed that adequate processes are in place to ensure compliance
of their member communication in terms of content, presentation and timing. These
processes may include:

s clear delegation of responsibility, separating the preparation and review
functions;

s preparation timetables, which are reviewed for legislative compliance; and

o review and sign-off of draft documents materials for accuracy and legislative
compliance.

Best Practice Paper 18 - Clear Concise and Effective: Communicating with
members under FSR provides further detail on both content and presentation,

In addition to the legislative requirements, trustees might consider policy issues such as:
s the types of optional communication to members (e.g. newsletters);
e the frequency of both mandated and optional communications;
o whether preparation should be done in-house or externally;

¢ who is responsible for overseeing fund communications;
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¢ the types of media to be used,;
¢ whether foreign language versions of major documents should be prepared; and

s the communication budget {(which will limit the options available).

Member inquiries and complaints

s

Member inquiries and complaints represent a major form Qf mteractmn between funds

e,

and their members. e

The Corporations Act provisions requiring trustees- o put {qn place -an mqumes and
complaints handling system for fund beneﬁcxagﬁs prowde a conforq;ance base h};e
However good governance suggests that trustees should ensure that the fund < inquiries
and complamts services not only conform J5l leg,ls}atlve _réquirements, buf also play a
positive role in the relationship between. the fund. and its ﬁlem‘oers ‘Best Practice
Paper 13 - Inquiries and Compiamtv.» A gutde tofbest mtemai complaints

arrangements for supemnnuatwn Jurds. prowdss furthet ¢ detall 1"-&/

’*-\
™,
,

Electronic communication Qf)tlons . N

As member access to the mtemetqs 1ncreasmg, tmsteesshould consider establishing a
fund website, both for mformatmn purpose,s and to: permlt easier member interaction
with the fund. ~ . = ‘

features can mclude _;, w:?

o members® access to the,yr accoﬁnts {whether on a read-only or interactive basis);
¢ benefit pro;epﬁons {usmg clearly disclosed assumptions);
* progress of the merpihe_r’s account balance against a nominated target;

¢ simulations shfﬁ*’v”v;ing the potential effect of changing the member’s current
investment choice;

¢ questionnaires to éstablish the member’s risk profile;
e insurance calculators; and.
¢ interactive educational games.

It must be noted that many of the above features would require the trustee (or the
relevant service provider) to be licensed for general financial product advice, and in
some cases, for personal advice. Trustees should seek legal advice before
implementing any such features.

ASFA Best Practice Poper FUND GOVERNANCE 2004 VERSION . 31/46



10 Risk management

10.1 Risk Manclgement Strategy and Risk Management
Plan

oo,

v'r g o o,

Recommendation 17: The trustee should deveiop, xmplement momtor ‘and maintain a
Risk Management Strategy and Risk Management Plan(s) that, ay-a, mammum satzsfy

the requirements of the Superannuation Safety Amendment Acr R -
i o 2

% %
/ 5 N
o % E N

Managing risk is an essential part of good govf_*rnanee In “addition; “to obtam a
Registrable Superannuation Entity (RSE) El»eence the tristee w1ll be reqm};ed to develop
and maintain a Risk Management Strategy (RMS) fer the tmsteef “and a Risk
Management Plan (RMP) for eaeh fuind. the “trustee m@nages Where a trustee is
responsible for only one fund it will be p0331b1e to,combine. the RMS and RMP into a
single document, although th1s eould 1atsesecur1ty concems (see below).

The RMS and RMP must addrcss how the trustee wﬂi 1d‘emify monitor and manage all
material risks for both the trustee and the fund. They must include a clear demarcation
of the roles and respons1b1l1t1e§" of the 1ruste¢ management and staff regarding risk
management over51ght and 1mp1emen§af1on “The RMS and RMP must be up to date at
all times and *rev1ewed at 16ast. once a. year //'

The RMP musi* be pravzded on request to ‘members and to employer-sponsors of defined
benefit funds. It woulsl be prudent not fo include in the RMP detailed information that
could assist in the. circuimivention- of the fund’s internal controls. Instead such sensitive
information shouid be contafned in either the RMS {which need not be provided to
members) or in eonﬁdenual control manuals. If the latter approach is adopted, care
should be taken that conﬁdentlal documents are not incorporated by reference into the
RMP, as any such doeuments must then be made publicly available.

Best Practice Paper 19 - Risk Management provides information on developing a Risk
Management Plan. Specific detail on fraud and theft risk is contained in Best Practice
Paper 20 — Managing the risk of fraud and theft in superannuation funds.

10.2 Responsibility for risk management

Recommendation 18: A board committee should oversee risk management, including
compliance. This function could be included in the duties of the audit committee.

Responsibility for ongoing oversight of risk management should be assigned to a board
committee, either the audit committee or a separate risk management committee.

If the fund has no internal expertise, consideration could be given to the appointment of
outside expertise to the relevant committee. It is not recommended, however, that the
external anditor is a formal member of the committee, as this may lead to conflicts of
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interest. Similarly, fund executives (other than a risk management / compliance
manager) should not be members of such a committee.

The duties of the committee would include:
s co-ordinating the development and updating of the RMS and RMP;

e overseeing the development and implementation of the  trustee’s internal control
systems (including legislative compliance systems), -

¢ ensuring that the internal control systems of the tmstee and of extemal serv1ce
providers are subject to regular testing and revmw and

e

e receiving sign-off from relevant employees and~ Service, prowders that-the fund
has comptlied in all material respectsw w;th 1egisla§1vc reqmrements and Trustee
policies. Y <

The compliance / control framework needs ft“»;“_ ‘

« identify and document all, iﬁférnéiu"wéontro'i‘s,‘ \“"-\

e ensure that each ma’semai riskis. covere&by adequate ccmtrois

¢ record who hag prlmary respnnslbzhty for eﬁsurmg comphance with each group
of controls; . P \__ :

. estabksh a stmcture »xnethodqlogy, and umetable for reporting to the trustee on
comphance *arxd e

e

e establish’ @ procedulze for sign- offs on legislative compliance by the trustee.

While risk management focgseb on’ many of the internal controls of the fund, an
mportant external Gontrol is the external audit. The external auditor can be requested to
notify the trustee not only-of governance breaches, but also of any failures in risk
management that come to hght during the annual audit.

Kﬂ

Recommendation 19: the trustee should ensure that a senior employee (of the trustee
or a relevant service provider) has day-to-day responsibility for risk management
(including compliance), and require from that employee written confirmation that the
trustee’s risk management systems are operating efficiently and effectively.

While the broad oversight of risk management belongs to the trustee or a board
committee, the day-to-day responsibility for co-ordinating and monitoring the
implementation of the risk management program should be delegated to a person with
detailed knowledge of, and day-to-day involvement in, the fund’s operations.
Depending on the resources available to the trustee, and the degree of outsourcing of the
fund, this role could be delegated to a senior fund employee or to a senior representative
of the fund’s external administrator. In order to provide an independent review
function, this person should not be the fund CEO, but should have direct access to the
CEO as well as to the audit / risk management committee and/or the trustee.
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Recommendation 20: The trustee should establish an internal audit function which
reports to the audit / risk management committee.

The trustee is required to attest annually to APRA that it has in place adequate internal
controls and that these controls are operating effectively. This reqmres an internal audit
function to independently evaluate and test the adq/quacywof management $
identification, management and monitoring of risk. Depending ofi-the size and
complexity of the fund, this role can be allocated to a speczahqt internal auditor, or can
be combined with an existing role. However to ensure an 1ndependent review; -the
internal auditor cannot be responsible for day-to- dafy nsk ;managemen’t or comphance

The internal auditor can also assist the board by pmwdmg admce on the desngn and
improvement of control systems and. “tisk manage“ment strateg,ws However
implementation must remain the respons‘.lbfl‘ﬂy of management \ “f>

The internal auditor should report dlrecﬁyhio the\audit / rlé’k managemf;ﬂf commlttee

11 Performance {

11.1Board gyaluai'i“onw T

A T e
.““»N

f e, - ,f” /«‘

.,

Recommenditmn 21 The thustee should- develop and implement performance
evaluation pxoo;edureg f@y the trustee_ board board commitiees, and individual board
members. ‘-«k_ S -

5

e ™

Good governance requ:res the trustee to monitor and review not only the performance
of management and service prowders but also. to assess its own governance of the fund
in terms of both perfonname and conformance.

Board assessment

Introducing a system of board assessment can be threatening to directors. A common
solution is to commence with assessment of the whole board, and proceed to individual
director assessment once the board assessment process is working smoothly.

The board should first devise clear goals and performance standards, then ensure that
performance is evaluated against the agreed standards. Performance standards could be
devised around issues such as:

« the degree of successful achievement of the trustee’s mission statement and the
fund’s strategic objectives;

s the extent to which the trustee has adhered to its own goversance policy;

¢ whether material decisions have been made on a fully informed basis, and after
adequate discussion;

¢ whether all directors have been given equal input into the decision-making
process;
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e whether decision-making has been influenced by outside allegiances, rather than
being based only on what is best for the members; and

s whether the board’s ability to function in a productive manner has been reduced
by personality clashes or political differences within the board.

One approach is for directors to individually assess the board’s performance against a
range of measures, followed by a discussion and review. by, the b“oard as a whole. A
possible alternative is to employ a consultant who would it in on a nrmber of board
meetings, then provide an independent review of how weli the board functxons

Any concerns that are identified must be dealt w1th’ T most cases},,thls“can be paﬁbf
the normal planning process. However spec1ﬁcpons1derat10n ust be-given 10 how‘fthe
board will deal with any significant areas o“f dysﬁmctxon\ ThIS may mvolve Ffund-
specific training in areas such as the duties’ of trusiees,,pamc‘ipatmg n bpard meetings

and/or conflict resolution skills. N | 3

A 5 ~

Assessment of board meetings "7 7

Because board meetmgq (or tmstee meetmgs) are ’the pnmary decmon making forums
meetings are conducted in an efﬁcwnt ‘and effecuve manner Conmderatmn should be
given to the following issues.:, ’g

e Are both"the frequency and duratlon @f board meetings sufficient to
%atisfag’forlly deal- w1th all bogyd respon51b11ft1es?

s Does the board have a System ~such-8S a business calendar to ensure that all

necessary 1tem§" mcludmg -strategic - planning, business planning, risk

management cdmphance and ongomg monttoring) are covered?

¢ Does the chalr (usualiy in” consultation with the CEQ) prepare an agenda
covering all iiems requlrmg board consideration?

e Are board meé;mgsfconducted in such a way that ali directors are able to fully
participate? %

¢ Are the minutes accurate and complete?
Assessment of individual directors

Assessing the performance of individual directors should relate to their level of
participation and effectiveness as board members, rather than the achievements of the
trustee collectively. This may involve reviewing:

¢ attendance at board meetings;
s whether sufficient time is devoted to trustee duties;
¢ participation in board deliberations and decision making;

¢ whether decistons arc made Only for the benefit of members and not for the
benefit of some other party;

e participation in committee activities;

e utilisation of relevant skills and competencies in performing trustee duties; and
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s involvement in relevant educational and industry activities to develop the
necessary skills and competencies.

In the early stages, this should be done on the basis of self-assessment. As directors
become more confident in the process, they could individually discuss the results of
their assessment with the chair.

(r .

11.2 Appointment of CEO and other semor m&nugers

W, "
- E "\ w"“-n\ MM‘”‘--,
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N

Recommendation 22: The trustee should appo;,nf the CEO (or equwaient) and other
senjor executives on the basis of documented jOb descr;ptaons with' cleariy ‘outhined

functions and responsibilities. A Y Ve

4

\'\

[t is essential that the trustee and the-CEQ ale ‘aware of thexr respectﬁve resp01151b1ht1es
The role of the trustee is generaﬂy pohcy makmg and over51ght while the CEOQ is
responsible for the day-to-day managem’ent of the ﬁmd However, to avoid confusion,
and possible future conflict, ‘the roles.of ‘both pames nmst be- defined in greater detail.
The CEO’s job descriptmn should be sufﬁmenﬁ‘y detailed such that there is no
confusion about whether or not the CEQ-is tesponsible for a particular activity (e.g.
dealing with the media, employing staff) Any hm1tat10ns on the CEQ’s responsibility
should also be clearly documented

Once the CE@ s roi&descmptlon has ‘been, agreed the trustee should allow the CEO to
fulfil the requlrements of ‘the role, anid: not attempt to micro-manage the fund. If there is
any confusion in, practme; the trustee §h0uld review the breakdown of responsibilities
between itself and: the CEO.

The CEO and other sem@r managers should be appointed on the basis of written
contracts that mcludc deta,ﬂed job descriptions and all important conditions of
employment. All delegatm’ns should be specifically documented, whether as part of the
job description or in a separate register of delegations.

Ideally, guidelines for determining any termination payments should be included in the
contract, rather than leaving it to negotiation at the time of departure.

11.3 Performance standards

Recommendation 23: The trustee should devise clear goals and performance standards
for all key executives and ensure that performance is evaluated against these standards.

In addition to a documented joi’i descﬁ'ption, key executives should be provided with
clear, written performance standards. These must be achievable, both in terms of the
powers allocated to the position and the resources provided.

In addition to agreeing on performance standards, the trustee will also need to mstitute
mechanisms for assessment against these standards. Assessment could be carried out by
the trustee, a board committee or an external consultant. Although using a consultant
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would be a cost to the fund, it would provide the advantages of mmpartiality and
knowledge of the industry.

Trustees may wish to include performance incentives as part of this process. While
mcentives can act as a powelfui motivation tool, issues such as the following should be
considered: '

e Are the incentives attached {0 outcomes over wh;gh the» executlve has full
control? ¢ e
: -

o,

e [s achievement of each goal easily and accurateiy measmable‘? : .

¢ Wil the use of incentives promote short-térm bejlavmur that. mafy not _be in jziie
best long—term interests of the fund? -~ - 5 e i

.f\

e Will the use of incentives promote a competm‘ve rather than *’a cooperative,

culture among fund staff? ™, ‘x,_ P,

In addition to more formal performance- assessments of' executlve sta’ff trustees may
wish to consider “developmentai” appraisais The~a1m of such an appraisal would be to
assist executives to evaluate their own.skills-and pevformance and to consider possible
areas of skill deve]opmcnt generally with the assmtanccs of a eompatlble board member

trust between the board and the execuuve “Tn partlcular

¢ any person 1nV01ved in the perfﬁrmance dsss'zassment should not participate in the
devel@pmentai apprmsai e

-

e the executzve Shouid have ‘the nght to choose which board members are involved
in the deVelopmentﬁI appraisal;

. mformatloq from the deveképmentai appraisal should not be used in the
performance assessment and

e any areas for’ potentlal improvement identified in the developmental appraisal
should not attrat,t négative conseguences for the executive.

In some funds, the power to appoint the senior executive(s) may not lie with the trustee.
Fund executives may be provided by an employer sponsor, the promoter of a retail fund,
or in the case of smaller funds, a service provider such as the administrator. In such
cases the trustee will need to determine whether, or how, it can effectively control and
supervise the fund’s management and operations. Considerations would include:

¢ whether the trustee is nvolved in determining, or approving, the position
description, remuneration and performance standards of the executive;

¢ whether the executive is accountable to the trustee in relation to fund matters
rather than to their direct employer; and

+ the extent to which the trustee can take action if performance is unsatisfactory.

While it would be unrealistic to expect the external appointer of such executive staff to
cede total control to the trustee, the trustee should negotiate for safeguards to be
incorporated into the relationship. At the very least, it is essential that a mechanism be
agreed for dealing with unsatisfactory performance. This could perhaps involve a
trustee veto over the appointment and retention of outsourced staff.
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11.4 Appointment of service providers

Unlike most companies, superanpuation trustees usually outsource some or all of their
business operations to external service providers. Trustees should have the same
expectations of their service providers as they do of their own staff. They should take
the same care to inform, instruct, set goals, motivate, provide feedback to and consult
with service providers as they do with their internal staff. Service providers should be
viewed as “insiders”, not “outsiders”. Where service pm\fiders fail.to provide the
degree of service, skﬂl and loyalty that this form of reiauonshlp regmres théy should be
dealt with as set out in Section 11.6. AN .
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Recommendation 24: The trustee should develop and implemeént outsouroﬁng policies
and procedures that comply with the requlren(ents of the Shpemnnuanon Safety
Amendment Act. =

&

. . S

! s

o ‘“m S W

Once a trustee obtains an RSE hcence all future arrangements for outsourcing material
business activities must comply w;th the requirements of the Superannuation Safety
Amendment Act. s s R

N

The basic requirements are due diligence prlor t@ appomtment a binding written
contract contammg«aertam presciibed cla@es #nd ongomg monitoring and review.

It should be fioted that-the reqmrements apply to both external service providers
appointed by the trustee and~“1ntemal” service providers such as some employer
sponsors and l"und pmmoiers In the latter case, the trustee will need to develop ways of
ensuring the mterests 0{ members remam ‘paramount. This may include:

© msisting oﬁ mternal cenftractsﬂspemfymg costs and performance standards;
# using extemaj benchmarks to monitor performance; and

s agreeing on trigger condiuons for going to tender.
A number of ASFA Best Practice Papers provide further detail on outsourcing:
¢ Best Practice Paper 11 — Fund Administration: Trustee reporting needs
e Best Practice Paper 12 — Negotiating Investment Management Agreements

s Best Practice Paper 15 - Delegation and Outsourcing - Compliance
implications for Trustees

« Best Practice Paper 6 - Administration Contracts —~ how to get what you need.

11.5 Delegations

Recommendation 25: The trustee should ensure that all delegations to the CEO, other
fund executives and service providers are in writing and clearly set out accountabilities
and reporting requirements.

Trustees should maintain a register of delegations that is made available at board
meetings.
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11.6 Trustees’ response to unsafisfactory performance

Recommendation 26: The trustee should take appropriate action in the event of
unsatisfactory performance by executives or service providers.

- e,
e o

Trustees will need to decide how to deal with any 1dcnt£ﬁed deﬁcwncles Ach@g should
be taken promptly, as this will usually prevenl Aan unsatlsfactory mtuatxon“ﬁ:om
escalating. . e N A e

Fund executives e AN AT

Executives should receive a written report orf-, the results of them performance
assessment. This should hlghhght the posﬁwes as Woll as mdmatmg any, desired areas
of improvement. If the executive is. performmg satlsfact@rﬂy in all ateas, thIS should be
stated. Negatives should be raised only if they are. s;gmﬁcant and require improvement.
While developmental appraiba‘m are- baged Oft. the notlon of c&nstant mnprovement, this
is not really the role of perfonnanc;\e assessmentq ‘»\ //

In the event of sustained or ‘serious underperformance e:\n agreed grievance procedure
should be instituted, with termmauon p@tenaally being the ultimate sanction. Grievance

‘w
o

procedures should be- agreed When the CEO is’ empio‘yed and not when a dispute arises.

Service prov:ders & ~

., o R
kY e

Each service pmwden Contract shou“ld detaﬂ the procedures to be followed in the event
of unsausfactow perf@nnance or senqus disagreement between the trustee and the
service provider. Depenﬁmg onthe. service provider and the seriousness of the under-
performance, consequences. tay range from fee rebates to termination. Again, such
procedures should be nego‘tlated at the beginning of the relatlonship and not when a
problem has already arisen,” This is particularly important in the case of termination
procedures, as the rxghts Jand responsibilities of each party need to be clearly identified
so that the effect of a termination on members is minimised.

12 Remuneration

12.1 Remuneration policies

Recommendation 27: The trustee should decide policies for the remuneration of board
members and fund staff.

This is a relatively new consideration for many superannuation funds as the practice had
been not to remunerate board members and few staff were directly employed by the
trustee. The géneral exception to this was public sector funds. However, many funds
now remunerate board members and, as funds grow in size, many now have a number
of employees, Remuneration practice in public companies is also an area that has
received much media attention, and some institutional investors both here and overseas
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have expressed negative views on some companies’ practices. It is important then for
funds to practice what they preach.

The trustee should structure its remuneration policies to:
e motivate directors and staff to pursue the strategic gaols of the fund; and

¢ demonstrate a clear relat1onsh1p between key exeputlve performance and
remuneration. Ve .

Depending on the size of the fund, it may be more efﬁclent for this. task to bedelegated
to a remuneration committee. The duties of such a ot}mmnt(ée couid melude rev1e‘wmg
and recommending to the board on: _ SN 7 o

'y . -
% Vs s

¢ remuneration policies for board memberq semor management and oiher sté’ff

s" f“_ fo \
the appropnate use of incentives; R ,/
. vy g y

\‘».

management / uj:»
. _:"/‘; ;‘:‘ “‘“‘\" “\"*\
¢ the remuneration paekages for-sehiormanagement; and.
Fi " o, s E

o N kN 7
™ , AN e

¢ board remuneration. Vo

£V

The trustee’s remuneratlon pohcy wouidwprowde a framework for the determmatlon of

® whether dlrectors recelve re1nunerat1on @Ver and above the reimbursement of
expenseb and: 1f 80, how such remuneratlon is to be decided;

o the appmpnate\bencfhmarks f or s;aff remuneration;

¢ whether semor executWe ‘temuneration will contain a performance component,
and if so, how this wﬂi be decided; and

e the method of gev1ewmg remuneration on a regular basis.

12.1.1 Direcioi' remunerafion

In the past, many directors have served on an honorary basis, while others have received
modest remuneration, often restricted to payment for the time spent at board meetings.
Often payment has been made to a director’s employer to compensate for work time
spent on fund business, or to a sponsoring organization such as a trade union. While
some funds do pay significant director fees, this has tended to be the exception.

The reasons for the generally low level of director remuneration differ. In some cases it
is to minimise the cost to members. In others it is based on the view that unpaid
directors are more likely to be motivated only by a desire to serve the fund’s members.

The contrary view is that adequate remuneration is required, both to attract suitably
qualified people, and to compensate for the high level of responsibility. Suitable
remuneration is required to attract independent directors, in which case equity would
require similar remuneration for other board members.

If the decision is made to pay directors, the following needs to be decided:

o whether payment will be on an annual or a. per meeting basis;
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¢ whether the chair will be paid more highly than other directors;
e whether extra payment will be made to committee members; and

¢ the actual amounts to be paid.

Where a fund employs executive directors, their remuneration would be subject to the
same considerations that apply to the remuneration of the CEO,"™~.._

~
- ",
o .

;
5 o
5 o,

12.1.2 CEO remuneration .

In larger funds, the CEO is usually responsﬂ)le for the. empl@ymerit and remuneratmn
within agreed guidelines, of other staff. Howe’ver the” trustee is r@sponmble for the
appointment, remuneration and termination of the CEO (or eqmvalent) Sy

The trustee’s remuneration pelicies should” mclude /“” “> ‘/

\

s appropriate industry benchmarks agagnst Whloh the CEO@ package will be
decided; T \.,“ AN b

‘)

",

s whether the CEO’s mmuncmtmtx will co isist of a fixed component only, or
whether a perforrnam:e related cdmponen% wlﬂ‘*be mcluded

o ifthereisa perfonnmme re]ated component the pérformance hurdles that must
be met; - -

z‘

® an dnmiai review. mechamsm to enstire thdx the value of the fixed component is
mamtamed over times.. and g :

¢ a revww mechamsm to- determme Whether the fixed component should be
increased because”'the CEO’s, ~tontribution to the fund has increased (e.g.
because of 1ncreased rﬁ;sponSJ:bxhtzes)

Deciding the level sof CE_O pay has often been difficult, particularly when board
members have no finance ihdustry experience, In some cases, there is an ideological
view that fund staff should-be paid at a similar level to fund members. This is probably
not sustainable given the increased demands on superannuation funds and the resulting
need to employ suitably qualified management.

A common solution is to link the CEO’s remuneration to some finance industry
benchmark. While this will require the assistance of a remuneration expert, it reduces
the subjective component of the decision,and so reduces the risk of disagreement, both
within the board and between the trustee and the CEO.

12.2 Disclosure of remunerdtion

The Corporations Act requires listed companies to disclosure the nature and amount of
each element of the fee or salary of each director, and each of the five highest paid
officers of the company. While this is not currently required for superannuation funds,
many trustees are moving in this direction, largely because of a desire to be consistent
with their expectations of companies in which they invest.
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13 Stakeholders

In addition to the members, who are the primary stakeholders and discussed in Section
9, each fund has a number of other significant stakeholders, including:

e participating employers;

¢ sponsoring organizations such as trade unions and emfpl‘éfsgér"--bQNQies;
e regulators; ' ' ¢

s employees; and N N
e service providers. ,/'/ ] /V/

As well as any legal entitlements, all stakeholders W1JI’ have thelr own needs and
expectations of the fund. < - Y

13.1 Legal obligatio,-,/?ﬂ,,_,,,w,

- e 4 ukh"’x..:\

P

Recommendation 28: The trustee Should develop prdcedm’es to wdentify and ensure
compliance with all legal obhgatlons to legmmate sta:keholders

if

Most comphance procedures conce,ntrate on meetmg the trustee’s legal obligations
under the Corporan@m Act and SIS. "Haowever, superannuatlon funds and their trustees
are subject to a w1de range of leg1slauan, mcludmg

s trade practlces and fair cieahng laws
s taxation 1eghslauon o

¢ family law; ‘"“xa :
e privacy legisla&(gn:;

e anti-discrimination legisiation; and

s employment-specific legisiation applying to areas such as occupational health
and safety, equal employment opportunity, superannuation and payroll tax.

All legislative requirements should be identified and covered in the frustee’s compliance
procedures.

Trustees will also be subject to a number of contractual obligations to service providers
and employees. All of these obligations must be identified and met.

13.2 Stakeholder expectations

Recommendation 29: The trustee should develop procedures to identify and meet the
legitimate requirements of stakeholders, including their communication needs (within
the constraints of the sole purpose test).
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In addition to their legal entitlements, all stakeholders will have particular needs they
expect the fund to meet. Identifying, and where possible, meeting these needs should
form part of the trustee’s strategic planning process. Some issues may also form part of
the trustee’s risk management program.

13.2.1 identifying stakeholder needs .

Rather than making assumptions about stakeholder needs,u ’the trusteé should actively
enquire as to their expeotatlons of the fund. This process, shouLd includé p prioritising
stakeholder needs, and in particular establishing which requxrements are critical>-. For
example some employers regard member mvestmenf cho“lpe as" essennal >

7

Once mechanisms have been established to 1dent1fy gakeholder\peeds they»éhould also
be used to enquire on an ongoing basis about stakéholders levels of sat1sfact1on with
the fund. S AN

5 -
3 e
X

13.2.2 Commumcat:ng ‘with stukéhoiders

Section 9.3 deals with commun10atrngw1th members However it is essential that the
trustee’s communication strategy alsoﬂ,ﬂmeet the needs of. other- Stakeholders particularly
employers and sponsoring orgamzatzons whose g,oe;d will‘is a necessary condition of
the fund’s existence, and is hkeiy to remairf S0 m a c,hmce environment.

A J"

Employers and- fund: sponsors Vi

Employers ahd qponsormg argamzéiions are mterested in the benefits and level of
service prov1ded to fiind members;-and s6° shiould receive most member communications
such as annual rep(n“ts and Ainvestment “brochures They are also interested in how the
fund compares to other- ’funds ~and s6 could be provided with industry surveys on
matters such as mvestment fperformance benefits provided and fees charged. In
addition, emp]oyers wﬂl reql;ure significant administrative information.

Trustees should comiéer pr@ducmg an employer / sponsor kit for ongoing information,
together with regular ncwsketters providing updated information on superannuation in
general as well as fund-specific information.

As employers tend to have greater day-to-day interaction with the fund than members
have, it is worthwhile to establish dedicated employer communication channels fo
encourage a dialogue between employers and the fund. This may include the provision
of dedicated administrative staff to deal with employer telephone calls. Periodic
information meetings may also be useful. Depending on the number of employers, this
can be done on a single employer basis, by -regional meetings or at employer
OI'UaﬂIZ&tIOD conferences,

A particular communication issue arises when sponsoring organizations nominate
trustee directors. Once on the board such nominees are obliged to act in the interests of
the fund’s beneficiaries rather those of the nominating organization. It is good practice
for any formal communication between the trustee and its sponsors to be through the
chair on behalf of the board as a whole, rather than through the board members
nominated by the respective sponsors.
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Communicating with the reguiators

While funds will have procedures in place to ensure that the regulators’ legal
requirements are met, it is worth developing on-going mechanisms for communicating
with the regulators. APRA has assigned a special contact person to each fund and it
would be useful to make contact with that person. For example, trustees can provide
APRA with information on changes to the fund and the be,neﬁgs it provides at the
relevant time, rather than waiting to do so as partof a prudem’tsai review. The provision
of such information will enable APRA to develop a greater understandmg of \Ehe fund,
which should assist during the review process. Trustees can‘also ce@umcate with the
regulators to request assistance, for example seekmg the: regula,tor s v1ew before makmg
a difficult decision. _ o “ EN //
- S | o ‘

o A kY
A \ ,//
¢

14 Documentation arifd;\ reimﬁiﬁ;fg_ N

“m ‘ﬂ *\ . '
Jr— -, Yo
o ., . \\ v

Recommendation 30: The, trustee sheuld document and make available to fund
members its chosen governance pohéles (rn“cfudmg -the boar;l charter, the means of
trustee appointment, risk nianagement and remuneratmn),,fepon on its performance

against these policies and 1dent1fy and expiam any failure to comply.

o,

Documentatmn ¢ o
While all trustees have_ govemanee mechamsmq in place, these have not always been
fully documen?eed partzcular}y in the case of smaller funds. The process of
documenting govgmanu; pohcxes and plocedures provides an opportunity for directors
to analyse the Govemance issucs rélevant to their fund, and to ensure that all issues have
been addressed by the development and 1mplementat10n of appropnate policies and

procedures.

The documented govemance policies should be published in a format available to

members. While members would not be provided with procedural details, they should
receive high-level mnformation about the trustee’s governance policies.

This information could be published on the fund’s website, and a printed copy made
available to members on request. The fund’s annual report could refer members to the
trustee’s governance policies, and could possibly contain a summary.

Reporting . _ _
As part of accountability to members, the trustee should report on its adherence or
otherwise to the published governance policies.

The simplest method of reporting is the “if not, why not” approach mandated for listed
public companies. (Under ASX Listing Rule 4.10, companies are required to disclose
their annual report the extent to which they have followed the ASX recommendations.
They must identify any recommendations that have not been followed and provide
reasons for not following them.) '

Trustees could follow a similar procedure, based upon their own governance policies.
A possible alternative would be to publish the checklist contained in this paper and
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indicate which recommendations had, and had not, been adopted and implemented, with
reasons being provided for any non-adoption or non-implementation.

In addition to reporting on their adherence to the fund’s governance policies, trustees
should consider the extent to which members should be informed of any failures to meet
legislative obligations. In some cases, material breaches must be regarded as significant
events, which are required to be reported to members. (Refer to-Section 8.) In addition,
trustees must disclose in the Annual Report if any respomsﬁaie persorrhas been subject
to a penalty under section 38A of SIS (which relates ‘to complymg ‘fund status).
However trustees should also establish policies and prgcedures to erable them e} decide
when a legislative breach is matenai and how such breaches sh@uid “be notified” to
members. vy o~

Dealing with breaches ,Jf/r AN //

In addition to documentmg and mformmg wmembers«of the éovermance pohmes it has
adopted, the trustee should dev1se methods to, 1dent1fy and deal wﬂh any breaches of
these policies. 5 B

Assessment and review S -

An independent assessment ean asmst in hlghhghtmg aly weaknesses in the trustee’s
governance structure, and in suggestmg possﬂale unpmvements This can be done every
few years by an external consultant, or-in the icase of larger funds, on a more regular
basis by an mtemal ‘auditor. An internal - auditor cap verify that appropriate governance
procedures afe in place,._ test the efﬁc;encyd of such procedures and make
recommendatzons tor vi;he trustes as. to fiow.they-¢ould be improved.

For funds that de not have an mtemai auditor, the external auditor could be requested to
document governance issties that cmr;,e to light during' the normal audit process, and to
suggest lmprovements n the audlt management fetter.

In any event, the trustee should review its govemanee procedures on an annual basis.

¥

-\ '/,.
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15 Acronyms

AFSL Australian Financial Services Licence

APRA Australian Prudential Regulation Authority-._

ASIC Australian Securities and Investmenis Comlms;ionm

ASX Australian Stock Exchange . “ “M
CEO Chief Executive Officer j /:» \ ‘\\“,f;} - :j
FSRA Financial Services Reform Act ' "“\3 /// g
PDS Product Dlsclosure.Statemengf oo ‘i\a\

RMP Risk Management Plan._ y /,’”;

RMS Risk Management S%raiegy \\\ \

RSE Reglstrable Superarmnatt@n Ehtlty

SIS Superannuatmn Indusuy (Supew1s1on) Act

=

16 Other resources

The ASX’s Cerporate Govemance Councﬂ s Prfnc:ples of Good Corporaxe Govemance

\\\\\\

Standards Austraha pubhshes A number of governance-related standards that are more
generic in nature, and so app’hcabie to a wide range of organizations. The lead standard
in their governance smte i8 ziS 8000: Good Governance Principles,

The recently revised OECB Prmczples of Corporate Governance (Aprﬂ 2004) provides
an international perspectlve on corporate governance issues. It is available on the
OECD website, WWW.OECD.org .
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