
 

 
 

15th August 2008  

 
 

  
Secretary 
Parliamentary Joint Committee on Corporations & Financial Services 
PO Box 6100 Parliament House 
Canberra. ACT. 2600 
 
Dear Sir/Madam, 
 
Re: Inquiry into Franchising Code of Conduct.  
 
The Retail Traders’ Association of Western Australia (RTAWA) is the oldest and is the b
largest representative association of retailers in Western Australia.  The RTAWA has bee
for some 85 years at this time. 
 
In response to your inquiry we would like to raise the following issues with you. 
 
We are aware that at present the Franchise Industry has in place the Franchising Code of 
under the administration of the ACCC, which is currently under review, to cover the indu
Australia.  The RTAWA is supportive of this means of industry self regulation and would
this practice to be discontinued, however, we do feel that there are certain aspects of this 
need to be furthered or strengthened. 
 

a) Non-renewal of Franchise Agreement 
 
Whilst not normally a matter for serious concern, a recent situation here in WA has show
exists a serious ‘loop-hole’ within the current Franchising Code of Conduct as well as the
Practices Act and the respective State and Territory Fair Trading Acts.   
 
We consider that this void has been seriously exploited by an international franchise grou
squeeze out its fast food franchisee in Western Australian and Northern Territory.  We ha
witnessed that a franchisor can take advantage of the lack of regulation of renewal rights 
existing law and inflict substantial damage upon a franchisee and its workforce.  We can 
further detail of the case referred to should you require. 
 
The problem is well recognised and known as that of ‘franchisor opportunism’.  Here, the
by not renewing the franchise agreement, forces the franchisee out of business, purely an
set up its own business at the same location and thus profit exclusively from the goodwill
the former franchisee without having to pay anything for it.  Even with this threat in hand
franchisor can exploit the franchisee in the acquisition of the franchisee’s business or ass
significantly below market value.  
 
One aspect of ‘franchisor opportunism’, namely early termination of the franchise agreem
currently dealt with by legislation and the common law i.e. the franchise can sue for brea
Franchising Code of Conduct, or for breach of the implied contractual duty to act reasona
good faith, or for breach of the unconscionability provisions of the Trade Practices Act.  
 
However, the law does not deal with this now apparent aspect of ‘franchisor opportunism
failure to renew a franchise agreement when it expires: 

• The Franchising Code of Conduct (which is enforceable under Section 51AD of t
Practices Act) contains no provisions in relation to non-renewal. 

In Partnership with the Chamber of  
Commerce and Industry of WA 
 
Working Together for Better Business Growth 
 
 EAST PERTH WA 6004 

180 Hay Street 

 
PO Box 6209 
EAST PERTH WA 6892 
 
Tel: (08) 9365 7695
Fax: (08) 9365 7550
 

roadest and 
n in existence 

Conduct 
stry within 
 not wish 
Code that 

n that there 
 Trade 

p in a bid to 
ve now 
under the 
provide 

 franchisor 
d simply to 
 built up by 
, the 

ets at 

ent is 
ch of the 
bly and in 

 

’ in the 

he Trade 



 
 

• Contract law does not require a party to renew a contract in the absence of any agreement or 
option to renew. 

• The High Court held in 2003 that the unconscionability provisions of the Trade Practices Act 
do not apply to conduct relating to an expired agreement ( ACCC v Berbatis). 

 
The solution, we believe, is to incorporate a ‘good faith’ obligation to the renewal of franchise 
agreements, which would create a ‘level playing field’ for all participants.  Our understanding of the 
franchise industry suggests that this proposition would cause minimum disruption to existing practice 
within the industry, whilst protecting franchisees from unscrupulous conduct by franchisors who 
attempt to take advantage of the current regulatory void to benefit themselves at the expense of 
franchisees 
 
The fairest and most practical way to address the non-renewal issue is by an amendment to the 
Franchising Code of Conduct.  This could be done by inserting a new clause in Part 3 of the 
Franchising Code, which contains the following elements: 
 

(i) Obligation upon a franchisor to renew a franchise agreement (or provide compensation 
in lieu) unless the franchisor had a good faith reason to justify non-renewal. 

 
(ii) Appropriate time limits for notification of the franchisor’s decision about renewal/non-

renewal prior to expiry of the agreement, together with the provision of reasons to the 
franchisee in the event of non-renewal. 

 
(iii)An ability for the franchisee to enforce its right to renewal (or compensation in lieu), with 

the onus being placed on the franchisor to justify its good faith reason for deciding not to 
renew the agreement. 

 
Similar circumstances arose in Australia with the petrol station franchises back in the 1960-70’s.  
Commonwealth legislation to resolve this problem is a clear precedent here.  The Petroleum Retail 
Franchise Marketing Act 1980, and Section 17(1), (6) – (12) in particular, (see Appendix 1, attached) 
is now encapsulated in Clause 32(6)-(9) of the Oil Code Regulations of 2006, and enacted to stop 
‘franchisor opportunism’ with petrol station franchises. 
 
Ample legislation of this type exists is the USA where a number of States have enacted provisions that 
prevent a franchisor from failing to renew a franchise agreement ‘except for good cause’, (see 
Appendix 2, attached). 
 
The alternative suggestion to amending the Franchising Code of Conduct as suggested above is 
for the Commonwealth to amend the Trade Practices Act or, in this instance Western Australia 
to amend the Fair Trading Act 1987. 
 

b) Length or term of franchise 
 
Yet another form of ‘franchisor opportunism’ exists with the apparent and continuing practice of 
unreasonably shortening the term of franchise agreements.  We now see such agreements rapidly 
approaching the 5 year term, which not only gives the franchisor any direct benefits of the franchisee’s 
goodwill, but also with the rising costs of fit-out, gives insufficient time for the franchisee to fully 
depreciate his capital investment.   
 
We submit that the Franchising Code should include terms that not only defend the franchisee 
from ‘franchisor opportunism’ as above, but also provide the franchisee with ample time to 
amortise his investment in the franchise arrangement.  We suggest that this matter could best be 
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incorporated within the Franchising Code by including provisions that require the franchisor to 
clearly demonstrate to the franchisee, in documented format, that the term of the franchise 
agreement is sufficient to give an adequate return on capital thus meeting the normal accounting 
amortisation standards. 
 

c) Dispute Resolution 
 
Although the review of the Franchising Code of Conduct has elaborated a mechanism of mediation for 
this purpose, we believe that further process, in the form of a ‘low cost’ arbitration system, should be 
also imposed, so that the process of court proceedings and their associated costs can be avoided where 
ever possible.  The availability of such proceedings has been well proven elsewhere to be not only 
effective, but also to create a ‘level playing field’ between the smaller franchisee and the often larger, 
more powerfully positioned franchisor. 
 
We believe that this area should be furthered to include a ‘low cost’ arbitration system that can 
follow mediation if necessary, similar to, if not the same tribunal, as that utilised for retail lease 
disputes. 
 

d) Franchisor Disclosure Statement 
 
The Franchising Code of Conduct sets out those areas that must be disclosed to the franchisee.  It 
however, does not require the Franchisor to state clearly what services, there quality and quantity, the 
Franchisor is to provide to the franchisee.  We so often see situations where the services and thence, 
the standard of services given by Franchisors is inadequate, inept, or non-existent.  We submit that the 
original and priority purpose, or focus, of franchising has dissipated to a monetary generating machine 
for purely selling franchises as opposed to propagating an efficient business structure that produces 
real value for the franchisee and the franchisor into the future. 
 
Franchisors all too often are only there for the sale of the franchise, not to supply personnel to 
adequately support the franchisee.  Hence, the franchisor puts in place personnel only for the 
supervision of franchisees to make certain that the franchisee meets their obligations under the 
franchise agreement.   
 
On the other hand, there is no simple, or low cost means, for the franchisee to force the franchisor to 
meet his obligations (see recommendation (c) above).  Consequently, services that should be delivered 
by the franchisor are often neglected; because of distance delivered infrequently; or, delivered by 
personnel who are not accredited in the field of expertise required. 
  
We believe that Franchisor Services should be an essential part of the disclosure document and 
therefore incorporated as such within the Franchising Code.   
 
Yours faithfully, 
 
 
 
 
 
Wayne Spencer 
Executive Director 
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