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The Committee Secretary

Dr Kathleen Dermody 

Parliamentary Joint Committee
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Parliament House 

Canberra 2600

3 June 2002

Dear Committee Secretary

Thank you for inviting me to continuing to participate in the discussion of issues affecting the managed investments industry.

In the interests of time I have restricted my comments mainly to the issues around compliance raised in The Treasury consultation paper.

Eligibility criteria

The appointment of relatives is done presumably more in an attempt to contain costs than to suppress critical review. The key characteristic of an external is independence. While it would be unfortunate if an appropriately qualified person was excluded because of family ties, this would be a more desirable outcome than an uncritical member of a compliance committee.

Members of accounting firms. There is no doubt that a retired member of a legal or accounting firm has much to contribute as an external compliance committee member. Again while the retired partner may be external, my view is that they seek out compliance committees unrelated to their former firms and the 2-year period be maintained. In the early days of MIA it was thought by some that there would be insufficient suitable people available to serve on compliance committees. In my experience this is not the case. Initiatives such as the Independent Compliance Committee Members Forum have provided venues for discussion and an informal environment to evaluate prospect compliance committee members.

Insurance coverage and costs of compliance committee members

In my experience compliance committee members seek to be in the same legal position as directors and officers of the responsible entity. In the circumstance of an insurable event occurring, my personal preference is to work with the responsible entity and ASIC towards a suitable outcome for scheme members. The prospect of different types of cover through different insurers seems to me to go against the core principle of MIA being the concept of single responsible entity.

The issue of insurance seems to have been taken over by events in the insurance industry. Most compliance committee members rely solely on the cover provided by the responsible entity. The most common form is to be included on the responsible entity's D&O policy. The most commonly used MIA policy is issued by AIG, is designed for MIA and contains specific reference to the compliance committee members.

I am not aware of any compliance committee members who continue to have cover for their compliance committee roles. One external compliance committee member, who did have cover last year, has been unable to renew. The reason given by the insurers was that cover is evaluated on a responsible entity basis and not as an individuals.

Among the best attended ICCMF sessions held during early 2002 in Brisbane, Sydney and Melbourne were the sessions on insurance and presented by AIG.

The current approach taken by compliance committee members relying on the responsible entity seems a pragmatic solution.

In my view, the rationale that REs do not pay insurance premiums for compliance committee members in order to reinforce their independence, is not an effective tool for maintaining independence. I do not know any external compliance committee members who do not believe that each is personally responsible for their activities on a compliance committee.

If the objective is to work towards a high degree of independence for external members, there are examples of independence indicators being developed for board composition, which could be adapted.

External Corporate Entity

I support the Turnbull review conclusion that scheme operators not have the option of appointing an external corporate entity for compliance purposes. Corporate compliance committee membership could lead us back down the path of divided responsibility. The corporate representative attending the committee would be more easily substituted from meeting to meeting. In my experience there is a useful degree of personal interaction between the members of a committee outside the formal meetings. The appointment of individuals leads to a consistency of application and membership. The role of an external individual is an important component of the MIA regime. In assessing externality and independence it is easier to assess an individual than a corporation.

I am most willing to assist with further input from myself or other members of the Independent Compliance Committee Members Forum.

Yours faithfully

Paul Dortkamp
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