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16 May 2002

	The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

CANBERRA   ACT   2600


Dear Secretary

Enquiry into the Review of the Managed Investments Act 1998

Thank you for the invitation to provide a submission.

In this submission I will refer to a range of topics which I believe deserve attention.  I am expressing my personal views, which are not necessarily those of this firm.  I have also endeavoured to keep each of the points brief, but will be happy to elaborate on any issue at a later stage if that would be helpful.

1. Subsection 601EA(1):  It may be worth mentioning that in most cases, as a matter of law, there is no trust, and, hence, no 'scheme' until such time as money is subscribed.  This means that when a scheme constitution is lodged with ASIC, an indeed, when a prospectus is subsequently lodged (or a product disclosure statement issued) no 'scheme' exists until the first subscriber's money is accepted.  This means that subsection 601EA(1) may not be complied with in most cases, strictly speaking, because no scheme exists at the time of registration.  It is a technical issue which could be cured by appropriate legislative amendment to ensure that the registration provisions accommodate an existing or proposed scheme. Equally, it would be useful for the Act to provide for deregistration on request, of schemes that are registered but do not proceed, so long as no money has been subscribed. 

2. Subsection 601EB(1):  In the case of financial institutions which register schemes on a regular basis, 14 days is much too long.  There should be a mechanism by which certain institution can obtain recognition as 'regulars' using more or less standard constitutions, who should be entitled to obtain registration within 24 hours. ASIC could make it a requirement that a compliance clause is included in all constitutions, as was a practice in respect of prescribed interest schemes and is adopted by several firms now. 

3. Section 601EC requires a scheme's ARSN to appear on all documents lodged with ASIC.  I wonder if it has been appreciated that in future product disclosure statements will not require lodgment, yet is would seem unsatisfactory for those documents to show the ARSN of the relevant scheme or schemes.

4. Section 601ED:  Problems occur from time to time in terms of whether schemes consisting of separate trusts can be registered as a single scheme.  There seems to be no reason in terms investor protection or convenience why it should not be possible to register one constitution which creates several separate trusts as a single (umbrella) scheme.

5. More generally, the word 'scheme' is essentially vague.  Difficult technical issues arise when you start to analyse closely what consequences follow from some of the rights and obligations relevant to a scheme, being regulated by other documents, for example a prospectus or product disclosure statement or an investors' agreement.  This question has important implications in terms of potentially enormous liabilities of parties if it should emerge that a scheme as registered is not the entire scheme, because of additional rights and obligations established outside the scheme constitution. Invariably, a prospectus (or product disclosure statement) creates rights and obligations between a responsible entity and scheme members. Legally, there are significant difficulties in how these should be characterised, as additional scheme conditions, as legally binding representations or as contractual in nature. There needs to be greater legislative clarity that other conditions or agreements of this kind do not constitute scheme conditions which need to be in the scheme constitution. 

6. Subsection 601FB(2).  It seems quite unreasonable that a responsible entity should be liable for the acts or omissions of an agent or other person engaged, acting fraudulently or outside the scope of their authority or engagement. Up to a point, responsible entities can seek indemnities from and exercise recourse against other parties, but in the case of many, it is not practicable for the responsible entity to protect against fraud or unauthorised activity. 

7. Subsection 601FB(4).  The requirement that any amount recovered under an indemnity formed part of scheme property should be qualified by a provision that if the responsible entity or another party has already replenished the scheme property, the amount recovered can go to the party who has replenished it.

8. Subsection 601FC(4) requires scheme property to be invested only in another scheme if that scheme is also registered.  This subsection causes enormous problems in practice.  ASIC has already granted limited relief from its requirements.  In my view it should be removed altogether.  It seems quite illogical that scheme property can be invested in any duly incorporated company but cannot be invested in other schemes.  This subsection lurks as a trap for the unwary, with potentially enormous consequences in terms of liability.  That is because sometimes scheme property is invested in arrangements which do not result in any loss of investor protection but which when carefully analysed can be held to constitute an unregistered scheme. For the reasons mentioned in paragraph 5 above, the boundaries of what is a 'scheme' in any particular case can be vague. The intention to invest in unregistered schemes should be a matter of disclosure as part of the scheme's investment policy. 

9. Subsection 601FL(1) requires an extraordinary resolution to approve retirement of a responsible entity. I agree that this is appropriate for removal under subsection 601FM(1). However if a responsible entity wishes to retire in favour of another, which may be a different company in the same group, or in another group, a special resolution should be sufficient. 

10. Paragraph 601GA(1)(a) and subsection 601GA(2) are interpreted by ASIC as meaning that in the absence of relief, the responsible entity must charge the fees - entry fees and management fees specified in the scheme constitution. ASIC has granted relief, including relief for sophisticated and professional investors. The anomaly is that the poor pay full fare, whereas the rich can negotiate a reduction. Actually, the knowledgeable poor can also obtain a reduction by going through a discount broker, although most would not be aware of this. As a matter of law, I take the view that fees are sufficiently 'specified' in the constitution if maximum amounts are specified, but the responsible entity is free to reduce fees at its discretion. It does not seem sensible for responsible entities to be forced to charge the maximum, or to alter constitutions, which is always difficult in respect of fees. 

11. Paragraph 601(1)(a) should have words inserted after 'by' such as 'the responsible entity by deed poll in accordance with'. This is the practice in any event. 

12. In relation to constitutions generally, there should be provision for constitutions to be able to incorporate by reference, either some or all of the terms of constitutions of other registered schemes, or preferably the terms of model schemes lodged by the same responsible entity. Obviously some rules would be needed to ensure that you didn't have constitutions made up of a patchwork from numerous sources.The savings in terms of cost and paper would be enormous. It is ridiculous where some fund managers lodge 40 or 50 constitutions, all virtually identical, to have to lodge a full copy of each. The ability of scheme members to access the documents can't be such a hard problem to solve. It would be interested to see some figures on the numbers of scheme members (as distinct from law firms or other professionals) who in fact seek to access constitutions from ASIC. 

13. Section 601JA and following. The rules about compliance committees should be changed to permit appointment of companies. In practice, there is a group of independent compliance committee members, however they seem to vary enormously in expertise and capability. The ability of companies, such as trustee company subsidiaries, which have the corporate back-up and professionalism, should be able to strengthen the compliance function considerably if they were entitled to provide compliance committee services. 

14. Also, the rules on independent compliance committee members are unnecessarily cumbersome. They also employ concepts such as 'substantially involved in business dealings' or 'having a material interest' which are often very difficult to apply in practice, and have the effect of ruling out otherwise suitable people. 

15. Subsection 601KA(6) should be amended to make clear that the 'period specified' may be a maximum period. 

16. Subsections 601MA and 601MB should be amended to permit a responsible entity to serve notice on a scheme member that a breach has occurred and allowing, say, 30 days in which the member can exercise rights of rescission or otherwise the member will lose those rights. The present sections are unreasonable in allowing unlimited time. 

17. Section 601NA should be amended to clarify that if a constitution provides for termination on expiry of a period of notice to members, then the scheme will terminate accordingly. That seems to be open on the present section and is widely adopted but it would help to have the point made clearer. 

18. Section 601PA should be amended to permit deregistration at any time on request if a scheme has no members and in other cases if by special resolution of members so resolve, in any circumstance where registration would not be required if the scheme were first constituted in the form in which it exists at the time of the resolution.

19. An area which would benefit from legislative attention, is to clarify that a custodian of scheme property owes duties to the responsible entity and no-one else. This is a sleeping issue, where under general law concepts, there is a possibility that a custodian could find itself liable to scheme members for wrongdoing on the part of the responsible entity, where it would be argued that the custodian should have informed itself about the nature of the scheme and terms of the scheme documents. That would result in custodians being in the same position as trustees were before MIA. How ironic! 

I would be happy to answer questions or to elaborate on any of these matters.

Yours sincerely

Russell Stewart

Partner

Contact: Russell Stewart +61 2 9921 4909 russell.stewart@minterellison.com
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