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14 May 2002

Mr Russ Campbell,

Manager

Financial Service Regulation Unit

Financial Markets Division

The Treasury

Langton Crescent

Parkes   ACT  2600

Dear Mr Campbell,

Review of Managed Investments Act 1998 – Consultation Paper

I refer to your letter dated 24 April 2002 enclosing a copy of the Review of the Managed Investment Act 1998 Consultation Paper.  Australian Stock Exchange (“ASX”) appreciates the opportunity to comment on the issues raised.

ASX’s submission in relation to the issues raised in the Consultation Paper is attached.  ASX has, generally speaking, only an interest in listed schemes or schemes seeking listing, and this is reflected in the submission.

One issue which the Consultation Paper does not appear to raise is a requirement for a scheme to hold an annual general meeting.  From time to time ASX has been urged to introduce such a requirement through a listing rule.  ASX considers that this is more appropriately a matter for the Corporations Act, as the Act provides a comprehensive regulatory regime for schemes.  ASX would support a proposal to amend the Corporations Act to mandate an annual general meeting in this regard.

Please note that the submission has been copied to the Parliamentary Joint Committee on Corporations and Financial Services inquiry into the review of the Managed Investments Act 1998.

Yours sincerely

Shannon Lindsay

Assistant National Counsel, Companies 

cc.
The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

ASX submission

Review of Managed Investments Act 1998 Consultation Paper

	Issue
	Comments

	Consideration of potential amendments to subsection 601ED(2) and section 1012C as proposed by ASIC.

ASIC has suggested that section 1012C be amended to ensure that the 12-month time limit applying to the rebuttable presumption of the financial product being issued and acquired for the purpose of being on-sold does not apply to managed investment schemes.


	ASIC has identified a specific problem in relation to time-sharing schemes.  A solution should be found to this specific problem.  Removing the 12 month period, so that a sale in any period after issue raises the rebuttable presumption, would create problems for the entire listed trust industry.

Section 1012C is a parallel section to subsections 707(3) and (4), which apply to securities.  The Financial Services Reform Act 2001 amended this provision (and introduced section 1012C) and appears to have extended the range of circumstances in which subsection 707(3) will require a disclosure document if securities are on-sold within 12 months of issue.  These amendments were made at the request of ASIC to address a problem identified by ASIC, and have created considerable problems for listed entities in raising capital, which have been addressed to some extent by ASIC Class Order 02/272.  It would be extremely regrettable if amendments to section 1012C intended to address the specific problem identified by ASIC in relation to time-sharing schemes were to make capital raisings by listed trusts more difficult than they already are.

	Comments are sought on the ASIC suggestion that a scheme constitution should be required to detail the rights of the RE to be paid fees or to claim an identity not only in relation to scheme property but also in relation to other sources not classified as scheme property.

ASIC commented that constitutions may contain provisions contrary to law but ASIC’s powers under section 601QA are not wide enough to enable it to direct that changes be made.

ASIC also commented that it was aware of some constitutions which do not appear to be legally binding.
	ASX is not opposed to further disclosure in scheme constitutions of the RE’s rights to receive fees.

ASX has concerns that scheme constitutions may contain substantial holdings and takeovers provisions that are inconsistent with the Corporations Act provisions, and submits that ASIC should disallow such provisions.  Prior to the Managed Investments Act (“MIA”), the takeovers provisions of the law did not apply to trusts, and it was common for trusts to include provisions in their deeds which sought to parallel the law with respect to companies.  Listing rule 15.14 provides that a trust which has provisions in its constitution relating to the acquisition of units above a limit or substantial holdings must not have any sanctions or penalties in the constitution which entitle the responsible entity or any other party to enforce the provisions.  ASX does not feel able to remove this listing rule while it is possible for scheme constitutions to contain provisions inconsistent with the law. 

ASX also had concerns about the enforceability of scheme constitutions at the time the MIA was introduced, and submitted that the Corporations Act should provide that scheme constitutions are legally enforceable, similar to the provision that applies to company constitutions.


	Issue
	Comments

	The development of options for limitation of members’ liability.


	ASX agrees with CAMAC’s conclusions that the rationales for extending limited liability to shareholders of companies apply equally to members of managed investments schemes – at least in the case of listed schemes.

	Potential changes to class rights and the determination of voting power.

The existing voting powers are based on the dollar value of the interests held.


	The voting regime set out in the listing rules requires that ordinary shares have full voting rights on the basis of “1 vote per fully paid share”.  Partly paid shares have proportional voting rights in accordance with the amount paid up on the shares.  Preference shares have limited voting rights.  This regime does not apply to interests in managed investment schemes, as ASX acknowledges that the Corporations Act sets out the voting rights that apply.

ASX submits that the voting regime which applies to shares in listed entities is fair, transparent and easy to administer.  It should apply to listed schemes as well as companies.

The Consultation Paper refers to the difficulties that arise where schemes issue growth and income units.  However, listed schemes do not typically issue such different classes of units.  They issue ordinary or preference units comparable to the ordinary or preference shares issued by companies.

	Definition of “class” of members and differential fee structures.

Under section 601FC(1)(d) members with interests that confer the same rights to benefits and obligations under the scheme must be treated equally.


	The definition of “class” in listing rule 19.12 is as follows.

Securities are in the same class only if the same rights and obligations attach to them.  Differences arising from the requirements of the listing rules relating to restricted securities are to be ignored.

However, ASX does not consider that holders of securities in the same class must always be treated equally.  For example, persons who acquire securities after the record date for a corporate action (eg an offer of securities) will not be able to participate in the corporate action.  This is fair, but not equal treatment.  Another example is listing rule 15.13A, which permits an entity to compulsorily divest a small holding if it was less than a marketable parcel at the time of creation.  Again, this is fair, but not equal treatment.

ASX supports amendment of section 601FC(1)(d) if that is necessary to clarify that a scheme may act in accordance with the listing rules.


	Issue
	Comments

	Should section 601LD be amended to provide that Chapter 2E applies as if section 211 (as well as other sections mentioned) were omitted.

The Law Council of Australia has expressed concerns with the whole of Part 5C.7.  It has argued that the drafting of Part 5C.7 by reference to Chapter 2E has resulted in legally uncertain provisions which are not appropriate for application to managed investment schemes.
	ASX shares the concerns of the Law Council.  ASX expressed similar concerns at the time that the Managed Investments Act became law.  It would be preferable for the provisions to be re-drafted and specific consideration given to the issues faced by schemes.

	Two proposals were put forward by the Law Council of Australia to facilitate the amalgamation or reconstruction of registered schemes.

The Law Council favours the first model, which requires member consent.
	ASX agrees that member involvement in any reconstruction or amalgamation process would be important.  In any event, experience with listed schemes suggests that reconstruction or amalgamation often appears to require changes to the constitution, which requires member approval.
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