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5 July 2002

Manager

Financial Services Regulation Unit

Financial Market Division

Department of the Treasury

Langton Crescent

Canberra ACT 2600

By email:
miaconsultation@treasury.gov.au
Dear Manager

Review of the Managed Investments Act 1998 – Consultation Paper
CPA Australia and The Institute of Chartered Accountants in Australia (the Accounting Bodies) appreciate the opportunity to make this submission on the Consultation Paper on the Review of the Managed Investments Act 1998.  This submission has been prepared by our Legislation Review Board under the administration of our Australian Accounting Research Foundation.  The Board is appointed to advise on matters of legislative and regulatory policy affecting financial reporting, auditing and corporate governance.

We support an open public inquiry into the Managed Investment Act 1998 and its regulatory regime, particularly in relation to impediments to new responsible entity entrants and consistency with other regulatory regimes.  This is particularly important in relation to the regulatory regime for companies under the Corporations Act 2001, given that it includes the Managed Investment Act 1998 and in recent years there have been a number of legislative amendments to the Corporations Law to simplify requirements while maintaining or improving investor and creditor protection.

Managed investment schemes, like companies, should be required to hold annual general meetings (AGMs).  This matter has been raised in the past, most recently to the Review of the Managed Investments Act 1998 which decided that it was worth revisiting the proposal when the findings of the Superannuation Working Group were known.  That Group’s findings are now known and they support the position that AGMs cannot be justified based on cost, lack of investor interest and the existing right of investors to call meetings.

We believe arguments against AGMs for schemes serve to insulate responsible entities from the accountability afforded to company shareholders and therefore represents unequal and inconsistent right regimes within the Corporations Act 2001.  The unequal right is further heightened when the generally larger financial size of managed investment schemes is compared to companies in general.  Investors should not have to force a meeting by using their right to call such a meeting – they should have the same rights as if they were shareholders (but in this case, shareholders in a scheme).

A copy of this letter has also been forwarded to the the Secretary of the Parliamentary Joint Committee on Corporations and Financial Services for consideration in the Committee’s Inquiry into the review of the Managed Investments Act 1998.
We would welcome the opportunity to discuss with you our submission or other matters on which you would like our views or additional input.  Please direct any queries to Mr Stan Neild, Manager Legislation Review, on (03) 9641 7439.

Yours sincerely,

	G Brayshaw FCA

President

The Institute of Chartered

Accountants in Australia 
	Mr Brian Blood FCPA

President

CPA Australia


ATTACHMENT

Members’ rights to remove and replace the responsible entity

(Pages 9 to 12 of the Consultation Paper)

Issue: Establishing the preferred method for appointment of a new Responsible Entity (RE) for unlisted schemes.

Comment:

The Accounting Bodies support an ordinary resolution thereby maintaining consistency with the requirements to replace company directors in the Corporations Act 2001.  We have not been convinced that a valid argument has been presented to justify restricting the rights of managed investment scheme members to remove a RE compared to shareholders’ rights to remove directors.  However, if only the two listed options are considered, we support the 75% of votes cast at the meeting to remove the RE.  To add a requirement for a minimum 25% of the total possible votes is, in view of our earlier comments, seen as a measure to reduce the likelihood of a successful removal vote rather than a measure to protect members interests, which should be paramount.

The scheme’s constitution

(Pages 15 to 18 of the Consultation Paper)

Issue: Comments are sought on the ASIC suggestion that a scheme

constitution should be required to detail the rights of the RE to be paid fees.

Comment:

We support ASIC’s suggestions for change.  We also believe that REs should be prevented from adopting a range of remuneration bases to suit their desires, notwithstanding that the bases have been specifically set out in the scheme constitution.  REs should be required to charge fees on a consistent basis, based on either a percentage of net income or net assets, which would link their earnings with the scheme’s performance for its members.

Voting power of scheme members

(Pages 21 to 23 of the Consultation Paper)

Issue: Potential changes to class rights and the determination of voting power.

Comment:

This issue is based on a submission contending that a member’s voting power should be based on the amount a member paid for a unit in the scheme.  This position is considered unrealistic.  (The submission did not contend that members should not have their unit prices revalued, rather it contended that the related votes [economic interest] should be frozen in time.)  Scheme members are able to redeem and invest in a scheme with the current value or price of their units representing what is deemed to be their purchase price on remaining in the scheme.  If voting were based on the actual purchase price of a unit rather than its current value, a member who invested $5,000 in units and those units’ current value was $10,000 would be unlikely to think it equitable that their voting rights were half that of a new member who had just invested $10,000, the same as their economic interest in the scheme.  Another way to look at it is to say that units are valued at $1 always and any change is represented in a change in the units a member is entitled to.  Then, on investing $5,000 the member would receive 5,000 units.  Over time with growth of the value of the fund the member is allotted another 5,000 units.  If then a new member joins and invests $10,000 for 10,000 units, they both have the same number of units and votes, which we consider is the appropriate outcome.  Their votes equate to their economic interests in the scheme.  Finally, if the proposal were to be translated to a company situation, it would mean that those investing in shares after they had risen in value/cost would have greater and therefore unequal voting rights to shareholders who acquired their shares at a lower cost.

Independence of committee members 

(Pages 27 to 29 of the Consultation Paper)

Issue: The review recommended further consideration of issues associated with the independence of committee members.

Comment:

We agree with the ASIC proposal that the definition of relative is limited and should be broadened so that relatives of any person ineligible to be an external director are also ineligible to be an external director.

The term “materiality interest” in sections 601JA(2)(e) and 601JB(2)(d) should be defined and subject to revision by regulation so that it can be readily adjusted to reflect changing circumstances (e.g., when inflation makes a value unrealistic) or set at a percentage of the market value of the scheme, which would mean a different levels for small to large schemes.

We support the continued restriction of members of the accounting and legal firms involved in a professional capacity with the RE or a related body from being an external director. The proposition that the criterion/ restriction prejudices members of the accounting and legal firms is not supported.

Compliance plan audit

(Pages 29 to 31 of the Consultation Paper)

Issue: Consideration of ASIC suggestions for law reform relating to the audit of the compliance plan.

Comment:

We agree that a wait of 21 months is an unacceptable delay and support ASIC’s proposals for change.  We also consider that the RE for a scheme is equivalent to a company and so it follows that scheme members should be a recipient of the audit report as the economic interests subject to the audit are those of the scheme and thus its members, just like with companies and their shareholders.  Also, the audit report is lodged with ASIC and is a public document.  Further, we support the proposal to amend section 601HG(3) so that the auditor does not need to mention in the compliance plan audit report any contravention or deficiency that is not material to any users of the report.  The compliance plan audit report would then be on a similar basis to a company audit report.

The responsible entity – section 601FC

(Pages 41 to 42 of the Consultation Paper)

Issue: Subsection 601FC(2) should be amended to clarify that the RE holds scheme property on trust for members, and any agents appointed by the RE, or sub-agents, hold scheme property on trust for the RE.
Comment:

We support the proposal to have a RE hold all property of a scheme in trust for scheme members.  While there is the suggestion in the Consultation Paper that section 601FC(2) already provides for that outcome, to avoid any doubt, there is some merit in further suggesting that all schemes be constituted as trusts, and not as partnerships (limited or general) or tenants in common or in some other form.  Further, all agents, holding property under section 601FB(4) should likewise be required to hold that property on sub-trust for the relevant RE.  This would ensure that the interests of members of the scheme would rank in priority to the interests of unsecured creditors of the agent, in the event of an agent becoming insolvent.

Termination of an auditor appointment on winding up of scheme

(Pages 47 to 48 of the Consultation Paper)

Issue: Possible amendments to section 331AD, relating to the termination of an auditor appointment.

Comment:

A company auditor ceases to hold office when the decision to wind up is made by special resolution or the Court (section 330).  Therefore, the current approach arising from a decision to wind up a managed investment scheme seems consistent, though in both cases it is considered that an audit should be undertaken and reported on up to and including the winding up.  (Refer sections 331AD(a)-331AD(c).)  Where the scheme members decide to remove the RE but do not at the same time appoint a new RE (section 331AD(d) refers), the Act deals with the appointment of another RE who in turn would be required to appoint an auditor (refer Parts 5C.2 and 5C.3).

Related party transactions

(Pages 48 to 51 of the Consultation Paper)

Issue: Section 601LD should be amended to provide that Chapter 2E applies as if section 211 (as well as the other sections mentioned) were omitted. 

Comment:

We agree with the proposals, including those of the Law Council of Australia.
Scheme amalgamations and reconstructions

(Pages 53 to 54 of the Consultation Paper)

Issue: Two proposals were put forward by the Law Council of Australia to facilitate the amalgamation or reconstruction of registered schemes.

The proposal favoured by the Law Council is based on existing requirements applying to companies under Part 5.1 of the Corporations Act and involves consent of a majority of members (probably by special majority) of the scheme or schemes to be reconstructed or amalgamated.  The second model did not involve member consent.  The Law Council suggested that as a RE is subject to equitable and statutory obligations to act in the interests of members, that the RE could effect a reconstruction or amalgamation if it believed such action to be in the best interests of members.

Comment:

The Law Council’s proposal based on existing requirements applying to companies under Part 5.1 of the Corporations Act 2001 is supported.  It involves the members; a majority membership vote; does not leave the task to the RE; and is consistent with the regulatory regime for companies.
Deregistration

(Pages 54 to 55 of the Consultation Paper)

Issue: Provision for voluntary deregistration in certain cases following a special rather than a unanimous resolution of a scheme’s members.

Comment:

We do not believe a sufficient case has been made for depriving members of registered schemes of regulatory protection by permitting a special resolution to deregister a scheme. Were such a provision to be allowed, the scheme members should have the right (which should be communicated to them) to actually exit the scheme after the decision but prior to actual deregistration; or, preferably, the deregistration should be treated as a winding up and members could choose whether they want to join an unregistered scheme (i.e., rather than requiring members to opt out, they would be out if they don’t opt in, thereby ensuring the member makes a conscious specific decision to enter an unregistered scheme).
Forfeiture of partly paid units

(Pages 55 to 57 of the Consultation Paper)

Issue: Potential legislative amendment to remove the forfeited interest provisions.

Comment:

We support ASIC’s proposal that legislative action should be taken to establish an appropriate framework within which forfeiture of members’ interests would be regulated.
� 	No special distinction was considered appropriate in Audit Committees:  Best Practice Guide, 2nd Edition 2001, Auditing & Assurance Standards Board (AuASB) of the Australian Accounting Research Foundation (AARF), the Institute of Company Directors (AICD) and the Institute of Internal Auditors- Australia (IIA), particularly Committee Membership pp12-14.






