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1 Introduction

1.1 The following submission is in response to the call for submissions in relation to the inquiry, by the Parliamentary Joint Committee on Corporations and Financial Services, into the regulations (“Regulations”) and ASIC policy statements (“Policy Statements”) made by the Financial Services Reform Act 2001 to the Corporations Act (“Act”).  

1.2 We submit that a nominee company of a stockbroker (“nominee”) should be exempted from what would otherwise be a requirement to hold an Australian financial services licence (“AFSL”) authorising the provision of a custodial or depository service where it merely acts to facilitate settlement of securities through the Securities Clearing House of Australian Stock Exchange Settlement and Transfer Corporation Pty Limited (“ASTC”).

1.3 An appropriate method to achieve these purposes would be to prescribe a regulation under section 766E(3)(e) of the Act which would take the nominee’s conduct of facilitating settlement of securities through the ASTC outside the definition of providing a custodial or depository service under section 766E of the Act.

2 A participating broker must have a nominee company

2.1 National Online Trading Limited (“NOLT”) is a participating broker of Australian Stock Exchange Limited (“ASX”) and acts as a stockbroker for its clients.  The legal relationship between a broker and client is subject to the Business Rules made by the ASX (“ASX Business Rules”).  In addition the ASX Business Rules regulate the conduct of a stockbroker in operating its business.

2.2 ASX Business Rule 3.12(1) prohibits a participating organisation from registering securities of which it is not the beneficial owner in its own name and requires the securities only be registered in the name of a nominee company.

2.3 ASX Business Rule 3.12(2) requires the nominee company to be a directly legally and beneficially owned subsidiary of the broker and be operated by the broker (subject to the provision allowing the appointment of a settlement agent in the circumstances set out in ASX Business Rule 3.12(3)).  

2.4 NOLT acts as a settlement participant of ASTC.  Pursuant to Securities Clearing House (“SCH”) Business Rule 9.2.2(a), in acting as a settlement participant NOLT must establish a settlement account and accumulation account to facilitate the clearing and settlement of transactions in CHESS approved securities.  SCH Business Rule 9.2.2(c) states that the settlement participant may establish the settlement account and accumulation account in the name of its Broker Nominee Company.

2.5 ASX Business Rule 3.12 prevents the operation of the settlement and accumulation accounts in NOLT’s own name.  Therefore NOLT must engage the services of a nominee that is a subsidiary of NOLT.

3 What function is a nominee company performing?

The sole function of the nominee is to facilitate the clearing and settlement of transactions in CHESS approved securities through the ASTC by temporarily holding securities on behalf of the client of the broker.  The securities will be registered in the nominee’s name for the purposes of settlement through the ASTC.  The nominee will hold the security for or on behalf of the broker’s client.

4 Nominee provides a custodial or depository service 

4.1 Section 766E(1) of the Act provides:

“For the purposes of this Chapter, a person (the provider) provides a custodial or depository service to another person (the client) if, under an arrangement between the provider and the client, or between the provider and another person with whom the client has an arrangement, (whether or not there are also other parties to any such arrangement), a financial product, or a beneficial interest in a financial product, is held by the provider in trust for, or on behalf of, the client or another person nominated by the client.”

4.2 Unless exempted, a person who provides a “custodial or depository service” provides “a financial service” pursuant to section 766A(1) of the Act and if the person carries on a business of doing so must under section 911A(1) of the Act hold an AFSL covering the provision of that financial service. 
4.3 The nominee cannot rely on the exemption from holding an AFSL under section 911A(2)(d) of the Act because the nominee is not itself operating the licensed clearing and settlement facility (“CS facility”).  Rather the nominee is providing a service as part of a clearing and settlement facility operated by ASTC. 
4.4 Given the broad definition in section 766E(1) of custodial and depository service and the absence of any regulation under section 766E(3)(e) of the Act providing an exemption to a nominee acting as described in this submission, it appears that such a nominee would be carrying on a business of providing a custodial or depository service and will be required to hold an AFSL.  

5 NOLT will hold an AFSL

5.1 The customer’s primary relationship will be with the broker, NOLT.

5.2 NOLT will be required to hold an AFSL to authorise it to deal in financial products.

5.3 NOLT will have to comply with numerous obligations and licence conditions.  Schedule 1 to this submission summarises the main requirements.  Of note, NOLT must:

(a) comply with ASX Business Rules financial requirements; and

(b) provide a financial services guide (“FSG”) containing details of the financial services it provides.

6 Supervision of nominees by ASTC and ASX

6.1 We expect that the ASX will hold a market licence and ASTC will hold a licence to operate a CS facility.  The general obligations of a market licence and a CS facility licence are set out in schedule 2 to this submission.  Of note, a market licence requires the holder (eg ASX) monitor the conduct of participants on or in relation to the market and a CS facility licence requires the holder (eg ASTC) to ensure that they have adequate arrangements for supervising the facility. 

6.2 The wide obligations imposed by these licences indirectly cause a broker nominee company to be subject to the supervision and regulation of ASX and ASTC.

7 Australian Securities and Investments Commission (“ASIC”) Policy

7.1 ASIC’s Policy Statement on Licensing: Financial Requirements (“PS 166”) states at PS 166.70 that a nominee provides a custodial and depository service.  As stated in paragraph 4.4 above, this means that it will be required to hold an AFSL and this is contemplated by ASIC in PS 166.   

7.2 ASIC sets down in PS 166.71 that it requires custodians of investor directed portfolio services and custodians of registered schemes to hold $5 million dollars in net tangible assets in order to protect consumers from any potential loss.  However, this requirement does not extend to a nominee acting as described in this submission.

7.3 We submit that as the stockbroker will:

(a) owe the primary obligations to its clients;

(b) hold an AFSL; 

(c) meet financial requirements of ASX Business Rules; and

(d)  directly legally and beneficially own the nominee,

there is no regulatory purpose served by also requiring the nominee to be licensed.  

8 Submission

8.1 For the reasons stated above, we submit that for the nominee to be required to hold an AFSL and comply with all the obligations in schedule 1 is an unnecessary duplication and inappropriate level of regulation.  
8.2 We submit that a nominee company of a stockbroker should be exempted from what would otherwise be a requirement to hold an AFSL authorising the provision of a custodial or depository service where it merely acts to facilitate settlement through ASTC. 

8.3 We submit that an appropriate method to achieve these purposes would be to prescribe a regulation under section 766E(3)(e) of the Act which would take the nominee’s conduct of facilitating settlement of securities through the ASTC outside the definition of providing a custodial or depository service in section 766E of the Act. 
Schedule 1


AFSL holders’ obligations and licence conditions

Once NOLT obtains an AFSL, it will be subject to obligations.  Some of these are summarised below.
General obligations

The general obligations under section 912A of the Act include:

· doing all things necessary to ensure that the financial services covered by the licence are provided efficiently, honestly and fairly;

· complying with the conditions on the licence;

· taking reasonable steps to ensure its representatives comply with the financial services laws;

· having available adequate resources (including financial, technological and human resources) to provide the financial services covered by the licence and to carry out supervisory arrangements; and

· maintaining the competence to provide the financial services which it is authorised to provide.

Standard licence conditions
NOLT’s AFSL will be subject to various conditions.  Some of the specific conditions which will apply to NOLT include:

· maintenance of compliance measures to comply with financial services laws

· discretionary key person requirements;

· base level financial requirements;

· ASX Business Rules financial requirements;

· for holding client money or property: have surplus liquid funds of $A50,000;

· security bond compensation requirements; and

· external dispute resolution requirements.

Disclosure obligations 
Section 941A of the Act requires that the financial services licensee give the client a Financial Services Guide (“FSG”) if they provide a financial service to the client.  The FSG must contain the following information:

· a statement setting out the name and contact details of the providing entity; and

· a statement setting out any special instructions about how the client may provide instructions to the providing entity; and

· information about the kinds of financial services (the authorised services) that the providing entity is authorised by its licence to provide, and the kinds of financial products to which those services relate; and

· information about who the providing entity acts for when providing the authorised services; and

· information about the remuneration (including commission) or other benefits that any of the following is to receive in respect of, or that is attributable to, the provision of any of the authorised services:

(i)   
the providing entity;

(ii)   
a related body corporate of the providing entity;

(iii)  
a director or employee of the providing entity or a related body corporate;

(iv) 
an associate of any of the above; and 

(v) 
any other person in relation to whom the regulations require the information to be provided; and 

· information about any associations or relationships between the providing entity, or any related body corporate, and the issuers of any financial products, being associations or relationships that might reasonably be expected to be capable of influencing the providing entity in providing any of the authorised services; and

· if the providing entity provides execution-related telephone advice (see section 946B) - a statement in relation to which the following requirements are satisfied:

· the statement must indicate that the client may request a record of execution-related telephone advice that is provided to them, if they have not already been provided with a record of that advice; and 

· the statement must set out particulars of how the client may request such a record; and

· any limitations in those particulars on the time within which the client may request such a record must be consistent with any applicable requirements in regulations made for the purposes of this subparagraph or, if there are no such applicable requirements, must be such as to allow the client a reasonable opportunity to request a record of the advice; and

· information about the dispute resolution system that covers complaints by persons to whom the providing entity provides financial services, and about how that system may be accessed; and

· if the providing entity acts under a binder in providing any of the authorised services - a statement that:

(i) 
identifies the services provided under the binder; 

(ii) 
states that they are provided under a binder; and

(iii) 
explains the significance of the services being provided under a binder; and

· if the providing entity is a participant in a licensed market or a licensed CS facility - a statement that the providing entity is a participant in that market or facility; and

· any other statements or information required by the regulations.

Schedule 2

Supervision by ASX and ASTC
General obligations of a market licensee:

(a) - to the extent that it is reasonably practicable to do so, do all things necessary to ensure that the market is a fair, orderly and transparent market; and

(b) - comply with the conditions on the licence; and

(c) - have adequate arrangements (whether they involve a self-regulatory structure or the appointment of an independent person or related entity) for supervising the market, including arrangements for:

(i) - handling conflicts between the commercial interests of the licensee and the need for the licensee to ensure that the market operates in the way mentioned in paragraph (a); and

(ii) - monitoring the conduct of participants on or in relation to the market; and

(iii) - enforcing compliance with the market’s operating rules; and

(d) - have sufficient resources (including financial, technological and human resources) to operate the market properly and for the required supervisory arrangements to be provided; and

(e) - if section 881A of the Act requires there to be compensation arrangements in relation to the market that are approved in accordance with Division 3 of Part 7.5 of the Act - ensure that there are such approved compensation arrangements in relation to the market; and

(f) - if the licensee is a foreign body corporate - be registered under Division 2 of Part 5B.2 of the Act; and

(g) - if the licence was granted under subsection 795B(2) of the Act (overseas markets) - both:

(i) - remain authorised to operate a financial market in the foreign country in which the licensee’s principal place of business is located; and

(ii) - get the Minister’s approval under section 792H of the Act before that principal place of business becomes located in any other foreign country; and

(h) - if the licensee, or a holding company of the licensee, is a widely held market body (within the meaning of Division 1 of Part 7.4 of the Act) - take all reasonable steps to ensure that an unacceptable control situation (within the meaning of that Division) does not exist in relation to the body; and

(i) - take all reasonable steps to ensure that no disqualified individual becomes, or remains, involved in the licensee (see Division 2 of Part 7.4 of the Act).

General obligations of a CS facility licensee:

(aa) to the extent that it is reasonably practicable to do so:

(i) - comply with standards determined under section 827D of the Act; and

(ii) - do all other things necessary to reduce systemic risk; and

(a) - to the extent that it is reasonably practicable to do so, do all things necessary to ensure that the facility’s services are provided in a fair and effective way; and

(b) - comply with the conditions on the licence; and

(c) - have adequate arrangements (whether they involve a self-regulatory structure or the appointment of an independent person or related entity) for supervising the facility, including arrangements for:

(i) - handling conflicts between the commercial interests of the licensee and the need for the licensee to ensure that the facility’s services are provided in a fair and effective way; and

(ii) - enforcing compliance with the facility’s operating rules; and

(d) - have sufficient resources (including financial, technological and human resources) to operate the facility properly and for the required supervisory arrangements to be provided; and

(e) - if the licensee is a foreign body corporate - be registered under Division 2 of Part 5B.2 of the Act; and

(f) - if the licence was granted under subsection 824B(2) of the Act (overseas clearing and settlement facilities) - both:

(i) - remain authorised to operate a clearing and settlement facility in the foreign country in which the licensee’s principal place of business is located; and

(ii) - get the Minister’s approval under section 821F of the Act before that principal place of business becomes located in any other foreign country; and

(g) - if the licensee, or a holding company of the licensee, is a widely held market body (within the meaning of Division 1 of Part 7.4 of the Act) - take all reasonable steps to ensure that an unacceptable control situation (within the meaning of that Division) does not exist in relation to the body; and

(h) - take all reasonable steps to ensure that no disqualified individual becomes, or remains, involved in the licensee (see Division 2 of Part 7.4 of the Act).
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