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30 July 2002

The Secretary

Parliamentary Joint Statutory Committee

   on Corporations and Financial Services

Parliament House

CANBERRA ACT 2600

Facsimile: (02) 6277 5809

Inquiry into Regulations and ASIC Policy made under

the Financial Services Reform Act 2001

Dear Sir/Madam

IFSA has not sought changes to FSR through this Inquiry, for the reasons set out below.  Notwithstanding, IFSA is pleased to be invited to submit further views to the Committee.

FSR Regulations have, like the primary legislation, been developed in close consultation with all stakeholders.  Similarly, ASIC policy for administering the new Act and Regulations has also been developed in close consultation with both stakeholders and the Treasury.

The FSR consultation process (CLERP 6, as it then was) commenced in mid 1997 following the Wallis report.  All stakeholders have, therefore, had ample time and opportunity to debate issues and come to terms with objectives, changes required, etc.

It is sometimes overlooked that the FSRA was conceived as a regime which would not involve significant product based prescription in the form of regulations ie FSRA was envisaged as a regime which would, by being principle and outcome based, encompass a very broad range of products and services with minimal need for detailed, product specific, rules.

Notwithstanding, the Government has been flexible in its approach, recognising that products which had long been conceived and developed in the context of specific regulatory environments would, in some instances, require specific rules under FSRA.  At various times, therefore, the Government conceded to regulators, consumers and industry in fleshing out the regulatory regime with product specific rules, where they were able to demonstrate that these were either necessary or desirable for consumer protection purposes.  This was the case in relation to superannuation more than any other single product category.

Reasons for not seeking further change to FSRA at this time

Having met the agreed implementation deadline of 11 March 2002, the Treasury has consistently reassured stakeholders that it remains open to further consultation on the FSR Regulations with a view, if necessary, to proposing further amendments in light of experience and any difficulties encountered in implementing the new regime.

ASIC, also, has indicated a willingness to continue consultations on FSR policy development and the process for developing regulations and policy, therefore, is still moving towards completion.

If FSR implementation is to be achieved within the transition period and without unnecessarily high costs to consumers, industry must have a reasonably stable regulatory platform on which to plan and proceed.  This was provided on 11 March and, pending identification of problems along the way and resolution of these with government,  IFSA members are prepared to work with the regime, as enacted.  Industry resources are so stretched managing FSR implementation, that IFSA members simply do not, at the present time, have the capacity or knowledge to stand back and provide detached views on the efficacy of the regime at this early juncture.

FSR Superannuation Disclosure Regulations

In light of recent developments, the disclosure regulations and policy are now worthy of special mention.  At the time of writing its original submission to this hearing, IFSA was satisfied that the government and ASIC had succeeded in providing industry and consumers with a reasonably stable regulatory platform on which to move forward, without ruling out further adjustment.

The recent announcement signalling possible disallowance of certain regulations has undermined that confidence and thrust industry into a further period of regulatory uncertainty.  This is highly unsatisfactory for both issuers and consumers, especially in the absence of any coherently expressed rationale for such extreme action.  It is also very frustrating, in light of the fact that all major industry and consumer groups were invited to participate in the policy development process.

Directed Disclosure

IFSA has consistently maintained that the 'directed disclosure' regime of FSR (for super products) would, without elaboration, be sufficient to ensure that consumers received the information required for informed decision making' ie that the Government's view that prescribing what must be disclosed, but not how this should be accomplished, was sound.

On industry’s part, this view was reached after many years of direct experience with the contrasting SIS and Corporations Law regimes applying to public offer superannuation and managed investment products, respectively.  The general disclosure test introduced for managed investment products in 1991 (Old CL section 1022) with its total absence of prescription, very broad wording and heavy reliance on the due diligence process and issuer liability, presented a difficult challenge to securities issuers during the 1990’s.  While the resulting documents improved dramatically in terms of reduced length and improved comprehensibility in the late 1990’s, Corporations Law prospectuses have perhaps not fulfilled their potential in areas such as comparability.

IFSA believes, however, that the former Corporations Law regime did, via the onerous responsibilities imposed under s1022 and the presence of an active and well resourced regulator, improve the quality of disclosure to its highest levels, both in relation to similar products worldwide and other product categories within Australia.

Whilst not initially embracing the idea of a re-jigged ‘KFS’ style regime for super, IFSA has accepted the process and outcomes relating to special PDS rules for superannuation.  IFSA has reached this position because it believes the new regulatory regime will greatly assist superannuation fund members in reaching appropriate decisions.  We believe it will achieve this while avoiding the excessively high levels of prescription imposed under the old KFS regime.

IFSA has always understood that FSR was, inter alia, an exercise in compromise by all industry sectors.  In that context, Treasury has done a fine job in crafting regulations which avoid many of the old prescriptive pitfalls and errors but which still provide the 'guidance' so highly valued by some sectors of the industry.

We believe there is general agreement from the bulk of industry, regulators and consumers that these regulations, while reducing somewhat the flexibility originally envisaged by FSR, are a reasonable compromise and a great improvement on the former KFS regime.  They must be given a fair go in the marketplace.

FSR Super Regulations - Proposal to Apply to Other Products

As to extending the application of the above regulations to other like products e.g. MIA regulated products, there is no evidence whatsoever to the effect that existing managed investment product disclosure is deficient under the present rules and, therefore, no reason to believe that further prescription will be necessary in the future, under FSR.  As stated above, managed investments have, since 1991, operated under the rigorous requirements of the fundraising provisions of the Corporations Law.  The latter requirements were completely non - prescriptive, relying on liability and due diligence by issuers.

Disclosure under the old s1022 regime set very high standards over the years and issuers are confident of their ability to provide even better disclosure under the new directed disclosure regime.  To inhibit creativity and flexibility in providing better communications with consumers by extending the super regulations to other products, in the absence of any evidence of poor disclosure, would be counterproductive.

These regulations were put in place in response to the argument that “super is special”.  It has been accepted that, by virtue of the compulsion, tax treatment and preservation associated with such savings they should, therefore, be subject to more detailed (if not more rigorous) rules.  Other investment and savings products do not have these characteristics.

Disclosure of fees

In recent times there have been a number of statements on the extent to which consumers will be fully informed on fees relating to superannuation and non superannuation investments. IFSA places on record its view that the FSR regime requires all fees to be fully disclosed and explained in one or more of the PDS, FSG or SoA.  This approach allows a consumer to have a personalised listing of fees, commensurate with the level of service sought and received by the individual.  Where this does not happen, clearly the person with responsibility for such disclosure will have failed to fulfill the requirements of the new regime.

Please do not hesitate to contact either myself or Philip French (02 9299 3022; pfrench@ifsa.com.au) should you require any further information or assistance.

Yours faithfully
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Richard Gilbert

Deputy Chief Executive Officer
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