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9 July 2002

The Secretary 

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House 

Canberra  ACT  2600

Dear Sir

Financial Services Reform Act 2001

This submission by the National Insurance Brokers Association (NIBA) is in response to the Parliamentary Joint Committee on Corporations and Financial Services’ invitation for comments on the regulations and ASIC policy statements made under the Financial Services Reform Act 2001.

NIBA supports the thrust of the Financial Services Reform Act 2001, the Regulations made under that Act and the relevant policy statements made by ASIC.  NIBA is, however, concerned that a number of the consumer protection provisions contained in the Insurance (Agents and Brokers) Act 1984 have not been taken up in the Financial Services Reform arrangements leaving some general insurance policy holders unnecessarily uninformed and exposed.   NIBA is also concerned that some valuable statistical collections are not being continued under FSR.

Under the Insurance (Agents and Brokers) Act there are some basic protections that are applied to all general insurance contracts arranged by insurance brokers. These basic protections are intended to ensure that the buyer of general insurance is appropriately informed about the insurer and about any relationship between the intermediary and the insurer.   The protections are:

· Warnings in relation to dealing with an unauthorized foreign insurer. 

· Providing details of the insurer.

· Disclosing associations with insurers.

· Disclosing binder arrangements with insurers. 

While these or similar protections have been included under FSR for “retail” clients (those taking out household or domestic type insurance) they do not, however, apply to non “retail” clients or “wholesale” clients. As a result, after the transitional period, these simple disclosure requirements will no longer apply to e.g. a small business’ property or liability insurance or to an accountant’s professional indemnity insurance.

It makes sense to have detailed selling requirements under FSR in respect of retail clients. It also makes sense to have some basic information requirements when wholesale clients are involved in the purchase of general insurance.  NIBA believes that the disclosure requirements in the Insurance (Agents and Broker) Act outlined above should continue to apply to wholesale general insurance sales just as they have done for the past twenty years. 

NIBA members would continue to apply these arrangements even if they were not compulsory.  There is, however, real concern that others may not and the public would suffer as a result. 

NIBA is particularly concerned about non “retail” general insurance policies that are currently being taken out with unauthorized foreign insurers. Those finding it difficult to insure in Australia at present are increasingly looking towards insurance with unauthorized foreign insurers without being aware of the risks involved. 

ASIC and APRA have both drawn attention to the failure of some foreign unauthorized insurers to pay claims and have issued general warnings about the risks involved in dealing with unauthorized foreign insurers. Continuing the current Insurance (Agents and Brokers) Act disclosure requirements would be of great benefit in this area.

Section 949B of the Financial Services Reform Act 2001 does allow regulations to be made under the Act in relation to financial services provided to wholesale clients.  NIBA supports the making of regulations under this provision that would continue basic disclosure requirements for wholesale general insurance clients under FSR.

At the present time insurance brokers and other intermediaries that place general insurance business with unauthorized foreign insurers are required, as part of their annual return to ASIC under the Insurance (Agents and Brokers) Act, to provide details of the amount and nature of such business.  There is, however, no such requirement under FSR arrangements.  As a result the limited information that is currently available will be lost. NIBA considers that this information is vital for the effective monitoring of insurance in Australia and urges appropriate provision be made within FSR for the collection of information about insurance being placed with unauthorized foreign insurers.

More detailed comments on each of NIBA suggestions follow.

Dealing with Unauthorized Foreign Insurers

Section 34 of the Insurance (Agents and Brokers) Act requires an insurance intermediary to notify the insured if the insurer is an unauthorized foreign insurer and to obtain an acknowledgement in an approved form from the insured. The information required to be included in the form is:

1. A statement that the product issuer is:

a. An unauthorized foreign insurer; and

b. Not authorized under the Insurance Act 1973 to conduct insurance business in Australia; and

2. A statement that an insurer of that kind is not subject to the provisions of the Insurance Act 1973, which establishes a system of financial supervision of general insurers in Australia; and

3. A statement that the person should consider whether to obtain further information, including:

a. The country in which the product issuer is incorporated, and whether the country has a system of financial supervision of insurers; and

b. The paid up capital of the financial product issuer; and

c. Which country’s law will determine disputes in relation to the financial product.

Under FSR this arrangement only applies in relation to retail clients. NIBA believes that a requirement along these lines should apply under FSR irrespective of whether the client is retail or wholesale. The bulk of policies taken out with unauthorized insurers are wholesale. Accordingly, NIBA recommends that the arrangement be continued for wholesale clients.

Providing details of the insurer

Under section 32(5) of the Insurance (Agents and Brokers) Act, the broker must inform the insured of the name of the insurer and of a place of business of the insurer.  NIBA submits these requirements should be adopted for FSR licensees and authorized representatives when acting for wholesale clients.

Disclosing an association with an insurer

Under section 38 of the Insurance (Agents and Brokers) Act an insurance broker is required to notify an insured of any association they have with an insurer before or at the time the contract is entered into.  Under FSR this is required for retail clients in the FSG and SOA but not for wholesale clients. NIBA submits that a provision along the lines of section 38 should apply to wholesale clients and that any association between the licensee (including representatives) and the insurer be disclosed.

Disclosing binder arrangements with insurers

Sections 16 and 17 of the Insurance (Agents and Brokers) Act require any intermediary acting under a binder whether in relation to entering into a policy or settling or handling claims, to give notice to the intending insured that they will be acting in that capacity as agent of the insurer and not the intending insured.  Under FSR this obligation only applies in relation to retail clients.  NIBA submits that this requirement should also apply to wholesale clients.

Statistics in relation to general insurance placed with unauthorized general insurers
The annual return form which registered insurance intermediaries are required to submit to ASIC under the Insurance (Agents and Brokers) Act includes a requirement for information in relation to business placed with unauthorized foreign insurers. The information includes the total dollar amount of premiums received on behalf of unauthorized foreign insurers and the 

total dollar amount paid on behalf of authorized insurers to settle claims by class of insurance and by country to which the funds are remitted.

This information is not available from any other source and is vital to an understanding of the insurance market in Australia. There are, however, no plans for this information to be captured under FSR. NIBA strongly recommends that ASIC be empowered to collect the relevant information from FSR licensees.

Conclusion

NIBA recommends that: 

1 Regulations be made under section 949B of the FSR Act so that licensees arranging contracts of general insurance in relation to wholesale clients are required to continue the existing provisions of the Insurance (Agents and Brokers) Act in relation to;

a. Dealing with unauthorized foreign insurers.

b. Providing details of the insurer.

c. Disclosing an association with an insurer.

d. Disclosing binder arrangements with insurers.

2 ASIC be empowered to collect statistical information about licensees dealing with unauthorized foreign insurers as they currently do under the Insurance (Agents and Brokers) Act.

Changes along these lines will ensure that wholesale general insurance clients of financial services licensees are better informed and better able to make decisions about where their insurance should be placed without adding significantly to the licensee’s costs. The changes would also mean that appropriate statistical collections continue to be made.

If there is any further information you require please do not hesitate to contact me.

Yours sincerely
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Noel Pettersen

Chief Executive Officer

National Insurance Brokers Association of Australia

Level 18, 111 Pacific Highway NORTH SYDNEY NSW 2060

Phone 02 9964 9400 Toll Free 1800 252 558  Fax 02 9964 9332  www.niba.com.au


