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AAAC FSRA submission
Tuesday, 2 July 2002
The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

CANBERRA   ACT   2600

corporations.joint@aph.gov.au
Dear Sir

Submission to the inquiry into the Regulations and ASIC Policy Statements made under the Financial Services Reform Act 2001 (the Act)

The Australian Association of Agricultural Consultants Western Australia Inc (Association) is a professional body that sets and maintains the standards in agricultural consulting in Western Australia. The Association was formed to provide assistance to the profession and protection to the public. Among the objectives of the Association are :

· To provide a professional organisation for the special needs of Association members in practice; 

· To determine and implement a Code of Ethics and Code of Professional Conduct for practitioners; 

· To assist the growth and standing of the profession. 

The Association has approximately 125 members, all of whom are required to commit to at least 65 hours per year of continuous professional development activities such as attending formal workshops and seminars arranged by the Association and other recognised professional bodies, field days, and other training activities relevant to their areas of expertise.  AAAC (WA) Inc represents Western Australian Consultants.  Consultants operating elsewhere in Australia are also likely to be affected.

Members of the Association typically provide the following services to farmers:

· Cash flow budgeting including advice on likely future price levels for both farm product and raw material costs;

· Advice in regard to crop selection and marketing rural produce so as to maximise prices and minimise the risk of price fluctuations;

· Assistance in financing farm assets using products such as loans, hire purchase and lease finance and sometimes arranging introductions to potential equity participants;

· Advice on business management, business and succession planning.

Further information on the Association can be obtained from our website : http://www.aaacwa.com.au/ 

Why we are making this submission

We are writing to draw your attention to the Association’s concern that many of our members will probably require an Australian Financial Service licence because they are likely to give financial product advice or engage in dealing activities if only as an arranger of transactions or by providing preliminary advice to a client as part of, or prior to, a referral to a holder of an AFS Licence.

Unless remedied, this situation will mean that most of the members who are affected by this new law will be required to invest a significant amount of time and capital into obtaining a license and in our opinion, many farm advisers will find this too difficult and so leave our industry.  This will mean a significant withdrawal of professional services to farmers across the country.  

AAAC (WA) Inc. Consultants typically have had a long association and intimate understanding of their clients business, their goals, capabilities and attitudes to risk.  Our client knowledge places us in a better position than many AFS Licence holders to determine their needs with regards to different business management issues and financial product applicable.  It is concerning to us that the FSR regime would preclude us from assisting our clients.

Financial product advice

It appears that most of the problems that our members have with this new law arises because of the broad definition of the term financial product
.  Examples of financial products that our members regularly discuss with clients include:

Facilities through which a farmer makes a financial investment:

· Choice of business structure to use to limit personal liability and plan for transmission of the farm to the next generation (eg: company or trust);
· Establishing a superannuation funds or retirement savings accounts;

· Lodging funds on deposit (including farm management deposits) with a bank or stock and station agent to cover budgeted expenses such as taxation, seeding and harvesting costs.

Facilities through which a farmer manages financial risk:

· insurance policies (key man, crop, fire or general insurance);

· commodity hedging contracts (eg: grain, wool, cotton, seed, fertilizer and other chemicals) but see below;

· forward interest and exchange rate agreements.

Facilities through which a farmer makes non-cash payments:

· Bpay, credit card merchant and direct debit facilities;

· cheque accounts and debit cards

Whether or not a discussion between a rural adviser and client in regard to these products will amount to giving financial product advice will depend on whether the discussion could “reasonably be regarded as being intended to influence the client in making a decision in relation to a particular financial product or class of financial product”.  

In our opinion the test set out in s. 766B(1) of the Act is very broad and rural advisers could quite easily commit an offence by giving advice that can only be given by the holder of an AFS Licence.  Therefore, we request that consideration be given to promulgating a regulation similar to r. 7.1.29 (regarding accountants) which specifically sets out the type of financial services a rural adviser can legally give without the need to obtain an AFS licence.

Derivative exemption

We note that subdivision 765A(1)(n)
 carves out of the FSR regime derivatives that have the following features:

· the arrangement refers to an obligation to sell a physical commodity (eg: grain);

· The obligation sets out the price and delivery date;

· The seller cannot settle the obligation by paying cash or setting the obligation off against a counter-claim;

· The seller’s obligation cannot be closed out by entering into a matching obligation.

It has been suggested that this section is meant to provide an exemption for a simple forward sales contract between a grain trader and farmer by which the farmer locks in a fixed selling price for a given quantity of grain at the beginning of the season.  However it appears that contracts that provide for a fixed price do not fall within this exemption because they are not derivatives.  We say this because s. 761D(1) defines a derivative as being a forward sales contract where the price, at which the contract will be exercised, is derived by reference to another bench-mark (eg: the Sydney Futures Exchange, or Chicago Board of Trade, price for delivery on a certain date).

This means that people who conduct a business of advising growers in regard to writing relatively unsophisticated forward sales contracts require an AFS licence.  However advising on, and dealing in, complicated derivative contracts such as those behind the current crisis in the cotton industry will sometimes come within the subdivision 765A(1)(n) exemption.   Given the consumer protection objectives of the new law it appears to be incongruous that a sophisticated contract such as this would be carved out of the FSR regime whereas a simple contract which allows a farmer to do a deal that locks in a fixed price for their rural produce and raw materials is caught by the new laws.

Arranging transactions generally

Dealing is a very widely defined term in the Act and includes prescribed conduct undertaken as either a principal or agent or arranging for another person to deal in a financial product
.  

The term arranging is not defined in the Act, however ASIC has said in LIC 60
 that arranging refers to the process by which a person negotiates for, or brings into effect, a dealing in a financial product.  ASIC goes on to say that the following conduct may constitute arranging:

· where involvement in the chain of events leading to the relevant dealing is of sufficient importance that, without that involvement, the transaction would probably not take place (for example: where an individual is the main or only person consumers deal directly with in a particular transaction);

· where a service provider takes steps to bring into effect an acquisition or disposal of a financial product albeit another intermediary is also involved in the process and executes the customer's order (for example: where an adviser refers a client to a licensee in circumstances where the licensee is no more than an order taker);

· where an individual’s involvement significantly “adds value” for a second person;

· where benefits are received depending on the decisions made by a second person.

We also note with concern regulations 7.6.01(1)(e) and 7.6.01(1)(ea) which appears to codify the old Policy Statement 120 (PS 120).  If the Association’s legal advice is correct, a member of the Association will require an AFS licence whenever they identify the client’s needs, then provide preliminary advice but refer the client to an appropriate licensee to complete the transaction.  

We are aware that LIC 60 (and PS 120) is only ASIC’s interpretation of what the term arranging means and this interpretation may not reflect the meaning that Parliament intended.  However, if ASIC is correct our members are not be permitted to undertake the following activities without first obtaining an AFS Licence
 that allows them to deal in financial products:

· Advising a client to purchase a new farm via a trust structure with a corporate trustee to assist with tax planning, succession and protecting the client’s family from unlimited liability and then refer the farmer to an accountant and/or lawyer for a second opinion and to put the structure in place;

· Preparing cash flow budgets and business plans for a client using certain assumptions in regard to the cost of seed, fertiliser and other chemicals and the selling price of the commodity produced by the farmer.  Once the budgets and business plans have been finalised, and business decisions made regarding the amount of forward rate protection required, our members would refer the client to an appropriate licensee to lock in the purchase and selling price at budgeted levels.

· Recommend that a client consider planning for retirement, prepare cash flow forecasts that demonstrate how much the farm can afford to invest in superannuation and then introduce the client to a licensed financial planner to complete the transaction.

· Assist the client determine the amount of crop insurance they need (given various assumptions in regard to area under crop, expected yield per hectare, budgeted selling prices and the cost of buying cover) and then refer the farmer to an appropriately experienced insurance broker to write the policy.

· Arrange on behalf of a client (whose local bank has closed) for a remotely located bank to open new bank accounts with cheque, debit card and internet access so that the farm can efficiently pay its bills.

Conclusion

Our members are concerned that the unique needs of rural businesses and advisers to these businesses do not appear to have been contemplated when Parliament introduced the Financial Services Reform Act. 

In our opinion, unless the anomalies discussed above are satisfactorily addressed many of our members will have no choice but to cease providing valuable services to farmers.

We humbly pray that Parliament will:

· Require ASIC to amend LIC 60 to narrow the definition of arranging so that rural advisers can continue arranging the provision of financial services such as those set out above.

· Amend regulations 7.6.01(e) and 7.6.01(ea) to reflect the commercial reality that advisers regularly  provide preliminary advice on commercial and business issues before referring a client to an appropriate licensee for a second opinion and to execute the transaction.

· Amend subdivision 765A(1)(n) to provide an exemption for forward sales agreements that are not derivatives;

· Promulgate a new regulation similar to 7.1.29 (aimed at accountants) setting out the types of financial services rural advisers can provide without the need to be licensed.

Please contact myself or the Association’s Secretary, Mr Kim Povey, on 08 9475 0754 if you have any queries or wish to discuss any of the issues raised in this submission.   If required the Association would be pleased to make a verbal submission to the inquiry.

Yours faithfully,
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Greg Kirk

President

AAAC (WA) Inc.

cc: 
Senator Ian Campbell

Parliamentary Secretary to the Treasurer

Level 38, Exchange Plaza 
2 The Esplanade 
Perth , WA , 6000
� see s 766B


� when read in conjunction with s. 761D(3)


� s. 766C(2)


� at para 2.3


� or be appointed as a Representative of a licensed dealer
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