CORPORATE SUPER ASSOCIATION
CORPORATE SUPER ASSOCIATION

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services 

Parliament House

CANBERRA  ACT  2600

Via email: corporations.joint@aph.gov.au
Dear Sir/Madam

INQUIRY INTO THE REGULATIONS AND ASIC POLICY STATEMENTS MADE UNDER THE FINANCIAL SERVICES REFORM ACT 2001

We refer to the invitation by the Joint Committee for submissions on the above topic.  The Submission of the Corporate Super Association follows below.

The Corporate Super Association

The Corporate Super Association is Australia’s dedicated representative body for major Not For Profit corporate superannuation funds and their corporate sponsors.

The assets of Association members amount to approximately $60 billion, representing about 85% of total corporate superannuation sector assets in Australia and some 750,000 individual employee fund members. 

Abbreviations and terms used in this submission

	The Association
	The Corporate Super Association

	SIS Act, SIS legislation
	Superannuation Industry (Supervision) Act 1993, and related legislation 

	Corporations Act, Corporations Regulations
	Corporations Act 2001 and related regulations

	FSR Act, FSR regulations
	Financial Services Reform Act 2001 and related regulations

	Not For Profit employer sponsored superannuation funds
	Funds established and supported by the employer sponsor to provide for the welfare of employees and their dependants. The governing trustee bodies represent the interests of members and sponsoring employers. 

	For Profit funds
	Superannuation funds, master trusts, pooled superannuation trusts or unit trusts, whose operation is directed primarily towards profit for the issuer’s shareholders, and whose promoters receive commission or reward. The For Profit fund has no connection, other than commercial, with either the sponsor or the members.



Summary of position

The Association has concerns regarding

· the accessibility and easy interpretation of the Corporations Act and regulations; 
· absence of clear assurances for trustees making honest attempts to interpret and comply with the legislation, that penalties will be mitigated where technical breaches occur during the introductory phase; and
· the clarity and effectiveness of exemptions provided for Not For Profit employer sponsored funds and their sponsors, in respect of information provided to employees.

Accessibility and interpretation of the Corporations Act and regulations

The FSR Act and hence the new provisions it inserted into the Corporations Act apply, prima facie, to all entities which deal in financial products or provide financial product advice, except where exemption from specific provisions is provided in regulations.

The fact that the FSR Act provided for extensive modification of and exemptions from its application by regulation meant that there was a lengthy period of uncertainty during which interested parties waited to see whether and how the provisions of the FSR Act and the Corporations Act would apply to them.  When the regulations were issued, they were issued piecemeal, subject to modification almost daily, over a period commencing less than three months from the date on which the provisions of the FSR Act were first to become effective.  

The result of the process described above was that:

· interested parties had little time to ascertain whether or not expected exemptions were achieved; 

· the interested parties had little time to review the scope, clarity and effectiveness of the exemptions to determine whether they needed to make further representations to attempt to protect their positions; and

· the consolidated effect of the Corporations Act and its regulations remains difficult to ascertain even at this point, three months after the commencement of the FSR Act.

A specific concern we would like to raise at this time relates to:

(a) the freedom with which regulations and other disallowable instruments are used to modify the operation of the Corporations Act; and

(b) the absence of an accessible consolidated version of the Corporations Act and Regulations.

Modification of Acts and absence of an accessible consolidated version of the Corporations Act

Our members have raised concerns regarding the potential for the body of the Corporations Act itself to be amended by regulation.  This reinforces the problems in ascertaining the consolidated effect of the Act and its regulations.  

For example, the consolidated Corporations Act 2001 available on the Department of Treasury web-site, states, in the 'Notes to the Corporations Act 2001':

"Note 1
The Corporations Act 2001 as shown in this compilation comprises Act No. 50, 2001 amended as indicated in the Tables below. The Corporations Act 2001 was modified by the Corporations Regulations 2001 (Statutory Rules 2001 No. 193 as amended). The modifications are not incorporated in this compilation. For application, saving or transitional provisions made by the Corporations (Repeals, Consequentials and Transitionals) Act 2001, see Act No. 55, 2001. Also see the Corporations Regulations 2001 (Statutory Rules 2001 No. 193 as amended) for transitional provisions."

In addition, the Schedules to the Regulations, such as schedule 10A, in Volume 6, contain modifications to sections of the principal Act.

This is a real trap for people using this consolidated version of the Corporations Act, who think it really is a true consolidation.  Even those who are aware that it is not, have great difficulty tracking the latest version of the regulations and ascertaining how they affect the interpretation of the Act.

Recommended action

We urge that steps be taken to assist trustees with the task of interpreting and complying with the law:

· maintenance of an accessible link to an up to date version of the Corporations Act and Regulations – we believe that in the current circumstances, consolidation and maintenance is needed promptly every time there is an amendment to the Act or the Regulations;

· abandonment of the practice of amendment to the text of the Act by regulation.  We believe that legislation is accessible only if regulations deal with matters explicitly nominated in the Act as being subject to specification in regulation. 

Mitigation of penalties for trustees making honest attempt to comply

Our members believe that there is a need for clear assurances that in the introductory period for the FSR Act, given the complexity of the law, trustees who make honest attempts to comply will not be penalised for technical breaches.  Our members would appreciate such assurances.

In addition, firm support on the ASIC Helpline is needed.  One comment we received was that ASIC had raised concerns at industry seminars regarding the number of routine and straightforward questions raised on the Helpline.  It was felt by our members that, given the complexity of the legislation, nothing about the FSR Act is in fact straightforward, that there should be an avenue for raising queries, however routine and elementary, and that the obvious avenue should be the Helpline.

Lack of clarity about exemptions for Not For Profit funds and their sponsors

So far as employer sponsored Not For Profit superannuation is concerned, there remain serious levels of uncertainty as to the extent to which employer sponsors can provide information to their employees about the fund to which the employer contributes, without the need to obtain a licence.  Similarly, the extent to which the trustee of an employer-sponsored Not For Profit fund can provide information, other than formal information to members is hampered by uncertainty. The uncertainty is based around the interpretation of “financial product advice”, the definition of which is substantially modified by regulation.   However, the regulations fail to provide clear and unambiguous exemption for Not For Profit providers and sponsors of superannuation. 
In fact, a statement in the FSR Regulations that the provision of information did not constitute advice has recently been removed – thus depriving trustees and employers of much-needed comfort in this area. 
Recommended action

. We understand that an ASIC project is in progress to achieve clarity over the meaning and scope of the term “financial product advice”. We urge that priority be given to clarification of this issue, which is fundamental to the interpretation of the Corporations Act provisions. It is undesirable that employer sponsors be left in a situation where they feel uncomfortable about providing even basic information about the fund they sponsor.  Similarly, the trustees of Not For Profit funds should feel able to discuss features of the fund with members in a less formal context than the Product Disclosure statement.  It should be recognised that the purpose of the legislation is primarily to protect individuals in relation to advice from third parties who have a profit motive in providing advice.  

We therefore support the issue of clear and unambiguous statements regarding exemption of employer sponsors and trustees from licensing under the FSR Act, where they are providing information to employees about a fund supported by the employer sponsor and where neither the employer sponsor nor the trustee obtains commission or reward from the admission of employee members.

Yours faithfully

Elizabeth Goddard

Head of Research
Corporate Superannuation Association

CORPORATE SUPERANNUATION ASSOCIATION Inc.   ABN 467 615 800 25

Level 10, 101 Collins Street, Melbourne, Victoria 3000, Australia

GPO Box 1999S Melbourne, Victoria 3001, Australia 

Telephone: 03 9270 8260      Fax: 03 9250 3833
        Email: corsuper@netspace.net.au
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