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Parliamentary Joint Committee on Corporations and Financial Services 

Parliament House 

Canberra 

ACT 2600 

For the attention of the Secretary 

Dear Sir / Madam 

Financial Services Reform Act 

We refer to your inquiry into the regulations and ASIC policy statements made under the Financial Services Reform Act 2001 (the Act). We understand from the International Banks and Securities Association that, notwithstanding the stated deadline, submissions may still be made, and we thank you for the opportunity to make this brief submission. 

In our submission to the Joint Committee of 7 May 2001 we commented that “an equivalent to [the former] s93(5) should be preserved, and extended to cover the full range of financial products that are to be regulated by the Bill”. We note the views of the Joint Committee at paragraph 6.20 of its report of August 2001 that “the Bill does not include a provision equivalent to s.93(5) of the Corporations Law … [and] … [t]he Committee recommends that the Bill be amended to remedy these defects”. In that regard, we raise for your consideration the following:

 Subsequent to your report in August 2001, the Financial Services Reform Bill was amended to include s911B(3), which operates in conjunction with s911B(1)(d). The provision is somewhat vague. Clarification has been sought from Treasury and ASIC. The following limitation appears to be present. The exemption requires the licensed “provider” to provide the financial service on behalf of the unlicensed “principal” – in which event, the principal does not need a licence. FSRA specifies five activities (advising, dealing, market making, custody and operating a registered scheme) to constitute financial services. Some of these activities, e.g. market making and custody, are conceptually difficult to do “on behalf of” someone else. An Australian Financial Services Licensee may want to introduce the service of an offshore affiliate to an Australian corporate client but, taking custody as an example, the notion that licensed “AusCo” can provide custody services to “AusClient” on behalf of unlicensed “NonAusCustodian” is a difficult one if the entity actually set up to provide custody services is “NonAusCustodian”. The same sort of problem arises in relation to “market making”, being an activity by definition only capable of being carried on as principal (see s766D(1)(a)) and therefore difficult to do on behalf of someone else.

 Regulation 7.6.01(n) has been gazetted since the Joint Committee’s August report. When introduced in draft form in late 2001 (as draft regulation 7.6.01(o)), it related to the provision of financial services generally; and, in our estimation, was likely to become a useful successor to s93(5). A related provision (on the issue of responsibility and compensation) was ambiguous as to whether its ambit was limited to the single financial services activity of “dealing”. Clarification was sought, and received, from Treasury that the ambiguity in the related provision was unintended, should not be read to extend to (and therefore limit) draft regulation 7.6.01(o) and would be corrected. In the final form of the regulations setting forth Regulation 7.6.01(n), the related provision was deleted in its entirety and Regulation 7.6.01(n) was limited to “dealing” only – the opposite of what various interested persons had been led to believe. Those interested persons, had they been properly informed, would have made submissions to Treasury. The problem of the result of limiting Regulation 7.6.01(n) to “dealing” is that, notwithstanding that FSRA specifies the five separate activities mentioned above to constitute financial services, dividing activities so neatly in practice in the context of a dynamic business is difficult. For example, the activity of issuing OTC derivative products is “dealing”. However, there is a point in the development of a successful business of dealing in OTC derivative products at which clients start to have an expectation that, should they call, they will be quoted a price. At that point, the activity may be “market making”, to which Regulation 7.6.01(n), in its final form, does not apply. The point at which “dealing” becomes sufficiently successful to be “market making” is indistinct, which is problematic in relation to the operation of Regulation 7.6.01(n). A similar problem may also exist in relation to the indistinct point at which “arranging” (which is categorised by the Act as “dealing” and is therefore covered by Regulation 7.6.01(n)) becomes “advising”, which is not covered by Regulation 7.6.01(n). Consequently, the usefulness of Regulation 7.6.01(n) is now limited.

We therefore submit that an equivalent to the former s93(5) has not been preserved in easily usable form, nor has it been extended to cover the full range of financial services and products that are now regulated by the Corporations Act.

In our submission of 7 May 2001 we made various comments regarding the desirability of continued access of wholesale customers to foreign financial products and services. We note (and concur with) the views of the Joint Committee in paragraph 6.18 of its August 2001 report that “concessions in the Bill for the provision of financial services by overseas entities to wholesale clients in Australia are insufficient. The result may be that the Bill will deter overseas financial institutions from providing a full range of services to their Australian corporate clients. The Committee considers that Australia’s competitive position and its role as an international financial centre are of critical importance to the success or otherwise of the aims of the Bill. It would be unacceptable if the Bill did not provide the flexible and responsive supervisory framework necessary to achieve these aims.” 

Ten days or so ago, ASIC issued a Consultation Paper entitled “Principles of cross border financial services regulation”, which seeks to elucidate policy across a number of different parts of the Corporations Act relating to recognition of non-Australian regulators, one of which is s911A(2)(h). With regard to the Consultation Paper, we note the following:

 Insofar as the Consultation Paper deals with s911A(2)(h), it deals only with subparagraph (ii) of that section, and not subparagraph (iii) – accordingly, our submission to the Joint Committee of 7 May 2001 that “consideration be given to the categories (or classes) of financial product being sufficiently wide to permit the provision of associated services” remains an open issue. 

 We have today made a submission to ASIC on the Consultation Paper. In brief, the issues that we raised relate to (1) the extent to which ASIC proposes to give consideration to “retail” related issues in the determination of suitable overseas regulators when s911A(2)(h) is (by s911A(2)(h)(iv)) limited to the provision of financial services to “wholesale clients”; and (2) the potential imposition by ASIC of a requirement for overseas providers to disclose differences between the overseas regulatory regime and the Australian regime, which would entail a very substantive comparative analysis of two (probably sophisticated) legal systems. We are happy to provide the Joint Committee with a copy of that submission upon request. 

While this area is still the subject of ongoing policy development, we have concerns currently that the perceived direction of policy may not result in a “flexible … supervisory framework necessary to achieve” provision by overseas entities of a full range of financial services to wholesale clients in Australia, without significant additional cost that may not in all cases be considered justifiable. 

We note the Joint Committee’s requirement as to confidentiality. In that regard, we note for your information that we have in the preparation of this letter circulated drafts to a number of persons with whom we have engaged in a dialogue on these matters over the past few months or who are otherwise interested in the subject. Notwithstanding the foregoing, the views expressed herein are solely ours. 

We thank you for permitting us to make this submission, particularly at this late stage. We are happy for the Joint Committee to release this letter (or parts of it) as the Joint Committee deems appropriate. 

Please let us know if we can be of any further assistance in relation to your inquiry. 

Yours faithfully

David Wilson
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