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Australian Finance Conference    Level 22, 68 Pitt Street, Sydney, 2000. GPO Box 1595, Sydney 2001 ABN 13 000 493 907
Telephone: (02) 9231-5877          Facsimile: (02) 9232-5647          e-mail: afc@afc.asn.au

3 June 2002 

Dr Kathleen Dermody
Committee Secretary 
Parliamentary Joint Committee on Corporations and Financial Services 
Parliament House
Canberra ACT 2600

corporations.joint@aph.gov.au .
Dear Dr Dermody,

Submission to the Inquiry into the regulations and ASIC policy statements made under the Financial Services Reform Act 2001

We are writing to express concerns about the impact of the Financial Services Reform legislation and related regulations and ASIC policy statements on financial institutions, particularly deposit taking institutions. 

The Committee’s terms of reference are to inquire into the regulations and ASIC policy statements made under the Financial Services Reform Act to ascertain the extent to which they are consistent with the stated objectives and principles of that Act. This submission will focus on those aspects. 

However, we must emphasise from the outset that we continue to have serious concerns about the application of the Financial Services Reform Act 2001 to deposit products which were outlined in our submission to the Committee’s Inquiry on the Financial Services Reform Bill 2001 and the Committee’s subsequent hearing in June 2001. 

The main object of the legislation as outlined in FSRA section 760A is, inter alia, “to promote: 

(a)
confident and informed decision making by consumers of financial products and services while facilitating efficiency, flexibility and innovation in the provision of those products and services; and

(b)
fairness, honesty and professionalism by those who provide financial services”.

The inclusion of deposit products in the legislation does not improve decision making and it impedes efficiency, flexibility and innovation.  In addition, authorised deposit-taking institutions (ADIs) already provide deposit products with a high degree of fairness, honesty and professionalism.

The AFC previously submitted to the Committee that, in respect of all deposit products-

(i) there is no market failure;

(ii) there is no shortage of information – ADIs already provide detailed information on deposit products including fees – through branches/agencies, call centres and internet. (In addition, ASIC has been working with industry on “Good transaction fee disclosure”) 

(iii) these products and services are not new (many of which have been in existence for centuries) nor complex;  

(iv) the products are low risk and not subject to market fluctuations;

(v) there is a clear understanding of the products and services by customers;

(vi) there is an effective, efficient, competitive market which ensures quality products and services and an informed market - ADIs already have resources, competence, skills and experience, train their staff and representatives, efficiently handle and account for client funds, and provide detailed financial reports to both the Australian Prudential Regulation Authority (APRA) and ASIC;

(vii) through APRA, there is strong Commonwealth prudential supervision protecting the customers who have money with deposit taking institutions;
(viii) there has been no case presented to indicate that the benefits to the public of Government intervention outweigh the costs to Government, business and the consumer (in fact we cannot see how the Act will add any significant value to the customers).  
Given the high level of customer knowledge and understanding in relation to deposit products, the unnecessarily increased disclosure documentation will only serve to confuse customers or at least be an increased cost for no added benefit. In addition, the financial institution: (a) will not improve efficiency – only increase the costs for printed information (particularly financial services guides, statements of advice and product disclosure statements), increased training, supervision and monitoring; and (b) will have reduced flexibility and impediments to innovation – because of the increased costs of compliance (including a further jump in compliance costs if non-basic deposits eg. term deposits beyond 2 years are offered). 

Two particular areas of concern which are covered by ASIC policy statements and guides are advice and training.

Advice

“Financial product advice” is defined in s.766B of the Financial Services Reform Act 2001 as “a recommendation or a statement of opinion, or a report of either of those things, that:

(a)
is intended to influence a person or persons in making a decision in relation to a particular financial product or class of financial products, or an interest in a particular financial product or class of financial products; or

(b)
could reasonably be regarded as being intended to have such an influence.”

The ASIC guide “ Licensing: The scope of the licensing regime: Financial product advice and dealing – November 2001” provides a more detailed interpretation on what is advice. 

There has been active debate and conflicting advice in the Industry as to whether a person can deal in a product and not give advice as defined. 

Many statements by “a front counter person” can, in the circumstances, be taken to ‘seeking to influence the consumer’. This could be when a customer asks for the best transaction account for his/her pattern of transactions, or when a customer asks which term deposit he/she should invest in. Even a factual information response about one or two options “could reasonably be regarded as being intended” to influence a person (as per FSRA s.766B(1)).   

Many financial institutions are being forced to take a conservative approach and assume staff will be deemed to be giving advice.  This is not, or at least should not be, the intention of the legislation. It should only be true financial planing advice or advice on more complex products which are caught by the legislation.  It should not apply to simple information or advice given in relation to well known deposit products (nor any sort of factual information in relation to other products such as general insurance).

Training 

A detailed prescription of training required in relation to the provision of advice is contained in the ASIC policy statement PS 146. 

Training to meet the Financial Services Reform legislation requirements has been identified by the Industry as being the biggest ongoing cost for financial institutions in relation to compliance with the legislation. To date, financial institutions have provided comprehensive induction and product training for staff. The mandatory requirements for Tier 2 training (broadly equivalent to Certificate level) for any sort of advice in relation to basic deposit products - and Tier 1 training (broadly equivalent to Diploma level) for other deposit products - are a significant upgrade for financial institutions but with no added value for consumers. 

A sample survey of our members has revealed that between 2% to less than 3% of all banking transactions conducted at the front counter of branches were transactions which would be financial services covered by FSRA. ie opening ("issuing") savings accounts, transaction and non-cash payment accounts or term deposits.  The percentages were even less for agencies.  The balance of the transactions were deposits, withdrawals, new cheque books, etc, on existing accounts, or new loans which are not regulated by the FSR legislation. (More complex products eg. financial planning, life insurance, etc, are generally referred to a trained specialist.)  This means that front counter staff who may provide advice will be required to have increased training to the prescribed level for a very small part of their work. This is a heavy burden for so few transactions particularly in relation to products which are low risk, well known and well used.

Financial institutions should be permitted to determine their own level of training for all advice and dealing in all deposit products and related non-cash payment facilities rather than ASIC prescribing a particular level on all financial institutions. If necessary, the institution could be asked to show ASIC that the training is adequate. 

As the legislation and policy statements currently stand, financial institutions will have significant difficulties in attracting and maintaining agencies (chemists, newsagents, etc) to undertake deposit taking business. Most agencies do open simple deposit accounts and, as mentioned above, may be deemed to be giving advice on the simple deposit financial products they sell. It is impractical to expect staff in a pharmacy or newsagency to undertake the prescribed training. Even so, given the marginal viability of many agencies, particularly in less populated rural areas, some financial institutions have indicated they will be seriously reviewing the future of many existing agencies and the planning for future agencies. 

Other specific issues

Our members have identified a number of other specific issues with the legislation and standards as they currently exist. These are outlined in the attachment to this letter.

In summary 

Limiting the definition of “financial product advice” to more complex products and allowing financial institutions to determine the appropriate level of training will go some way to alleviating the problems caused by the legislation but it does not overcome the general concern that coverage of deposit products is unnecessary, costly, and without tangible benefits. 

The legislative requirements are generally appropriate to certain investment products eg. life insurance and superannuation which are more complex and have greater possibility of market fluctuations. This is not the case with deposit products and related non-cash payment facilities.

The AFC supports the Committee’s previous recommendation that all simple, well known basic deposit products and related non-cash payments should be exempt from the definition of financial product. We acknowledge that the Government has not accepted the Committee’s view to date but believe an appropriate amendment to the Act is necessary.  The ASIC standards, by adding additional prescription in relation to deposit products – particularly in relation to training and what constitutes advice - accentuate the problems which arise as a result. 

Thank you for the opportunity of again putting our views.

 Yours sincerely,

DW Thorpe

David Thorpe

Associate Director

ATTACHMENT 

Other Specific concerns with the Regulations and Standards

1. Regulations – Definition of Basic Deposit Product

7 days notice concession


Submission:  Regulation 7.1.03A (definition of basic deposit product).  The  concession granted to building societies and credit unions to allow a 7 day notice of withdrawal (and still qualify as a basic deposit product) should be extended to all ADIs. 


This concession should apply to all ADIs to ensure a level playing field. Banks also have a number of products which are not at call, which require advance notice of a withdrawal. Examples of such products are 24 hour call accounts and term accounts .  These products operate in all other respects in the same way as deposit products that are at call.  The holders of these products that are not at call are as familiar with the key features of their product as holders of at-call products, including the requirement for advance notice of a transaction.  It is common industry practice to require some form of advance notice prior to transacting on certain accounts and these accounts should be offered the same concessions across all ADIs.

The definition of basic deposit product in s.761A allows a reduction in the rate of return in relation to withdrawals from term deposits up to 2 years.  Financial institutions do reduce the interest rates on term accounts that are terminated prior to maturity.  This is common practice amongst ADIs which assess prevailing market interest rates and other factors when determining the reduction in the interest rate.  Determining the reduction in the interest rate requires time and is one reason why the Bank does not offer these products at call.  Although the definition of basic deposit product recognises that an interest rate reduction can occur, the requirement that the funds be at call does not recognise the practicalities of assessing what the reduction should be.

Variation of definition of basic deposit product

Submission:  That FSR regulations extend the concessions that apply to basic deposit accounts to other deposit accounts with ADIs.

As mentioned above, the definition of basic deposit product in s.761A allows a reduction in the rate of return in relation to withdrawals from term deposits up to 2 years.  ADIs offers terms accounts with terms beyond 2 years.  Early termination results in a reduction in the interest rate.  We can see no good reason for excluding deposits with a term greater than 2 years.  To apply differing legislative requirements to products which are identical in all respects other than their term creates administrative inefficiencies and market distortions. Eg. it is inefficient (and confusing/inconvenient for customers) for some trained staff to advise on all term deposits while less trained staff can only advise on deposits with a term up to 2 years.  

Term deposits - irrespective of the term - are well understood deposit products and for the legislation to discriminate against those with a longer term cannot be justified in the light of the inefficiencies that result.  

Treatment of Cash Management Trusts

Submission:  Cash Management Trusts be treated the same as basic deposits 

Cash management trusts (CMTs) are currently regarded by legislation as interests in managed investments. However, despite the current legal requirements, and the APRA requirement that CMTs be offered by subsidiaries of ADIs, the nature of CMTs are closely aligned with deposits. The assets backing the trusts are usually, and in some cases solely, deposits with an ADI. Transactions on the CMTs are conducted in the same way as deposit accounts.  

As far as the ADI is concerned, CMTs are just another transactional deposit product and the regulations and policy statements should provide accordingly. 

Because the current Financial Services Reform legislation includes more detailed prescriptions in relation to CMTs as interests in managed investments, some members are re-evaluating the economics of offering such products.  Under PS 146, staff will have to be trained at Tier 1 level by 30 June 2002. This one size fits all approach results in, for example, an individual who provides financial product advice on a cash management trust having to be trained to the same level as an adviser on derivatives.  In addition, training for the provision of advice on these must be complete well before training for providing advice on other deposit products. The training standards should permit advisers on products which are functionally equivalent to be trained to the same level.

2. Credit facilities with linked debit accounts

Submission:  That debit facilities that are incidentally linked to a credit facility be exempt from FSRA by the FSR Regulations. 

Credit facilities are excluded from FSRA.  However, it is likely that a debit facility attached to a line of credit product is not excluded notwithstanding it is incidental to the credit facility.

FSRA excludes financial products that are an incidental component of another facility, however, the debit aspect of a line of credit facility will still be a financial product because section 763E is subject to the specific inclusions contained in section 764A, notably deposit taking facilities.  Therefore, even though the debit aspect of a credit facility is incidental to the line of credit product, ie the primary reason that the product is acquired is for the credit facility, FSRA will apply to the debit aspect.  This will result in:

· A product disclosure statement (PDS) required for the debit facility only – the credit contract will apply to the rest:

· Training required of staff who advise on a line of credit product – it will be difficult to distinguish between advice that relates to different aspects of the same facility;

· Potential licensing implications for organisations that only sell credit products because some of those products have debit facilities attached;

· Administrative inefficiencies resulting from two regimes applying to the same product ie Consumer Credit Code and FSRA.

Similar arguments apply to loan off-set products which are sold in conjunction with credit products.

3. Notice of new or increase in fees

Submission:  That the notice period of 30 days for new or increased fees not apply where there are codes of practice or other legislation that prescribe a notice period. Alternatively, the notice requirement in FSRA  not apply to ADIs.

The EFT Code (Clause 3.1) requires 20 days notice of new or increased fees.  The Consumer Credit Code (section 61) (and possibly the Code of Banking Practice - currently being reviewed) requires 20 days notice of new or increased fees.

In the interests of uniformity and operational efficiency, the period of notice required under FSRA should only apply where there is no other legislative or code requirement.  Alternatively, the notice period should not apply to ADIs.

4. Verbal confirmation of transactions be permitted

Submission: That the Regulations permit verbal confirmation of transactions particularly in relation to telephone banking.

FSRA requires confirmation of transactions to be either in written or electronic form.  The EFT Code (paragraph 4.1(b)) permits verbal confirmations. In many instances customers will be satisfied with a verbal receipt/confirmation – particularly when transactions are conducted via the telephone.  However, ADIs will be required to provide them with a written receipt to satisfy FSRA.  Regulation should permit verbal receipts/confirmations.
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