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Regulations and ASIC Policy Statements (subordinate measures)

relating to the Financial Services Reform Act 2001 (FSRA) incorporated in Chapter 7 of the Corporations Act

Opening Comments

a) The Committee is aware that the FSRA is a major piece of reform legislation for the Australian financial sector. The new law is complex, extremely broad in coverage and regulates some financial products and services that beforehand had not been regulated at all, in a market conduct sense, or regulated through an industry code. Bank deposits are an example of financial products that have been regulated in the market conduct sense through the Code of Banking Practice and the Electronic Funds Transfer Code of Conduct (EFT Code). Both these codes have been subject to substantial and far-reaching review in recent times. The newly expanded EFT Code commenced on 1 April 2002. The substantially revised Code of Banking Practice is nearing its finalisation and release and is planned to commence before the full commencement of the FSRA.

b) The objects of the FSRA are to promote:

1) Confident and informed decision making by consumers of financial products and services while facilitating efficiency, flexibility and innovation in the provision of those products and services;

2) Fairness, honesty and professionalism by those who provide financial services;

3) Fair, orderly and transparent markets for financial products; and 

4) The reduction of systemic risk and provision of fair and effective services by clearing and settlement facilities.

c) ABA expresses its appreciation for the consultative efforts made by both Treasury and ASIC in assisting financial services providers to manage their compliance arrangements effectively under the FSRA.  The FSRA has provided a regulatory framework that gives flexibility to both the Government through a regulation-making power and to ASIC through a modification power to ensure that the FSRA meets its objectives and in particular the objectives of certainty (confident and informed decision making by consumers) and efficiency, flexibility and innovation in providing financial products and services.  Treasury has consulted on a wide range of regulations that provide a measure of certainty to industry, flexibility and efficiency in the areas those regulations affect.  ASIC has developed with consultation a range of Policy Statements designed to help industry participants understand how the regulator will apply the new law. In most cases this has been helpful guidance but there is one exception to which reference will be made in detail in this submission.

d) ABA welcomed the Committee’s report in 2000 in which the majority recommended the removal of basic deposit products from the new regime.  The Committee heard convincing evidence of the potential deleterious effect the regime would have on the provisions of basic deposit products in rural and regional Australia. The Minority report also reflected the weight of this evidence in recommending that the Bill be reviewed to address these effects.  ABA submits that there are still some regulatory implications with the subordinate measures that will work against the Committee’s objectives set out in its 2000 report. 

Reform of ASIC Policy Statement 146 (PS 146)

Currently PS 146 applies a “Tier 2” training requirement to any licensee or authorised representative of a licensee who provides financial product advice    in relation to basic deposit products and related facilities for making non-cash payments (both as defined in FSRA). 

FSRA defines what activity constitutes giving financial product advice.   It includes the making of a recommendation or the giving of an opinion about a financial product that is intended to or could be taken to be intended to influence someone’s decision to take up a particular product.  

With products of a sophisticated nature having investment risk, which may not be redeemable on demand, there is sound policy reason for the consumer to be protected from the consequences of receiving poor advice from untrained personnel.

Other than a “Tier 2” training standard, PS 146 fails to recognise the very significant difference between sophisticated higher risk products and basic deposit products and facilities for making non-cash payments such as EFTPOS and ATM facilities that almost invariably come with basic deposit products.   

“Tier 2” training contemplates courses broadly equivalent to the “Certificate III” level under the Australian Quality Training Framework.

PS 146 includes these products in “Tier 2” because they “are relatively straightforward and well understood by the public” a feature that the Committee recognises.

PS 146 policy is focused on “the product” without sufficient regard being taken of “the context” or “activity” or “function’ being undertaken.

Under FSRA a person could “advise” where they recommend or give an opinion about a product to a potential customer simply to help the customer make a choice. This is a service often expected by bank customers and usually given by bank staff with no adverse consequences.  It is something banks have done for their customers for decades.

In rural and regional areas many banking points of presence are represented through agency or franchise arrangements.  Small business operators in country towns and some centres provide some of these agency services as an adjunct to their main line of business.  Other providers could be supermarket operators.  In another case the provider could be a community bank. 

PS 146 stipulates ASIC’s requirements for both knowledge and skill for advisers that will vary according to the nature of activities undertaken. For basic deposits products and related non-cash payment facilities:

Knowledge should cover:

product types and characteristics

applicable legal principles

the relationship between ethical and regulatory requirements  

relevant industry standards and codes of conduct

regulator guidelines including PS 146 and 

complaint resolution procedures

Skill should cover:

Establishing a relationship with the client

Identify client’s objectives, needs, and financial situation

Analyse client’s objectives, needs, financial situation and risk profile

Develop appropriate strategies and solutions and present them to the client

Negotiate a financial plan or policy or transaction with the client

Co-ordinate implementation of the plan, policy or transaction

Complete and maintain necessary documentation and

Provide ongoing service at the client’s option.

Significantly under PS 146 all advisers must have generic training on the environment in which they operate covering such things as 

· the economic environment:

· the operation of financial markets;

· the concept, nature and types of financial products.

Even under “Tier 2” this would extend to basic deposit products and related non-cash payment facilities.  They are typically:

a) Of negligible risk;

b) Well understood;

c) Subject to disclosure requirements under FSRA and the ABA Code of Banking Practice and the EFT Code;

d) Flexible;

e) Not linked to markets;

f) In very broad circulation;

g) Have no entry or exit fees; and

h) Are readily cancelable, and in the case of deposits, re-payable on demand.

The “Tier 2” standard ABA report recommended that basic deposit products (and it would follow from that) related non-cash payment facilities should be excluded from the FSRA altogether.  The Labor minority report recommended that instead of excluding these products from FSRA, costs should be identified which may affect the provision of banking services to regional and rural areas and these be minimized.  The recommendation of the minority included consideration being given to “the level of training and monitoring being proportionate to the (sic) function being performed”.

Subsequent amendments to the FSRA modified the disclosure requirements for both the FSG and SOA for basic deposit products. It was Parliament’s intent that the costs of providing basic deposit products should be minimized because of the implications for delivery of these products in regional and rural Australia.  

ASIC’s adviser training rules under PS 146 will affect bank staff who deal directly with the public and in particular activities involving account openings and helping the public with queries about related facilities for making non-cash payments such as electronic transaction cards for accessing bank accounts.  PS 146 will add unnecessary costs to these activities.  It will also make recruitment of staff in rural and regional areas much more difficult. People re-entering the work force, part-time employees and even existing full time employees are unlikely to want to undergo tertiary training to provide services to bank customers that in many cases they have quite adequately provided in the past without the need for such extended training requirements.  The concern becomes even more apparent where banking services are delivered in such areas through agencies many of which are small businesses or franchise arrangements such as community banks.  The cost, inconvenience and business disruption associated with tertiary training for what might be an incidental activity for a small business operator is unlikely to be wanted by them with the possible resulting loss to the area of the banking service.

Also, these third party distributors will be have to be authorised representatives.  As such they attract personal liability for their conduct and for a clients’ remedies.  They also may be subject to indemnification arrangements in favour of licensees for whom they act in respect of their conduct.  Even though PS 146 is not legally binding, it will influence the legal relationship between the licensee and the authorised representative and again tend to make the agency-type role of the representative less attractive to undertake in the limited  financial services area of basic deposit products and related non-cash payment facilities.              

Even with the ability to take a flexible approach to ASIC’s PS 146 requirements, the very existence of the rules will leave banks in a quandary as the extent of their compliance obligations and will lead to their over-complying for the avoidance of doubt with the resulting costs implications.

The recently reviewed Code of Banking Practice will contain a promise, contractually enforceable by customers, that staff will be trained to competently and efficiently provide banking services that they are authorised to provide. This will ensure through the flexibility of industry self-regulation an acceptable level of expertise for banking staff engaged in a wide range of activities that is commensurate with the activity and the business imperatives of the bank

ABA recommends that PS 146 be fundamentally reviewed and that as a priority for this review PS 146 should exclude all basic deposit products and related facilities for making non-cash payments from its training requirements.  

PS 146 draws no distinction between someone who gives general advice and someone who gives personal advice to a client yet FSRA provides for different consequences depending on whether the advice is general or personal.  The important difference between general and personal advice is that in the case of the former the adviser has not considered or could not be taken to have considered one or more of the client’s objectives, financial situation and needs. In the case of someone giving personal advice this analysis will have been undertaken. 

If general advice is given it must be followed by a warning that the client’s objectives, financial situation and needs have not been considered. In the case of personal advice the advice must be followed by a written Statement of Advice, which the client can keep as a record of that advice.

It seems incongruous with the differing notions of advice in the FSRA for ASIC’s PS 146 not to recognise the policy reflected under the FSRA.

Additional and unnecessary training costs will be incurred by licensees where their employees and representatives are authorised to provide general advice only. Under PS 146 they will have to undertake training courses at a higher standard than would otherwise be necessary for the context in which they will be advising.  This approach will add not only unnecessary costs but also may adversely affect banks’ ability to recruit the necessary people to serve rural and regional areas because the extended training obligation my operate as a disincentive to potential employees to take up that employment.  

ABA recommends that PS 146 should also be reviewed to recognize the different circumstances and the context in which the giving general and personal advice takes place.

Anti-Hawking Provisions of the FSRA

While generally supportive of the need to protect consumers from unwanted pressure selling tactics particularly where risky, speculative or complex products are involved, there are still some difficulties with the interpretation of section 992A (1) and (3) of the FSRA despite the recent and welcomed amending Bill introduced into the Parliament. The principal assumption underlying the section is that pressure is involved with every “unsolicited meeting” or “unsolicited personal contact” an assumption that is made without regard to the nature of the financial products concerned or the relevant circumstances as to why a meeting or contact might have occurred. We submit that assumption underpinning the section is erroneous.

Also, the section covers all financial products irrespective of type, duration complexity and risk profile. The section is modeled on section 736 of the Corporations Act that applies to hawking of securities such as shares, options and interests in managed investments, financial products that are significantly different from, for example, basic deposit products.  

The assumption about pressure in all unsolicited contacts and the wide coverage has led to problems with the interpretation and application of section 992A.  These problems will translate into service difficulties for banks when striving to the high level of professional service that the community expects of them.   The section carries criminal sanctions for breach. Some illustrations of these problems are:

a) Under section 1012G a Product Disclosure Statement for a basic deposit product, related non-cash payment facilities or a general insurance product (where a cooling off period applies) can be given up to 5 days after the issue of the product where the client has asked for the product “on the spot”. Section 992A (3) (c) removes this relief where the issue of the product has resulted from an unsolicited meeting with the client.  Section 992A (3) treats all unsolicited events as the same without reference to the risk profile of the products involved.  Cooling off relief applies to relevant general insurance products.  992A is aimed at clients being pressured into higher risk products, which they would be unable to unwind easily or without financial loss. This is not the case where basic deposit products and related non-cash payment facilities are involved.

b) Section 992A (3) draws no distinction between unsolicited contacts where there is no existing customer relationship and those where there is a relationship. A good example is where a bank contacts a customer before a term deposit is due to mature and asks the customer for their instructions on reinvestment once the deposit matures. That is a service that benefits the customer. Customers would expect their bank to provide this service.  Likewise, if the customer deposits a substantial sum in a low return account and the bank contacts the customer so they are aware of other deposit facilities that they might want to consider. This would nevertheless be an unsolicited contact.

c) There is a prohibition on making an offer to issue or sell a financial product in the course of, or “because of”, an unsolicited personal contact. It is not clear where the line falls in the sense of the proximity between an unsolicited personal contact and the activity of issuing or selling takes place. For example would an unsolicited invitation for a client to request a meeting clear the way for the purposes of 992A (3)? What if the issuer did not participate in the unsolicited meeting and did not know it had occurred in that way but was later asked by the person who did organise the unsolicited personal contact to issue the financial product to the client? Could it be said that the issuing of the financial product was “because of” the unsolicited personal contact in the first place?

d) In section 992A (1) that deals with an “unsolicited meeting” there is nothing to guide the organisation as to what constitutes a “meeting”. Is it face-to-face, electronic, telephonic or something else?  Also the same problems of interpretation arise here as with section 992A (3) where activity might occur “because of” an unsolicited meeting.

Under section 992B ASIC has the power to exempt certain financial products from section 992A or to modify the way in which the section applies to classes of persons or financial products.

Ideally, an amendment to the law would be desirable but this may not be forthcoming. Ultimately, this may be needed. 

In the interim or otherwise, ASIC could use its modification or exempting powers under 992B.  This approach could be supplemented with ASIC monitoring compliance and whether modification actually delivers market effective outcomes including certainty and consumer satisfaction. 

ABA requests the Committee to support the use by ASIC of its powers under section 992B to redress the problems associated with section 992A and to exempt basic deposit products from the class of financial products affected by the anti-hawking provision. Alternatively, ABA requests the Committee to recommend an amendment to the law accordingly.   

Treasury Regulations

ABA acknowledges the work of Treasury in developing regulations to remove some inflexibilities from the FSRA and in consulting with industry. ABA submits that ongoing consultation between industry and Treasury will be critical to a successful implementation of the FSRA regime. We see a key element of “successful” being measured by high levels of certainty for financial institutions in their compliance arrangements and corresponding levels of certainty and service for clients who transact with them. 

We mention briefly some aspects of the FSRA that would benefit from clarification through the regulation-making power.

a) Confirmations of transactions under section 1017F must be given “as soon as is reasonably practicable after the transaction occurs”.  It is not clear what “as soon as practicable” means. We submit that a regulation clarifying this would make this more certain.

b) Under section 1019, a retail client is able to “cool off” after purchasing certain insurance and other products.  There is a regulation-making power under the section. Regulation 7.9.67 has been made under this section. The regulation provides for a client who “cools off” to be paid the allocation price of the product as at the date of cooling off.  If the product is an interest in a managed investment, this could mean that other remaining members of the fund would have to bear the costs of the fund’s acquiring investments in the fund on the client’s investment or of disposing of investments on the client’s withdrawal.  ABA submits that Regulation 7.9.67 should require in the case of a managed investment that only the redemption price rather than the allocation price should be paid to the “cooling off” investor.

c) As a corollary to (b) we submit that it should be made clear that an investor who seeks to “cool off” can only do so for the whole of the investment and not simply as to part. This could be achieved through a regulation.     

Concluding remarks

The FSRA is one of the most complex and far-reaching pieces of financial system regulatory reform in Australia.

ABA members want to see an orderly and successful implementation of the new regime. 

The Committee considered and recommended in 2000 some important changes to the proposed legislation aimed at reducing costs and uncertainties for financial institutions that issue basic deposit products.  Those recommendations were subsequently taken up by the Parliament to ensure that delivery of such services, particularly in rural and regional Australia, could be continued to be delivered efficiently, at minimum cost and inconvenience having regard to the features of those products. 

This objective is at risk of being undone in a significant way if PS 146, in particular, continues to apply to basic deposit products and related non-cash payment facilities.

Efficient market practices and product delivery also depend upon certainty in legislation. The anti-hawking provisions, cast as widely as they are, make certainty of compliance difficult and are apt to lead to loss of service for customers who expect more.

ABA appreciates the opportunity to make this submission to the Committee.
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