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Identification

The Association of Mining and Exploration Companies (Inc) (AMEC) was formed in 1981 to represent companies engaged in mineral exploration and mining in all matters impinging on their business interests.

AMEC now represents more than 200 mineral exploration, mining and associate member companies (which supply goods and services to the minerals industry) and individual members.  

While AMEC represents some national and multinational mining corporations, the bulk of AMEC’s full members are medium-sized to small production and mineral exploration companies.

AMEC is an issues based lobby group which operates at a State, Federal and Local Government level.

Focus and Philosophy

The purpose for which the Association was incorporated is encapsulated in two Constitutional objectives.

· To promote in general the interests of the Mineral Exploration and Mining Industry in all its branches.

· To assist in any lawful manner in the growth, stability and economic well being of the Mineral Exploration and Mining industry.

Contacts
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Chief Executive
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Executive Officer
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ASSOCIATION OF MINING AND EXPLORATION COMPANIES (INC)

ABN: 33 362 864 696

24 May 2004
	The Secretary 

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

CANBERRA  ACT  
	


Dear Sir

Inquiry Into Regulations And Asic Policy Statements – Financial Services Reform Act 2001

AMEC is an organisation representing a significant number of junior resource companies, many of whom have been or, in AMEC's view, will be adversely affected by ASIC Class Order 02/272 (as varied by CO02/334) ("Class Order") concerning sections 703(3) and (4) of the Corporations Act (secondary sale of securities).  

AMEC has, as associate members, leading corporate law firms in Perth and this submission incorporates comments from our resource company members and those corporate lawyers.

Summary

AMEC has concerns with both the relevant sections of the Corporations Act and the Class Order.  In summary those concerns are as follows:

· The Act would appear to extend to all persons who innocently purchase shares from a seller who breached s703(3).  However, the interpretation of this clause is unclear given Re Timor Sea Petroleum NL (2000) 35 ACSR 186, which is at odds with ASIC’s interpretation, thus causing market uncertainty.

· The twelve month period in s703(3) is too long having regard to ASX reporting obligations.

· It is not clear whether the company, as well as the seller, breaches the Act if unauthorised secondary trading occurs.

· It could be questioned whether the provisions are required at all, in light of the period reporting, continuous disclosure and insider trading laws.

· Category 3 of the Class Order, should not be limited to ED securities.

· Category 4 of the Class Order, giving relief in the case of ASX S&P 200 companies is not logical and the relief should extend to all companies with ED securities quoted for at least 12 months.

· Category 5 of the Class Order undermines the continuous disclosure principle (when read in light of the insider trading laws).

· In Category 6 of the Class Order, the restriction to a 6 month period is not justified.

· ASIC would appear to have adopted a stance whereby case by case relief will be very difficult to obtain. 

· The complexity of section 707 and the Class Order increases legal and compliance costs to an extent not justified by the regulatory benefit.

Sections 707(3) and 707(4) of the Corporations Act

Unwitting Purchasers Caught

Section 707(3) would appear on its terms to apply such that an unwitting purchaser, who acquired shares on market from a person who was issued securities but who was prohibited from reselling those securities within 12 months, has also breached the section.  Likewise, all future purchasers of those particular securities, during the relevant 12 month period, are also in breach of Section 707(3).  That is, there is no "safe harbour" for innocent parties not involved with the original issue of securities.  The section should be amended, or the class order amended to clarify that such innocent parties are not caught by the section.  In any event, the interpretation of this clause is unclear given the conflicting view of ASIC (see paragraphs 18 to 22 of ASIC’s Issues Paper titled “Secondary Trading of Securities that Require Disclosure s707(3) and (4)” dated 21 December 2001) which is at odds with the judgement in Re Timor Sea Petroleum NL (2000) 35 ACSR 186, thus creating market uncertainty.

It is also unclear whether a recipient of shares pursuant to a special distribution which is effected by a capital reduction (a common form of restructuring) will breach s707(3) when they subsequently on-sell the shares.

It is clear that the person who sells securities in breach of section 707(3) has committed an offence against the Act.  However, the position of the company that issued the securities, is not clear.  By the terms of sections 707(3) and (4), the company itself would not be in breach, but the "aiding and abetting" provisions of section 79 of the Act and section 11 of the Criminal Code Act 1995 (Cth) may apply to the company.  This uncertainty should be removed, by a provision in the Act which states that the company will only be liable for breach of section 707 if it is proved that the company issued the securities with the purpose that they be resold.  

12 Month Period Too Long

The 12 month period in section 707(3) appears to have been arbitrarily chosen and is too long.  Given the periodic reporting and continuous disclosure obligations, a period of 3 months would be adequate to deal with the policy underlying the section.  It is submitted that it is unlikely that the "carve out" in Listing Rule 3.1, (typically, that the information concerned an incomplete proposal or negotiation and is confidential) can be legitimately sustained by a company for more than a 3 month period.  

In any event, the issuer and the recipients of the securities may legitimately wish that such information should be kept confidential and not disclosed to the persons to whom the new securities are issued, in order not to prejudice the company's contractual constraints and commercial standing, and to avoid the recipients becoming holders of inside information and subject to the prohibitions on insider trading.  In essence the category may result in the disclosure of information that the securities' recipient does not desire, and which if disclosed may prejudice the company.  The restraints imposed by this category are therefore very much at odds with the continuous disclosure regime which appropriately recognises that it is not always in shareholders' or the public's interest that all material information be released to the market. 

It is suggested that the Class Order be amended to provide that, in the case of ED securities quoted for a continuous period of at least 12 months before the issue of the new securities of that class, the 12 month period be reduced to 3 months.  It is submitted that it is appropriate for the class order to make such provision, without undermining the policy behind sections 707(3) and (4). 

Class Order

Category 3

Category 3 of the Class Order is limited to ED securities quoted for 12 months before the issue of the “convertible securities”.  Since the original issue of the convertible securities must be pursuant to a prospectus for the Category to apply, it should not be limited in this way.  If a full disclosure prospectus is issued (rather than the short form for ED Securities) then this Category should also apply.

Category 4 – Arbitrary and Illogical

It is submitted that Category 4 in the Class Order is arbitrary and illogical.  The size of the company has no relevance to whether or not the basic "evil" that section 707 seeks to prevent, is properly dealt with.  All listed companies, large and small, are subject to the same standard of reporting and continuous disclosure.  It is insulting to the many small to medium companies, which work hard on their corporate governance, to see a Class Order obviously framed upon the presumption that bigger companies can be "trusted" whereas smaller companies cannot be.  This presumption is not supported by recent events where the continuous disclosure practices of several "blue chip" companies have been called into question.  This simply highlights the fact that, in the case of companies with ED securities continuously quoted for 12 months, the 12 month restriction in 707(3) should be dropped to 3 months or removed altogether.  

Category 5 – Undermines Continuous Disclosure

Category 5 of the Class Order undermines the continuous disclosure principle.  If a company is legitimately entitled to withhold information on an incomplete proposal or negotiation (which is kept confidential) then it should be able to make a placement of securities without such disclosure (bearing in mind the market will in any event be trading securities of the same class without that information).   The restraints imposed by this category are therefore very much at odds with the continuous disclosure regime which appropriately recognises that it is not always in shareholders' or the public's interest that all material information be released to the market.  Further, it is illogical that there should exist a separate standard of disclosure to investors simply because securities the subject of a private placement may be sold within 12 months of their issue. 

Again, this result would be alleviated, without undermining the purpose of section 707, if the 12 month period was reduced to 3 months.  Exploration companies are often negotiating joint ventures and, as they are not income producing companies, they need to often go to the market to raise working capital.  In circumstances where the persons taking the placement of securities do not require the company to disclose the confidential information to them, they should not have to be made aware of the confidential information in order to effectively allow the placement to be made.  To provide this information may prejudice the company's commercial position and, as mentioned above, subject the recipients to potential breach of the insider trading laws.  There is no need for and it is confusing to have overlapping provisions in the way section 707 (coupled with the Class Order), is applied on the one hand and the insider trading laws on the other hand.  

Category 5  – Often Not Viable

Category 5 of the class order is often not a viable option for such resource companies, but if the 12 month restriction was reduced to 3 months, their fund raising capacity would be less seriously affected.  The 3 month period allows time for current negotiations to conclude or for a decision to be made to announce the status of negotiations (usually triggered by the next quarterly report to the ASX).  After such period, the persons who took the placement of securities, should be free to trade at any time thereafter.

Category 6 – 6 Month Period Illogical

With respect to Category 6 in Schedule C of the Class Order, it is submitted that the requirement that a prospectus be issued no more than 6 months prior to the offer for sale, is not justified.  On the basis that the issue of a prospectus will address the "anti-voidance" purpose of section 703, it follows logically that Category 6 should apply at any time after a prospectus is lodged.  In the context of Category 6, the prospectus is obviously issued subsequent to the issue of the securities, so all market sensitive information is or is required to have been disclosed in that prospectus.  It is illogical that securities issued under the prospectus may be freely traded at all times thereafter, whereas securities issued prior to the prospectus may only be resold within 6 months of the date of the prospectus (and, of course, after 12 months from their original issue).  Further, from a regulatory perspective, it is difficult to see how ASIC could effectively monitor and enforce compliance with this requirement once the securities issued prior to the prospectus are being traded alongside with those issued under the prospectus, or what regulatory benefit would ensue if they were to do so.

ASIC's Stance

The experience of our law firm members to date indicates that at least during the Class Order "trial" phase until 12 September 2002, ASIC will not readily grant relief outside of the Class Order whilst it remains in place.  AMEC is concerned that ASIC's stance may prejudice companies that have a legitimate need for declaratory relief due to their particular circumstances.

Increased Legal and Compliance Cost

 The experience of our law firm members indicates that many exploration companies have sought, and will no doubt continue to seek, detailed legal advice (and incur not insignificant expense) in relation to the steps that need to be taken to ensure compliance with the Class Order, even for relatively straightforward placements.  This suggests that the regulation in this area is overly complex.  This advice is being given in the context of proposed placements to private investors in circumstances where it is apparent that neither the company nor the investor is seeking to flout the prospectus regime.  Small mining exploration companies seeking to maximise the amount of available funds for exploration needs in the interests of their shareholders can ill afford this additional legal and regulatory burden and the associated lost management time and compliance costs. 

AMEC would like the opportunity for its representatives to appear before the inquiry to discuss and expand upon these submissions.  

Yours sincerely
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George Savell

Chief Executive Officer
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