24 May 2004
The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

Canberra ACT 2600

Dear Secretary

Inquiry into the regulations and ASIC policy statements made under the Financial Services Reform Act 2001
The National Institute of Accountants (NIA) represents over 12,000 accountants throughout Australia, all of them affected in one way or another by the changes set out in the Financial Services Reform Act (FSRA).  The NIA has always been in favour of the general thrust of the legislation and the aims that it espoused.  However the NIA is concerned that the Act will impact heavily on accountants in ways that may not have been originally intended.  The legislation, regulations and ASIC’s policy statements do not set out clearly the impact on accountants.

The NIA therefore asks that the Joint Parliamentary Committee review the impact of the legislation on accountants and encourage ASIC to focus some of its resources on this particular sector of the financial services industry.  The accounting profession would like such a focus to set out:

· The impact of the legislation on accountants (what accountants can and can not do);

· What licensing arrangements should accountants consider;

· Further carve out from the licensing provision for accountants in public practice;  and

· Greater recognition of the educational and professional requirements of accountants.

Many accountants are concerned about the impact of the legislation on themselves and their clients.  A lot of “scare mongering” exists in the market place and ASIC has not been as helpful as it could be with accountants.  These issues need to be addressed and the NIA hopes that the Joint Parliamentary Committee will play a role in addressing these concerns.  The NIA would welcome the opportunity to present our views in person to the Joint Parliamentary Committee. 

Please contact either Gavan Ord (Technical Policy Manager) on (03) 8665 3114 (e-mail gavano@nia.org.au) or Reece Agland (General Counsel) on (03) 8665 3115 (ragland@nia.org.au) in relation to any questions you may have.

Yours Sincerely

Reece Agland

General Counsel

Parliamentary Joint Committee on 

Corporations and Financial Services

Inquiry into the regulations and ASIC Policy Statements 

made under the Financial Services Reform Act 2001
The National Institute of Accountants (NIA) is Australia's third largest professional accounting body representing over 12,000 accountants.  The NIA welcomes the Joint Parliamentary Committees review of the Financial Services Reform Act (FSRA) and of the role that the Australian Securities and Investment Commission (ASIC) in implementing the legislation.  The NIA welcomed the introduction of the FSRA as an opportunity to overhaul some of the problems in the financial services sector and to bring in a unified licensing regime.  The NIA however has grave concerns both about the ambit of the Act in its final form and in the ability of ASIC to perform its functions effectively.  The NIA is concerned that the Act, unintentionally, disenfranchises many accountants from performing their day to day functions in a way that was unforseen at the time.  The NIA is also concerned that ASIC, while attempting to perform its new tasks, is inadequately funded and unprepared for the new role it has undertaken.

NIA's Concerns relating to the Act’s disenfranchisement of accountants
The Government recognises the fact that accountants play a vital role in today’s business environment and business, both large and small, appreciate the quality of the professional advice they provide.  For small business their local accountant is a vital tool to cut through the myriad of red tape and constant changes in policy and legislation.  It is often too much for them to handle and they rely on professional and independent accountants to do this for them.  However there are grave concerns that the noble intentions of the FSRA may disenfranchise accountants from playing such a vital role.

The concerns of accountants include:

· It remains unclear what accountants can and can not do under the Act;

· Many of the services they provide to clients as a one-stop-shop they will no longer be able to provide (unless they get multiple licenses or become a representative of a license holder), putting them at a disadvantage to large multidisciplinary firms;

· The licensing requirements are excessive, complex and expensive, especially as most accountants only want to be able to provide advice (not sell products);

· The FSRA does not take account of many of the educational pre-requisite to be an accountant and PS 146 is inadequate to cover the range of skills a financial services advisers requires in today’s environment;

· Accountants want to be able to give advice free from the direction of large licence holders;

· It is difficult to get an answer from ASIC concerning the impact of the FSRA on accountants.

From the outset the NIA was of the view that there should be no removal of or reduction in scope of the "Incidental Advice Exemption" for accountants and lawyers.  This exemption recognised the fact that accountants and lawyers are often required to provide their clients with a wide array of advice such as financial advice that is incidental to their general advice.  An example of this may be that during discussions relating to the clients’ tax affairs, the accountant may point out the advantages of negative gearing and generalised investment advice.  Under the exemption however the practitioner could not charge a discrete fee for providing that information.

Prior to the FSRA, the “Incidental Advice Exemption” worked well for accountants and more importantly their clients.  It means the client can go to a one stop shop in order to get their needs served in relation to obtaining business advice.  Most small business people are too busy running their business to be bothered with all the paper work and legal requirements they are increasingly burdened with.  This requires someone to help business with meeting their requirements in an increasing complex regulatory environment.  This includes not just their business advice and taxation advice but also advice about setting up and running superannuation for their employees, arranging for and varying their insurance cover, helping arrange business loans, dealing with regulatory authorities and a myriad of other tasks.

Concern 1: What accountants can and can not do under the FSRA?
Accountants provide clear advice to their clients, setting out the law and telling them what they can and can not do.  Accountants therefore expect the same from others.  However the FSRA is not a clear nor is it a concise document.  While it is full of definitions, they are very broad and generalised definitions that overlap in many places.  ASIC has attempted to deal with this through the release of a number of Policy Statements and Policy Proposal Papers.  However these have also been written in very general language and are short of practical application.

Accountants, like all professionals, are working longer and longer hours and do not have the time to devote to reading over 1000 pages of an act and similar number of pages of regulations.  They seek concise information that either presents them with the facts or the means to find it for themselves.  However, at least in relation to how the FSRA impacts on accountants, this has yet to be done.

The issue revolves around the wide definition of Financial Product Advice under the Act.  Under the Act it in effect says that giving a recommendation or statement that is intended to (or could reasonably be regarded as intending to) influence a person or persons into making a decision in relation to a financial product or class of product.  With a financial product being a facility which or through which a person makes a financial investment, manages a financial risk and/or makes non-cash payments.

If this was limited to what most people would consider to be financial products (such as shares, bonds etc) and given the stated aim of the legislation, it is easy to conclude that the Act will not unfairly impinge on the activities of accountants.  However it is the wide scope of the definition of financial product and the broad nature of the advice provided by accountants that causes the problem.

There is some respite for “Tax Agents” under the Act, in effect they are provided with the old “Incidental Advice Exemption”, that as long as the advice they are giving relates to their activities as a tax agent and “reasonably necessary” as part of those activities then they are not required to be licensed.  However much of the work of accountants is done outside their “Tax Agents” work, it is more generally defined as independent “business advice”.  The regulations also provide a very limited form of exemption for accountants, however this is only so long as they do not provide an opinion or give advice that affects a financial product or class of products.  Since just about any advice they give is intended as advice to be carried out, the exemption is ineffective.

What sort of things are Accountants concerned they can not do under the FSRA, which they previously could?

Superannuation Funds:  Accountants are generally recognised as the advisers most able to provide advice in relation to setting up and administering self-managed superannuation funds.  The broad nature of an accounting degree, the requirements of the professional accounting bodies (such as minimal education, Continued Professional Education, ethical standards) and the complexity of the legislation require someone with broad knowledge of the law, of taxation and of financial matters.  ASIC’s PS 146 can not provide the depth or breadth of knowledge required.  Yet accountants are being told (by banks and the large licence holders) that they will no longer be able to advise their clients on superannuation matters nor are they able to do many of the day to day administrative and statutory requirements of self-managed superannuation funds.  This is will be a major problem, not just for accountants but for the hundreds of thousands of small self-managed superannuation funds.  This appears to be an anomaly.  The Act is meant to ensure clients have independent advice from those with the skills to provide it.  However accountants who are skilled (and experienced) in giving advice in relation to superannuation, as well as in doing many of the administrative tasks of the superannuation fund, are now being denied this, while those with lesser skills and experience appear to be less restricted.  It is also going to cause a major problem for the administration of superannuation funds if accountants can not perform the administrative requirements of the superannuation legislation.

Insurance:  Many businesses, especially small businesses engage their accountants to acquire, vary or cancel insurance policies, for example when they sell their business.  This activity is done on behalf of the client, for the client and at the clients’ behest.  However it is uncertain as to which, if any of these activities the accountant can do under the Act.  While understanding the need to ensure that those advising on and dealing with insurance matters are properly trained and licensed, in these cases, where the accountant is merely acting on behalf of the client, there appears to be no good policy reason why the accountant should not continue to do this.  The cost to the client of going elsewhere to provide such a task appears to go against commonsense.

Risk Management:  The regulations provide some ability for accountants to provide risk management advice but it is difficult to give such advice without commenting on the various sorts of financial products available to do this.  Is this stepping over the line?  It is difficult to determine where the fine line is to be drawn in relation to such advice.  Furthermore the exemption only relates to business risk management, however it is difficult if not impossible to advise a client in relation to business risk management without referring them to personal risk management as well.  In fact it may also be negligent for them to give the one advice without being able to give the full range of advice.  Accountants deal with their clients on a regular basis, they know the client, they know their business.  They have also undertaken a broad education that allows them to understand all the different types of risks and tools to deal with those risks.  It therefore would appear the Act should promote the use of accountants in this way rather than stop them.  If the act is designed to ensure that the best advice is given, then surely those with the most relevant knowledge should be the ones to do this.  If a business is forced to go another person to get business risk advice, by someone who may not know their business as well, this will lead to a lower quality of advice being provided.

Other areas where accountants currently provide advice, yet under the FSRA may no longer be able to provide include:

· Arranging the transfer of shares upon the sale of a business;

· Advising executors how to manage a deceased estate;

· Advising clients on the implication of providing personal guarantees to secure business debts of family members; and

· Granting common law mortgage over shares or other financial products.

Accountants are expected to provide their clients with a wide range of advice and services.  Accountants are recognised as being professional, of having strong educational backgrounds and being experienced in many areas that clients do not have the time or inclination to be experts on.  The FSRA as it currently stands though does not take account the role of the modern accountant.  The legislation is largely aimed at financial planners, securities dealers and insurance brokers.  It is unclear exactly how it will impact accountants and their clients.  Accountants need more security in relation to what they can and can not do without being licensed.  Furthermore in relation to those things they could previously do but may not now be able to do, they require information as to why they cannot do this and how licensing arrangements under the FSRA are going to help their clients. 

Concern 2: No more “one-stop-shop”
The one advantage that accountants can provide over many of the other financial services advice providers is the ability to provide advice on a large number of areas that affect them.  In effect accountants are like a General Practitioner (GP) in medicine.  They deal with the every day issues and must be knowledgeable in a number of areas.  And like a GP they also have the skills to be able to discern their clients’ needs and forward their client on to specialist where that is required.  Most businesses do not want to deal with a dozen advisers all specialising in different areas but without an overall understanding of their business.  Small business wants someone who is local, who has the time to see them and has their best interest at heart.

Again the GP analogy is useful, while GP may not be the one to perform an operation on say your sinus, they can tell you about your sinus, what the operation will entail and other relevant information and it is then up to the patient to decide whether or not to seek further advice and proceed.  Accountants should be able to give generalised advice in relation to broad areas but limited in what they can do.  For example they can provide information on business and personal risk, different strategies to deal with it and some information to educate the client, while then referring them on to a specialist to actually develop the specific financial products.

However the requirements of the FSRA are likely to lead to such fragmentation of the financial advice sector that no one is left as the generalist, that no person will have a close knowledge of all the requirements of a business.  The choice to clients will be either go see a dozen specialist or go to a big firm where they will be a small and possibly inconsequential part of a large conglomerate.  Neither of these outlooks is likely to be what the clients want or what they need.

Accountants currently perform that “GP” function, and they are good at it.  However the licensing requirements of the FSRA are such that (even if they can figure out what license they need) they are likely to seek (or allowed) to be licensed in only a few discreet areas of their former practice.  They will have to say to their clients, “sorry, I am not allowed to provide you with that information, please see someone else”, even though they are perfectly able to give such information.

Therefore what accountants require is recognition in the FSRA that they perform this “GP” function and are protected in doing so.  Where there is a requirement for more specialised knowledge, then the accountant is to refer their client to a specialised license holder.  ASIC could identify a number of areas they believe requires specific knowledge or skills and identified risk areas that accountants can not work without being licensed.  This would be a more effective and more sensible solution than the current uncertain situation.  Accountants would feel safe in the knowledge they can do their work and clients would have access to general business adviser, while at the same time ensuring that where problems exist or specific skills are required, that licensing exists.  Accountants could then weigh up whether they wanted to be specialised (and licensed) or be a generalist.

Concern 3:  Which licence?  Why so many requirements?
On the face of it licensing doesn’t sound so bad, if you are a capable of doing something then why should you be concerned with being licensed?  The problem however is that the licensing requirements of the Act are quite difficult and in many cases excessive for the types of advice that accountants provide.  The process is lengthy, costly and complex.

Most accountants want to provide their clients general business advice, help them run their business and to deal with the red tape and statutory requirements imposed on business.  They do not want to sell them insurance on a commission basis, they do not want to set up their stock portfolios or advise them on specific investment decisions.  However the licensing requirements (and correspondingly the authorised representative requirements) are aimed quite obviously at these latter activities.  This means that most accountants do not even know what sort of licence they should get.  Their advice is so broad that they do not fit neatly into any licensing “basket”.  While they mostly provide general financial advice, there are times when they will do activities that are now (but not previously) described as dealing.   At the same time the “dealing” element is such a minor part of their overall business, being merely incidental to the other activities they perform their clients.  This is a major problem for accountants, because they do not fit in neatly they may be required to have various licenses, some more relevant than others yet in most cases they would only require a licence irregularly, as part of larger work for the client.

This is again a reflection of the role that accountants play in the system and the fact that the legislation has not been designed with accountants in mind.  The services they provide are varied and differ between each client, no one system is ever going to provide the answers they need.  This is again why for accountants it would be preferable that they be provided with a general exemption in relation to providing business advice and merely require them to be licensed where there is a specific need or risk.

The other problem with the licensing system is that it is complex and therefore costly.  The system requires the license holder to have both internal and external dispute resolution systems in place.  The external dispute systems are intended to be industry or profession specific, however to date only one scheme has been approved.  The licensing requirements also require educational requirements, however these often do not recognise subjects undertaken by accountants and include subject areas of no relevance to the work they do.  There are very high requirements in relation to supervision of those working for the licence holder and many reporting functions.  

Each additional subject the accountant has to do is a cost.  If that study adds little to nothing to their skills they need, then it is a waste.  Many of our members have expressed the concern that the educational requirements will force them to increase their costs to their clients as well as divert them from work they need to do.  However accountants (and lawyers), unlike other areas in the financial services sector, are already required to have extensive education.  This education is of a higher level than those required by ASIC but are often not recognised.  Furthermore the requirements stipulated by ASIC as the basic needs does not provide anywhere close to breadth and depth of an accounting degree.  This is insulting to accountants and is imposing an unreasonable cost on them and their clients for no benefit.  The Act needs to better acknowledge the studies undertaken by accountants and should only stipulate educational requirements that are relevant.  The Continued Professional Education requirements of the professional accounting bodies should also be more widely recognised.

It is also costly because of the need to implement internal and external dispute resolution systems.  This is not just a simple matter but one that requires a lot of work and expense for the practitioner.  Accounting practitioners who are members of a professional accounting body already have oversight by their professional bodies as well as requirements in relation to minimum professional indemnity insurance.  Both of these mechanisms should be accepted as meeting the requirements for accountants to have dispute resolution systems in place.  Again it is a reflection of the Act being aimed at certain sections of the financial services market and then trying to squeeze others into this mold.  How is a small practice meant to meet these licensing requirements?  However, as will be discussed further on, most accountants do not want to become representatives of license holders (their other avenue) because of the loss in their ability to provide independent advice (rather than advice tailored by their license holder).

It is clear from the complexity of the licensing system that it is aimed at the big end of town.  The expectation is that individuals will become representatives of license holders.  This is fine for financial planners and insurance brokers, it fits in with the way their industry already operates.  However the licensing system does not reflect the needs of accountants or their clients.  There is no one license that fits what accountants do.  The requirements do not accommodate the educational experiences of accountants and they are designed for large license holder’s not individual firms.  This is another reason why the FSRA needs further reforms to accommodate the role played by accountants in the system.

Concern 4: Accountants do not want to be forced into the hands of large license holders

Accountants pride themselves on their independence, and it is a requirement of all three professional accounting bodies that accountants must provide independent advice.  This means more than just saying you receive a commission for certain advice you give.  It means the advice you give is the right advice for that individual, taking account of their personal requirements and tailoring outcomes to those needs.  However with the licensing regime a mess as far as its application to accountants is concerned, the only other option the current arrangements allow for is to become a representative of a license holder.  However by doing this the accountant is giving up their independence.

This is a serious dilemma.  A number of members have expressed to the NIA that they will not become a representative of a licence holder as it will restrict the advice they provide and not give them the professional freedom they believe they or their clients require.  They are not interested in selling what they see as financial products, that if the client wants that they can refer them to a financial planner.  This is not their area of interest and not their areas of expertise.  Nor is it in the interest of the large licence holders to provide for accountants to be representatives.  For one they make money from selling products not so much giving advice, but accountants exist to give advice and not so much to sell products.  

Once more it is clear that the licensing requirements of the Act do not cater for accountants and the type of advice they provide.  The whole purpose of the Act is to improve the level of advice and ensure independent advice is provided.  However the way the Act works currently it will only encourage some accountants into the hands of a few large licence holders, who will expect them to sell a number of products in return for being a representative, this diminishing the independence of the advice consumers receive.

Concern 5:  I need help, ASIC can’t or won’t help
The NIA appreciates the heavy burden that has been placed on ASIC in relation to the requirements of the FSRA and the efforts that they have gone to given their limited resources (both financial and human).  However it has also been brought to the attention of the NIA on a number of occasions that ASIC is not prepared to provide accountants with the answers to many of their questions.  The NIA is concerned that ASIC has not been adequately funded to meet its requirements under the Act (most notably with respect to accountants), and calls on the Joint Parliamentary Committee to ensure that ASIC is adequately resourced.

One concern has been the response to members when they have tried to contact ASIC in relation to the impact of the legislation on them (that is accountants).  As noted above, the legislation is not exactly clear on how it impacts on accountants or what it requires them to do.  Therefore members have been contacting ASIC and attending ASIC seminars to try and gain answers or at least assistance.  However the response of some ASIC personal has been unhelpful to say the least.  Comments like “We don’t write the law, we only implement the law.  We won’t tell you how we will implement the law, you have to get independent legal advice” is not what accountants want to hear.  One member asked a senior ASIC officer at a recent seminar the law will apply to accountants and was told “clear guidance may or may not be given and that ASIC may not provide any commentary on the matter.”  If accountants can not ask ASIC and ASIC will not provide further information then how are they meant to comply with the legislation?  Accountants are already concerned, they are being told by others in the industry that they can not do the work they once could and ASIC is not providing guidance to clarify the issues.  

If ASIC is charged with implementing the legislation and in its own words intends to take a “harder line” in relation to compliance, then they must inform the public what they are going to do and how they will deal with accountants.  All accountants ask is to know before hand what is expected of them.  You can not comply with something you do not fully understand.

Another area of concern relates to the fact that while ASIC has provided many guides and other publications on the FSRA there are still many gaps that have yet to be addressed.  Again accountants are a prime area where there has been little to no public information.  It is understandable that ASIC has focused on some of the core areas that will be affected, however it does not seem to have had the resources to deal with all matters in a timely matter.

Another example the NIA has been made aware of is that when members have called ASIC to gain answers they have been passed from one person to another.  These problems appear to have been now addressed, however they highlight the fact that at a crucial time ASIC did not seem to have the resources to address even simple queries from accountants.

The NIA wishes to note that our intentions in raising the above matters is not to denigrate ASIC, far from it, they are designed to highlight the need to ensure that ASIC (and other statutory bodies) are properly resourced when they undertake new regulatory tasks.  ASIC has taken on mammoth task in relation to the FSRA, it impacts many sectors and not always in the most obvious ways.  However in relation to the impact of the FSRA and ASIC policy in regards to accountants there seems to have been a lack of adequate consultation and industry involvement.  It appears that ASIC may not have devoted sufficient resources to this application of the FSRA in this sector and the NIA calls for more resources to be made available to ASIC in this time of transition.

Conclusion
The FSRA is an important piece of legislation.  The growing prominence of the financial services sector requires a high level of consumer protection and the skill levels of all in the industry must correspondingly be set high.  However the legislation is voluminous, its application far reaching (more than anticipated) and the consequences of any mistakes are high.  Therefore it is important that the process is workable and addresses every sector of the industry fairly.

The NIA believes that a number of changes need to be made to the Act and the way it is implemented in order to ensure that the system is workable and fair.  Accountants are one of the most important elements of the financial services industry.  They advise individuals, rich and poor, as well as business, large and small.  They are the “GP” of the financial services sector.  They have to be skilled in all parts of the industry not just specialised areas (though some do specialise).  When a client comes to them they are not usually seeking a single answer to a single question.  They are seeking someone to whom they can get advice on a wide range of issues and to whom they can dump many of their statutory obligations.  And while they may not be able to do everything for a client, they are there to advise the client on what is best for them and where they need to go for specialised concerns.

The NIA believes there needs to be a Policy Statement or similar document from ASIC, developed in conjunction with the three professional accounting bodies and other interested parties, which sets to carve out how accountants fit into the FSRA regime.  Accountants should be recognised for the role they play and their high level of education and practical experience they possess.  Many of the requirements of the FSRA and ASICs policies in response to the Act are unworkable in their application to accountants and this must also be recognised.  

Such a Policy Statement from ASIC should set out areas that accountants can act and provide advice on without being licensed and those areas they either can not act or advise in relation to or would be required to be licensed to do.  It should also recognise that there are times when accountants act on behalf of their clients, for example in relation to sale of a business, that may involve a limited form of “dealing”.  The role of the professional accounting bodies should also be recognised as part of this, as they will be responsible for setting the standards and ensuring they are complied with.  This statement should recognise the educational background of accountants and only require additional studies to be undertaken where there has been changes in the law.  A review period should also be included to ensure that the system is working for all concerned

Accountants should not be regarded as above the ambit of the Act, but its application to them must be flexible and recognise the important independent role they play in the industry.  The concern is not just with the ability of accountants to make a living but more importantly the concerns of clients.  Clients need to be able to access accountants who have a wide range of skills and can perform a large number of functions, they want someone who knows them and their concern intimately.  They also do not want someone who is constantly trying to sell them something.  The NIA therefore requests that the Joint Parliamentary Committee consider the needs of these clients and recommend that ASIC make adjustments in the FSRA to deal with accountants on a fair basis.

